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JUSTICES 


OF  THE 


SUPREME    COURT^ 

DUBIN6  THE  TIME  OF  THESE  REPORTS. 


MELVILLE  WESTON  FULLER,  Chief  Justice. 
JOHN  MARSHALL  HARLAN,  Associate  Justice. 
DAVID  JOSIAH  BREWER,  Associate  Justice. 
EDWARD  DOUGLASS  WHITE,  Associate  Justice. 
RUFUS  W.  PECKHAM,  Associate  Justice. 
JOSEPH  McKENNA,  Associate  Justice. 
OLIVER  WENDELL  HOLMES,  Associate  Justice. 
WILLIAM  R.  DAY,  Associate  Justice. 
WILLIAM  HENRY  MOODY,  Associate  Justice. 


CHARLES  J.  BONAPARTE,  Aitobnet  Qenbral. 
HENRY  MARTYN  HOYT,  Solicitor  General. 
JAMES  HALL  McKENNEY,  Clerk. 
JOHN  MONTGOMERY  WRIGHT,  Marshal. 

1  For  allotment  of  the  Chief  Juetioe  and  Associate  Justices  among  the 
Mveral  circuits  see  next  page. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

ALLOTMENT  OF  JUSTICES,  DECEMBER  24,  1906.* 

Order:  There  having  been  ^an  Associate  Justice  of  this 
court  appointed  since  the  commencement  of  this  term,  it  is 
ordered  that  the  following  allotment  be  made  of  the  Chief 
Justice  and  Associate  Justices  of  this  court  among  the  cir- 
cuits, agreeably  to  the  act  of  Congress  in  such  case  made  and 
provided,  and  that  such  allotment  be  entered  of  record,  viz: 

For  the  First  Circuit,  Oliver  Wendell  Holmes,  Associate 

Justice. 
For  the  Second  ^Circuit,   Rufus  W.   Peckham,  Associate 

Justice. 
For  the  Third  Circuit,  William  H.  Moody,  Associate  Justice. 
For  the  Fourth  Circuit,  Melville  W.  Fuller,  Chief  Justice. 
For  the  Fifth  Circuit,  Edward  D.  White,  Associate  Justice. 
For  the  Sixth  Circuit,  John  M.  Harlan,  Associate  Justice. 
For  the  Seventh  Circuit,  William  R.  Day,  Associate  Justice. 
For  the  Eighth  Circuit,  David  J.  Brewer,  Associate  Justice. 
For  the  Ninth  Circuit,  Joseph  McKenna,  Associate  Justice. 

1  For  the  last  preceding  allotment  see  202  U.  S.  vii. 
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c.  517.... 447 
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1901,  Mch.  2,  §  3,  31  Stat.  953, 
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I  5 459 

J  H 459 
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1904,  Apr.  27,  33  Stat.  394. . .  567 

1905,  Feb.  20,  ||  6, 7, 33  Stat. 

724 290 
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1905,  M^.  3,  1 12,  33  Stat. 
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1906,  June  20,  34  Stat.  340, 
C.3504 653 

1906,  June  29,  34  Stat.  584,  c 

3591 149,530,531 

I  1.. ...533,534,535 

1907,  Moh.  2,  34 Stat.  1246...  512 

1908,  Mch.  10,  35  Stat.  40,  c 

76, 555 

Bevieed  Statutes. 

I  574 ..276 

i  629,cl.l6 83 


Bevieed  Statutes  (oofit). 

f  638 276 

707 656 

709 97,  412 

1  724 351,  353 

t  800 194 

I  828. 275 

1008 447 

1025 497 

1066 310 

1447 -. . .  517 

w  1624,  art.  60 519 

art.  54 521 

arts.  38, 63 621 

I  1979 88 

t  2322,  2  Comip*.  *  Stat. 

1426 394 

4914..... 289,  291 

4915..... 291 

5339 547 

.  5440. 188 

§t^  5508,  5509 66,  58,  564 

Compiled  Statutes. 

1  CcHup.  Stat.,  p.  623 . . . 
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(B.)  Statuiss  or  tbm  Statbs  and  Tbbbito: 

Aiiiona. 

1891,  Seas.  Laws  of  1891, 

Act  No.  50,  p.  60,  1 4..  393 
1897,  Seas.  Laws  of  1897, 

ch.  10,  p.  8,  1 5 395 

Ariiona  Stats.,  pars.  2708, 

2948 395 

ArkansaB. 

1899,' Mch.  6,  Acts  of  1899, 

p.  60. 831 

1905,   Jan.   23,   Acts  of 

1905,  p.  1 daOelteq. 

K^'sDig.  Laws,  |t  824- 

Cdbrado. 

1807,  Laws  of  1807,  c  63, 

Art.  7,  1 2,  p.  204 84 

District  of  Columbia. 

Code,  I  1532 188 

tl    215,  217...  193,  195 
I       1 195 


1898,  Jan.  1,  Laws  HI. 
1803,  p.  182;  Huid's 
B«v.  Stat.  01.  1899,  p. 
618 257,  260 


Kentucky. 

-1903,  Ky.  Stat.  Canoll, 

1903, 1  213 139,  142 

I  214. 140 

Louisiana. 

Const.  La.,  Arts.  284,  285  420 
Massschusetts. 

1882,  Pub.  Stot.  1882,  c. 

190 161 

Gen.Stot:,c.89,  |4 211 

Pub. Stat., c.  120, 15....  211 
It  L.  1902, c.  127, 12....  211 

J24... 211 

R.S.  1836,0.59, 15 211 

New  York. 

1884,  Laws  of  1884,  ch. 
367... 43,  47 

1905,  Laws  of  1905,  chs. 
736,737..... 24 

1906,  Laws  of  1906,  ch. 
126 24,  41 

Oklahoma. 

1895,  Laws  of  1895,  1 1, 

p.  174 166,175 

1899,  Sees.  Laws,   1899, 

p.l86....167,172,174^176 
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Oregon. 

1907,  Sen.  Laws,  1907,  p. 

154 317 

Philippine  Islands. 

1903,  Philippine  Commis- 
sion's Act,  No.  926,  of 

1903 457 

1902,  Philippine  Commis- 
non's  Act,  No.  496,  of    * 

1902 467 

Texas. 

1881,  Feb.  11,  Gen.  Laws, 
1881,  p.  5 63 

1884,  Gen.  Laws,  1884,  p. 

28 63 

1885,  Mch.  27,  Gen.  Laws, 
1885,  p.  56 63,64 

1899,  Anti-trust  Act,  Laws 
26th  Leg.,  p.  246.96,97, 

98, 100,  109, 112 


PAOB 

Texas  (eanL). 

1903,  Mch.  31,  Laws  28th 

L^.,  p.  119 96,  97, 

100, 103,  109,  112 
1907,  Apr.  11,  Gen.  Laws, 
1907,  p.  000..  114,  116, 

127, 131,  132 
Sayles's  Civ.  Stat.,  Art. 

1465,  subd.  3.-116,127,  131 
Civ.  Stats,  of  Texas,  Arts. 

1222,  1223 388 

Virginia. 

Code,  §3664... 56 

Washington. 

1899,  Sess.   Laws,   1899, 

p.  194 317 

Ballinger's  Ann.  Code  and 

Stat.  $6013 353 

Ballinger's  Code,  Stats,  of 
WfuSi.,  vol.  I,  11767..  158 


(C.)  Statutbb  of  Forbion  Countries. 


Spain. 

Reoopiladon  dfi  l^yes  de 


las  Indias,  Book  4,  Title 
12,  Law  14 460 


(D.)  Tbsatisb. 

China.  (Spain. 

Treaty  of  1904,  33  Stat.                 TVeaty  of  Paris,  April  11,  . 
2216..... 5671  1899 455,  457 
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CASES   ADJUDGED 


IN 


SUPREME  COURT  OF  THE  UNITED  ISTATES 


AT 


OCTOBER  TERM,  1908. 


CITY  OF  KNOXVJLLE  v.  KNOXVILLE  WATER 
COMPANY. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR 
THE  EASTERN   DISTRICT  OF  TENNESSEE. 

No.  17.    Aigued  April  28,  1908.— Decided  Januaiy  4,  1909. 

Rate  making  is  a  legislative  function  whether  e^tercised  by  the  legis- 
lature or  by  a  subordinate  body  to  which  power  has  been  delegated, 
such  as  a  municipality. 

While  courts  may  refuse  to  enforce  legislation  on  constitutional  grounds 
the  power  should  only  be  exercised  in  the  clearest  cases.  - 

In  ordinary  equity  suits  findings  of  the  master  and  the  court  below  are 
conclusive  here  unless  unsupported  by  the  evidence  or  ijfiade  under 
erron^us  views  of  law ;  but  where  the  constitutionahty  of  a  legislative 
act  is  involved,  this  court,  from  the  respect  due  to  l^slative  au- 

,    thority,  will  not  regard  such  findings  as  conclusive. 

In  estimating  for  rate-fixing  piupoees  the  value  of  a  plant,  cost  of  re- 
production is  not  a  fair  measure  of  value  unless  a  substantial  allow- 
ance is  made  for  depreciation.  Quanty  whether  anything  can  be 
allowed  in  the  case  of  the  plant  of  a  public  service  corporation  for 
"going  concern"  above  the  value  of  the  separate  tangible  elements. 

In  vahiing  for  rate-fixing  the  plant  of  a  public  service  corporation/bonds 
and  stocks  issued  for  its  purchase  and  construction  in  excess  of  its  cost 
and  by  lyad  to  parties  ipterested  in  and  controlling  the  company, 
afford  neither  measure  nor  guide. 

VOL.  ccxn— 1  (1) 
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In  determining  whether  a  rate  affords  a  fair  return  the  amount  must  be 
tx>nsidere(i  as  fixed  by  the  ordinance  and  not  as  voluntarily  reduced 
by  the  corporation,  even  if  such  reduction  be  in  accordance  with 
custom  and  for  the  purpose  of  obtaining  prompt  pa3rment. 

In  determining  whether  a  rate  is  confiscatory  the  court  is  not  confined 
to  evidence  as  to  the  income  of  the  corporation  affected  for  the  fiscal 
year  during,  or  preceding  that  in,  which  the  rate  was  fixed;  it  may  re- 
ceive evidence  as  to  such  income  in  subsequent  years. 

Federal  courts  should  not  declare  an  ordinance  fixing  rates  for  a  public 
service  corporation  unconstitutional -and  suspend  its  operation  before 
it  goes  into. effect  unless  the  rate  is  clearly  confiscatory;  and  unless 
complainant  furnishes  substantial  evidence  to  that  effect,  the  bill 
should  be  dismissed  without  prejudice  to  a  further  application  to  the 
courts  if  the  rate  aft^r  going  into  effect  is  actually  confiscatory. 

A  sufficient  amount  should  be  allowed  from  the  earnings  of  a  public 
service  corporation  for  making  good  depreciation  of  plant  and  re- 
placing deteriorated  portions  thereof;  but  amounts  so  expended  can- 

'  not  be  considered  as  additional  to  the  original  cost  in  valuing  the 
plant  for  purposes  of  ascertaining  whether  a  rate  is  confiscatory. 

Qweref  and  not  decided,  whether,  under  the  circumstances  of  this  case, 
an  ordinance  fixing  a  rate  yielding  a  return  of  four  per  cent  after  al- 
lowing two  per  cent  for  depreciation  is  confiscatory,  and  amounts  to  a 
deprivation  of  property  without  due  process  of  law  or  a  taking  of 
property  without  compensation. 

The  facts,  which  inyolve  the  constitutional  validity  of  an 
ordinance  of  the  city  of  Ejioxville  fixing  maximum  rates  to 
be  charged  for  water  by  the  defendant  water  company,  are 
stated  in  the  opinion. 

Mr.  George  W.  PickUf  with  whom  Mr.  J.  Pike  Powers,  Junior, 
Mr.  W.  R.  Turner  and  Mr.  W.  T.  Kennerly  were  on  the  brief, 
for  appellant: 

The  ordinance  of  March  30,  1901,  was  not  unconstitutional; 
it  did  not  violate  any  valid  contract  between  the  city  and  the 
company,  or  undertake  to  change  the  contract  as  to  rates  be- 
tween the  company  and  the  city  itself,  but  only  to  regulate  the 
rates  chai^ged  by  the  water  company  to  other  water  consumers 
than  the  city.  The  city  has  power  to  regulate  the  water  rates 
by  ordinance  and  that  power  has  not  been  curtailed  by  contract. 
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Knoxville  Water  Co.  v.  KnoxnUe,  107  Tennessee,  647;  S.  C, 
189  U.S.  434. 

The  ordinance  of  March  30,  1901,  is  not  unconstitutional 
and  void  for  the  alleged  reason  that  it  was  passed  arbitrarily 
without  notice  to  the  water  company  or  without  giving  it  a 
hearing  or  an  opportunity  to  be  heard  or  without  an  investi- 
gation of  its  business.  This  contention  is  not  supported  by 
any  proof.  But  if  the  facts  averred  were  proved^  that  would 
not;  as  a  matter  of  law,  invafidate  the  ordinance.  This  ques- 
tion is  precluded  by  the  decisions  hereinbefore  cited. 

The  law  under  which  the  rates  were  fixed  does  not  require 
notice  or  investigation,  nor  does  it  declare  the  action  of  the 
city  council  final.  Unless  the  action  of  the  city  council  had  been 
made  final  and  conclusive  upon  the  water  company,  or  the  law 
had  required  notice  and  investigation  and  hearing,  the  ordi- 
nance fixing  the  rates  remains  open  for  inquiry  of  the  character 
that  is  made  in  this  case,  and  if  the  court  finds  that  the  rates 
are  reasonable,  or  that  there  is  any  doubt  of  it,  the  same  will 
be  sustained.  San  Diego  &c.  Co,  v.  Jasper,  189  U.  S.  439; 
San  Diego  L.  &  T.  Co.  v.  National  City,  174  U.  S.  739. 

The  Supreme  Court  of  Tennessee  has  held  that  the  rates 
fixed  by  this  ordinance  are  not  made  final  and  conclusive  but 
remain  open  to  judicial  investigation.  Knoxville  v.  Water  Co,, 
107  Tennessee,  688. 

The  rates  prescribed  by  the  city's  ordinance  of  March  30, 
1901,  are  not  confiscatory.  The  Circuit  Court  should  have 
determined  this  question  for  itself. 

It  is  not  within  the  general  province  of  a  master  to  pass  upon 
all  the  issues  in  an  equity  case,  nor  is  it  competent  for  the  court 
to  refer  the  entire  decision  of  a  case  to  him  without  the  con- 
sent of  the  parties.  It  cannot  of  its  own  motion  or  upon  the 
request  of  one  party  abdicate  its  duty  to  determine  by  its  own 
judgment  the  controversy  presented  and  devolve  that  duty 
upon  any  of  its  officers.  Kimberly  v.  Arms,  129  U.  S.  512; 
PatUm  V.  Cone,  1  Lea,  19;  Carey  v.  Williams,  1  Lea,  64;  J  ones 
V.  Douglass,  1  Tenn.  Chy.  367;  Remsen  v.  Remsen,  2  Johnson's 


Digitized  by 


Google 


4  OCTOBER  TERM,  1008. 

Aigument  for  Appellee.  212  U.  8. 

Chy.  Rep.  501;  2  DaniersChy.  Prac.  1004,  note  7;  1221,  note  2 
(4th  ed.). 

This  court  has,  by  its  decisions,  carefully  guarded  and  lim- 
ited the  exercise  of  the  jurisdiction  of  the  courts  afifecting  leg- 
islation, and  has  thus  far  permitted  only  the  most  sparing  use 
of  the  power  to  revise  or  annul  rates  when  fixed  by  legislative 
action.  Reagan  v.  Farmers*  Loan  &  Trvjsi  Co.,  154  U.  S.  362; 
Covington  Ac.  Co.  v.  Sandford,  164^  U.  S.  578,  and  Smyth  v. 
Ames,  169  U.  S.  466,  discussed  as  clearly  distinguishable  from 
case  at  bar. 

The  cases  are  numerous  in  which  relief,  in  cases  of  the  char- 
acter of  the  case  at  bar,  has  been  denied  by  this  court  and  by 
other  courts.  San  Diego  Co.  v.  National  City,  174  U.  S.  739; 
Railroad  Co.  v.  WeUman,  143  U.  S.  399;  Stanislas  County  v.  San 
Joaquin  Co.,  192  U.  S.  201;  Dow  v.  Beidleman,^  125  U.  S.  680; 
Railroad  Co.  v.  GUI,  156  U.  S.  649;  San  Diego  L.  &  T.  Co.  v. 
Jasper,  189  U.  S.  439;  Railroad  Co.  v.  Minnesota,  186  U.  S. 
257;  Railroad  Co.  v.  State,  25  Florida,  310;  S.  C,  3  L.  R.  A. 
661. 

So  thiff  court  has  refused  to  sustain  the  action  of  inferior 
courts  restraining  rates  as  unreasonable  and  confiscatory 
where  the  investigation  reaching  that  result  has  been  made 
in  the  lower  courts  along  improper  lines.  Railroad  Company 
^w.  Tompkins,  176  \J.  S.  167;  Railroad  Co,  v.  Interstate  Com- 
merce  Commission,  162  U.  S.  197;  Cottingw.  Stock  Yards,  183 
U.S. '79,  90. 

Mr.  J.  W.  Caldwell  and  Mr.  R.  E.  L.  Mountcastle,  with 
whom  Af r.  Charles  T.  Cotes,  Junior,  and  Mr.  S.  G.  Shields  were 
on  the  brief,  for  appellee: 

The  rule  of  law  applicable  to  this  case  is  that  the  company 
is  entitled  to  demand,  in  order  that  it  may  have  just  compen- 
sation, a  fair  return  upon  the  reasonable  value  of  the  property 
at  the  time  it  is  being  used  for  the  public.  San  Diego  Land  & 
Toivn  Co.  V.  National  City,  174  U.  S.  739,  757.  See  also  Cot;- 
ington  <fe  Lexington  Turnpike  Co.  v.  Sandford,  164  U.  8.  678, 
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597, 598;  San  Diego  Land  db  TaimCo.y.Ja»per,  189  V.  S.  442; 
Southern  Pacific  Co.  v.  Board  qf  Commisinaners,  78  Fied.  Rep. 
261;  CoUing  v.  Stock  Yards,  79  Fed.  Rep.  679,  684;  Smjfih  v. 
Ames,  169  U.  S.  547. 

With  respect  to  the  date  at  which  the  fair  value  o!  the  prop- 
erty of  complainant  devoted  to  the  pubUc  service  should  be 
ascertained  as  a  conditicxi  precedent  to  the  ascertainment  of 
what  is  a  fair  return  thereon,  it  may  be  stated  that  no  ccmtio- 
versy  has  arisen  in  this  case,  so  that  said  date  was  approxi- 
mately March  30,  1901,  the  date  of  the  passage  of  the  ordi- 
nance attacked,  though,  as  a  matter  of  fact,  the  iseal  date 
adopted  was  March  31, 1901,  for  the  reason  that  March  31  was 
the  close  of  the  fiscal  year  of  the  company,  and  both  valuation 
and  income  could  more  readily  be  arrived  at  by  asBiiming  that 
as  the  date  of  the  inquiry.  No  assignment  of  error  is  made  in 
this  court  controverting  the  propositicm  that  the  fair  value  of 
the  property  of  complainant  should  >be  ascertained  at  the  date 
when  it  was  in  fact  ascertained  in  this  case.  Smyth  v.  Ames, 
169  U.S.  466. 

Each  disc  must  depend  upon  its  special  facts.  Turnpike 
Co.  V.  Sandford,  164  U.  S.  578.  As  to  the  elements  to  be  con- 
sidered in  the  ascertainment  of  the  fair  value  of  the  plaut  de- 
voted to  the  public  service,  the  amount  expended  in  pennar 
nent  improvements,  the  amoimt  and  market  value  of  its  bonds 
and  stock,  the  present  as  compared  with  the  original  cost  of 
construction,  the  probable  earning  capacity  of  the  property 
under  the  particular  rates  prescribed  by  statute,  and  the  sum 
required  to  meet  operating  expenses,  are  all  matters  for  oon- 
aideration,  and  are  to  be  given  such  weight  as  may  be  just  and 
right  in  such  case.    Smyth  v.  Ames,  169  U.  S.  547. 

The  basis  of  calculation  in  a  rates  case  is:  the  fair  value.of 
the  property  being  used  for  tbte  public  convenience,  and  in 
ascertaining  that  fair  value  we  may  consider:  The  original  cost 
of  the  plant;  cost  of  permanent  improvements;  amount  of 
bonds;  market  value  of  bonds;  amount  of  stock;  market  value 
of  the  stock;  present  cost  of  construction;  earning  capacity 
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under  the  ordinance;  and  operating  expenses.   Stnyih  v.  Ames, 
supra. 

The  finding  of  the  master  as  to  the  vahie  of  complainants 
plant,  as  of  the  date  of  the  passage  of  the  ordinance,  if  supported 
by  evidence  in  the  case,  and  affirmed  by  the  lower  court,  is 
unassailable  in  this  court.  And  the  findings  were  fully  sup- 
ported by  the  evidence.  Taylor  on  Jurisdiction  and  Procedure 
of  the  United  States  Supreme  Court,  §  426,  and  cases  cited; 
B,  &  P.  ft.  ft.  Co.  V.  Mackey,  157  U.  S.  92;  Anthony  v.  Lauis- 
viUe  &  NashviUe  Ry.  Co.,  132  U.  S.  173;  Davis  v.  Schwartz,  155 
U.  S.  636. 

Mr.  Justice  Moodt  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  city  of  Enoxville  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Tennessee.  The  appellee  is  a  public  service  corporation, 
chartered  for,  and  engaged  in,  the  business  of  supplying  that 
city  and  its  inhabitants  with  water  for  domestic  and  other 
uses.  The  cause  in  which  the  decree  was  rendered  is  a  suit  in 
equity  which  was  brought  by  the  company  on  December  7, 
1901,  against  the  city  to  restrain  the  enforcement  of  a  city 
ordinance  fixing  in  detail  the  maximum  rates  to  be  charged 
by  the  company.  This  ordinance  was  enacted  on  March  30, 
1901.  The  bill  contained  many  allegations,  which  have  be- 
come immaterial  by  the  decision  of  this  court  in  KnaxmUe 
Water  Company  v.  KnoxvUIe,  189  U.  S.  434,  in  which  the  va- 
lidity of  the  ordinance  was  sustained,  except  so  far  as  it  might 
confiscate  the  property  of  the  company  by  fixing  rates  so  low 
as  to  have  that  effect.  The  latter  contention  alone  was  left 
open  to  the  company,  and  to  it  the  remainder  of  the  bill'  is 
mainly  directed.  The  allegations  in  that  regard  are,  that  the 
rates  fixed  by  the  ordinance  were  so  low  that  they  denied  to 
the  company  a  reasonable  return  upon  the  property  employed 
in  the  business,  and  thereby  took  it  for  public  use  without 
compensation,  in  violaticm  of  the  Fourteenth  Amendment  to 
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the  Constitutioii  of  the  United  States.  After  answer  by  the 
reqxmdeDt  and  replication  by  the  eomplainant  the  cause  was 
referred  to  a  special  master,  whose, report  was  ccmfirmed  by 
the  court.  The  master  found  and  reported  that  the  value  of 
the  plant  and  property  employed  in  the  business  at  the  date 
of  the  passage  of  the  ordinance  was  (608,427.95;  that  the  gross, 
income  from  the  company's  business  was  $88,481.39,  and  that 
the  operating  expenses  were  $34,750.91.  The  figures  of  in- 
come and  expense  are  those  of  the  fiscal  year  ending  March  31, 
1901,  and  the  valuation  was  made  as  of  that  date.  The  master 
found  and  reported  that  the  diminution  of  income  which  would 
have  resulted  from  the  enforcement  of  the  ordinance  during 
that  fiscal  year  was  $17,623.64,  and  that  the  gross  income 
would  have  been  reduced  thereby  to  $70,857.75,  leaving  a  net 
income  of  $36,106.84.  This  net  income  was  less  than  6  per  cent 
on  the  valuation.  In  the  opinion  of  the  master  8  per  cent, 
which  included  2  per  cent  to  provide  for  depreciaticm,  waa  the 
minimum  net  return  which  the  company  was  entitled  to  earn. 
The  judge  of  the  Circuit  Court,  in  his  opinion  confirming  the 
master's  report,  adopted  the  master's  valuation  of  the  whole 
plant  and  property  at  $608,427.95  (although  he  held  tiiat  it 
ought  to  be  increased  by  about  $3,000.00),  and  the  master's 
finding  that  the  gross  income  was  $88,481 .39 ;  that  the  expenses 
were  $34,750.91;  that  the  effect  of  the  reduction  made  by  the 
ordinance  would  be  to  lessen  the  gross  income  by  $17,623.64, 
and  that  therefore  the  net  income  under  the  ordmance  would 
be  $36,106.84,  or  about  $400.00,  less  than  6  per  cent  on  the 
valuation.  Upon,  these  assumptions  of  fact  as  to  its  effect  the 
judge  r^arded  the  ordinance  as  confiscatory  and  issued  a 
permanent  injunction  against  its  enforcement. 

At  the  thr^old  of  the  consideration  of  the  case  the  attitude 
of  this  court  to  the  facts  found  below  should  be  defined.  Here 
are  findiugB  of  fact  by  a  master,  confirmed  by.  the  court.  The 
company  contends  liiat  under  these  circumstances  the  find- 
ings are  conclusive  in  this  court,  unless  they  are  without  sup- 
port in  the  evidence  or  were  made  under  the  influence  of  er- 
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roneous  views  of  law.  We  need  not  stop  to  consider  what  the 
effect  of  such  findings  would  be  in  an  ordinary  suit  in  equity. 
The  purpose  of  this  suit  is  to  arrest  the  operation  of  a  law  on 
the  ground  that  it  is  void  and  of  no  effect.  It  happens  that 
in  this  particular  case  it  is  not  an  act  of  the  legidature  that  is 
.  attacked,  but  an  ordinance  of  a  municipality.  Nevertheless  the 
function  of  rate-making  is  purely  l^islative  in  its  chaiacter, 
and  this  is  true,  whether  it  is  exercised  directly  by  the  l^is- 
lature  itself  or  by  some  subordinate  or  administrative  body, 
to  whom  the  power  of  fixing  rates  in  detail  has  been  delegated. 
The  completed  act  derives  its  authority  from  the  legislatuie 
and  must  be  regarded  as  an  exercise  of  the  legislative  power. 
PrerUia  v.  Southern  RaUwayCo.,  211  U.S. 210;  Hondulu  TransU 
Co.  V.  Havmi,  211 U.  S.  282.  There  can  be  at  this  day  no  doubt, 
on  the  one  hand,  that  the  courts  on  constitutional  grounds  may 
exercise  the  power  of  refusing  to  enforce  legislation,  nor,  on 
the  other  hand,  that  that  power  ought  to  be  exercised  only  in 
the  clearest  cases.  The  constitutional  invalidity  should  be 
manifest,  and  where  that  invalidity  rests  upon  disputed  ques- 
tions of  fact  the  invalidating  facts  must  be  proved  to  the  satis- 
faction of  the  court.  In  view  of  the  character  of  the  judidal 
power  invoked  in  such  cases  it  is  not  tolerable  that  its  exercise 
should  rest  securely  upon  the  findings  of  a  master,  even  though 
they  be  confirmed  by  the  trial  court.  The  power  is  best  safe- 
guarded against  abuse  by  preservmg  to  this  court  complete 
freedom  in  dealing  with  the  facts  of  each  case.  Nothing  less 
than  this  is  demanded  by  tKe  leBpeet  due  from  the  judicial  to 
the  Illative  authority.  It  must  not  be  understood  that  the 
findings  of  a  master,  confirmed  by  the  trial  court,  are  without 
weight,  or  that  they  will  not,  as  a  practical  question  some- 
times be  regarded  as  conclusive.  All  that  is  intended  to  be 
said  is,  that  in  cases  of  this  character  this  court  will  not  fetter 
its  discretion  or  jud^ent  by  any  artificial  rules  as  tathe  weight 
of  the  master's  findings,  however  useful  and  well  settled  thefse 
rules  may  be  in  ordinary  litigation.  We. approach  the  dis- 
cussicm  of  the  facte  in  this  spirit. 
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The  first  fact  easential  to  the  ooncluaoii  of  the  court  below 
is  the  vahiation  of  the  property  devoted  to  the  public  uses, 
upon  which  the  company  is  entitled  to  earn  a  return.  That 
vahtation  (S608,000)  must  now  be  considered.  It  was  made 
up  by  adding  to  the  appraisement,  in  minute  detail  of  all  th& 
tangible  property,  the  sum  of  $10,000  for  ''oiganisation,  pro- 
motion, etc.,''  and  S60,000  for  ''going  ocmcem."  The  latter 
sum  we  understand  to  be  an  expression  of  the  added  value  of 
the  plant  as  a  whole  over  the  sum  of  the  values  (rf  its  component 
parts,  which  is  attached  to  it  because  it  is  in  active  and  sue- 
ceesfid  operation  and  earning  a  return.  We  express  no  opinion 
as  to  the  propriety  of  including  these  two  items  in  the  valuar 
tion  of  the  plant,  for  the  purpose  for  which  it  is  valued  in 
this  case,  but  leave  that  question  to  be  considered  when  it 
necessarily  arises.  We  assume,  without  deciding,  that  these 
items  were  properly  added  in  this  case.  The  value  of  the 
tangible  property  found  by  the  master  is,  of  course,  1608,000 
lessened  by  $70,000,  the  value  attributed  to  the  intangible 
propei:ty,  making  $538,000.  This  valuation  was  determined  by 
the  master  by  ascertaining  what  it  would  cost,  at  the  date  of 
the  ordinance,  to  reproduce  the  existing  plant  as  a  new  plant. 
The  cost  of  reproduction  is  one  way  of  ascertaining  the  present 
value  of  a  pkmt  like  that  of  a  water  company,  but  that  test 
would  lead  to  obviously  incorrect  results,  if  the  cost  of  repro- 
duction is  not  diminished  by  the  depreciation  which  has  come 
from  age  .and  use.  The  company  contends  that  the  master, 
in  fixing  upon  the  valuation  of  the  tangible  property,  did  make 
an  allowance  for  depreciation,  but  we  are  unable  to  agree  to 
this.  The  master  nowhere  says  that  he  made  allowance  for 
depreciation  and  the  language  of  his  report  is  inconsistent  with 
such  a  reduction.  The  figures  which  he  adopts  are  those  of  a 
"  fair  contractor's  price."  The  basis  of  his  calculation  was  the 
testimony  of  an  opinion  witness  called  by  the  company.  That 
witness  submitted  a  table,  which  avowedly  showed  the  cost 
of  reproduction,  without  allowance  for  depreciation.  The 
values  testified  to  by  him  were  adopted  by  the  master  in  the 
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great  majority  of  cases.  The  witness's  yahiation  of  the  tangi- 
ble property  was  somewhat  reduced  by  the  master,  but  the 
reductions  were  not  based  upon  the  theory  of  depreciation,  but 
upon  a  difference  of  opinion  as  to  the  reproduction  cost. 

The  cost  of  reproduction  is  not  always  a  fair  measure  of  the 
present  value  of  a  plant  which  has  been  in  use  for  many  years. 
The  items  composing  the  plant  depreciate  in  value  from  year 
to  year  in  a  varying  d^ree.  Some  pieces  of  property,  like 
real  estate  for  instance,  depreciate  not  at  all,  and  sometimes,  on 
the  other  hand,  appreciate  in  value.  But  the  reservoirs,  the 
mains,  the  service  pipes,  structures  upon  real  estate,  stand- 
pipes,  pumps,  boilers,  meters,  tools  and  appliances  of  every 
kind  begin  to  depreciate  with  more  or  less  rapidity  from  the 
moment  of  their  first  use.  It  is  not  easy  to  fix  at  any  given 
time  the  amount  of  depreciation  of  a  plant  whose  component 
parts  are  of  different  ages  with  different  expectations  of  life. 
But  it  is  clear  that  some  substantial  allowance  for  depreciation 
ought  to  have  been  made  in  this  case.  The  ofiScers  of  the  com- 
pany, alio  intvitu,  estimated  what  they  called  "incomplete 
depreciation''  of  this  plant  (which  we  understaiid  to  be  the 
depreciation  of  the  surviving  parts  of  it  still  in  use)  at  $77,000, 
which  is  14  per  cent  of  the  master's  appraisement  of  the  tangi- 
ble property.  A  witness  called  by  the  city  placed  the  repro- 
duction value  of  the  tangible  property  at  $363,000,  and  esti- 
mated the  allowance  that  should  be  made  for  depreciation  at 
$118,000,  or  32  per  cent.  In  the  view  we  take  of  the  case  it  is 
not  necessary  that  we  should  undertake  the  difficult  task  of 
determining  exactly  how  much  the  master's  valuation  of  the 
tangible  property  ou^ht  to  have  been  diminished  by  the  de- 
preciation which  that  property  had  undergone.  It  is  enough 
to  say  that  there  should  have  been  a  considerable  diminution, 
sufficient  at  least  to  raise  the  net  income  found  by  the  court 
above  6  per  cent  upon  the  whole  valuation  thus  diminished. 
If,  for  instance,  the  master's  valuation  should  be  diminished 
by  $50,000,  allowed  for  depreciation,  the  net  earnings  found 
by  him  would  show  a  return  of  substantially  6.5  per  cent. 
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Counsel  for  the  company  uige  rather  faintly  that  the  cap- 
italisation of  the  company  ought  to  have  some  influence  in 
the  case  in  determining  the  valuation  of  the  property.  It  is  a 
sufficient  answer  to  tlus  ccmtention  that  the  capitalisation  is 
shown  to  be  considerably  in  excess  of  any  valuation  testified 
to  by  any  witness,  or  which  can  be  arrived  at  by  any  process 
of  reasoning.  The  cause  for  the  laige  variation  between  the 
real  value  of  the  property  and  the  cafutalisation  in  bonds  and 
preferred  and  common  stock  is  apparent  from  tiie  testimony. 
All,  or  substantially  all,  the  preferred  and  common  stock  was 
issued  to  contractors  for  the  construction  of  the  plant,  and  the 
nominal  amount  of  the  stock  issued  was  greatly  in  excess  of 
the  true  value  of  the  property  furnished  by  the  ccmtracts. 
A  single  instance  taken  from  the  testimony  will  illustrate  this. 
At  th^  very  start  of  the  enterprise  a  contract  was  entered  into 
for  the  construction  of  a  part  of  the  plant,  which  was  of  a 
value  slightly,  if  at  all,  exceeding  $125,000.  The  price  paid 
the  contractor  was  $125,000  in  bonds  and  $206,O0O  in  common 
stock.  Other  contracts  for  construction  showed  a  like  dis- 
proportion between  value  furnished  and  nominal  capitalisa- 
tion received  for  that  value.  It  perhaps  is  unnecessary  to  say 
that  such  contracts  were  made  by  the  company  with  persons 
who,  at  the  time,  by  stock  ownership,  controlled  its  action. 
Bonds  and  preferred  and  common  stock  issued  under  such 
conditions  afford  neither  measure  of  nor  guide  to  the  value  of 
the  property. 

We  think  that  the  master  and  the  court  erred  in  another 
respect,  which  might  affect  in  an  important  way  the  amount 
which  could  have  been  realised  under  the  operation  of  the  or- 
dinance. This  error  con«sted  in  the  manner  of  deducting  the 
reductions  necessarily  made  by  the  ordinance.  .  The  evidence 
in  the  record  is  not  entirely  dear,  though,  after  careful  con- 
dderation,  we  think  it  shows  the  following  state  of  facts:  The 
company's  schedule  prescribed  certain  rates,  which  we  may 
call  the  book  rates,  but  upon  a  laige  part  of  them  a  discount 
of  5  per  cent  was  made  if  they  were  promptly  paid.   The 
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consumers  very  generally  availed  themselves  of  this  discount. 
The  discount  rates  constituted  the  actual  collections,  and  may 
be  called  the  actual  rates.  For  the  fiscal  year  which  was 
examined  the  book  rates  amounted,  in  round  numbers,  to 
$93,000,  whUe  the  actual  rates  amounted,  as  the  master  found, 
to  $88,000.  The  percentage  of  reduction  made  by  the  ordi- 
nance was  computed  to  be  22.88.  This  percentage  was  ascer- 
tained either  by  coniparing  the  book  rates  with  the  ordinance 
rates,  or  by  comparing  the  actual  rates  with  the  ordinance  rates, 
still  further  reduced  by  a  5  per  cent  discount  for  prompt 
payment,  which  comes  to  substantially  the  same  result.  The 
fallacy  in  the  process  employed  by  the  master  consisted  in 
substance  in  assuming  that  the  ordmance  rates  would  be  sub- 
ject to.  a  discount  for  prompt  payment.  The  company,  it  is 
true,  might,  if  it  chose,  allow  such  a  discount  from  the  ordi- 
nance rates,  but  the  ordinance  required  no  discount  from  the 
rates  established  by  it,  and  the  company  therefore  was  bound 
to  offer  none.  If  it  stood  upon  the  letter  of  the  ordinance,  as 
it  had  the  right  to  do,  and  exacted  from  the  consumers  the  full 
charges  prescribed  by  the  ordinance,  the  amount  which  would 
have  been  realized  would  have  been  over  $4,000  more  than 
that  found  by  the  master,  or  a  net  income  of  not  less  than 
$40,000.  Doubtless,  the  abandonment  of  the  common  piethod 
of  discount  for  prompt  pajrment  would  deprive  the  company 
of  an  eflScient  aid  to  the  quick  collection  of  its  bills,  but  in  the 
case  of  a  prime  necessity  like  water  there  are  other  methods 
of  enforcing  prompt  payment,  though  it  is  not  unlikely  that 
the  elimination  of  the  discount  rate  would  add  somewhat  to 
the  cost  of  collection,  and  thereby  to  the  operating  expenses. 
A  brief  recently  filed  by  the  city,  to  which  no  reply  has  been 
made,  seems  to  show  conclusively  that  there  was  still  another 
error  in  ascertaining  the  amount  of  reduction  effected  by  the 
ordinance.  What  was  actually  done  was  to  deduct  the  22.88 
reduction  from  the  actual  water  rates  (excluding  hydrant 
i:entals,  which  were  not  changed),  but  of  these  actual  water 
rates  $10,000  came  from  territory  outside  of  the  corporate 
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limits,  which  was  not  affected  by  the  ordinance.  From  this 
110,000  no  percentage  should  have  been  deducted.  The  re- 
duction, therefore,  was  too  large  by  over  $2,000.  If  this  correc- 
tion should  be  made,  it  would  amoimt  to  nearly  four-tenths  of 
one  per  cent  on  the  capitalisation. 

We  are  also  of  opinion  that  the  master  and  the  court  er- 
roneously excluded  evidence  which  had  an  important  bearing 
upon  the  true  earning  capacity  of  the  company  under  the  or- 
dinance. A  clear  appreciation  of  tiiis  error  can  be  best  ob- 
tained by  a  comprehensive  review  of  the  hearing.  The  com- 
p>any's  original  case  was  based  upon  an  elaborate  analysis  of 
the  cost  of  construction.  To  arrive  at  the  present  value  of  the 
plant  large  deductions  were  made  on  account  of  the  deprecia- 
tion. This  depreciation  was  divided  into  complete  depreciar 
tion  and  incomplete  depreciation.  The  complete  depreciation 
represented  that  part  of  the  original  plant  which  through  de- 
struction or  obsolescence  had  actually  periiahed  as  useful  prop- 
erty. The  incomplete  depreciation  represented  the  impairment 
in  value  of  the  parts  of  tiie  plant  which  remained  in  existence 
and  were  continued  in  use.  It  was  urgently  contended  that 
in  fixing  upon  the  value  of  the  plant  upon  which  the  com- 
pany was  entitled  to  earn  a  reasonable  return  the  amounts 
of  complete  and  incomplete  depreciation  should  be  added  to 
the  present  value  of  the  surviving  parts.  The  court  refused 
to  approve  this  method,  and  we  think  properly  refused.  A 
water  plant,  with  all  its  additions,  be^ns  to  depreciate  in 
value  from  the  moment  of  its  use.  Before  coming  to  the  ques- 
tion of  profit  at  all  the  company  is  entitled  to  earn  a  sufficient 
sum  annually  to  provide  not  ooly  for  current  repairs  but  for 
making  good  the  depreciation  and  rei^acing  the  parts  of  the 
property  when  they  come  to  the  end  of  their  life.  The  com- 
pany is  not  bound  to  see  its  property  gradually  waste,  without 
making  provision  out  of  earnings  for  its  replacement.  It  is 
entitled  to  see  that  from  earnings  the  value  of  the  property 
invested  is  kept  unimpaired,  so  that  at  the  end  of  any  given 
term  of  years  the  original  investment  remains  as  it  was  at  the 
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beginning.  It  is  not  only  ihe  right  of  the  company  to  make 
audi  a  provision,  but  it  is  its  duty  to  its  bond  and  stockholders, 
and,  in  the  case  of  a  public  service  corporation  at  least,  its 
plain  duty  to  the  public.  If  a  different  course  were  pursued 
the  only  method  of  providing  for  replacement  of  property 
which  has  ceased  to  be  useful  would  be  the  investment  of  new 
capital  and  the  issue  of  new  bonds  or  stocks.  This  course 
would  lead  to  a  constantly  increasing  variance  between  present 
value  and  bond  and  stock  capitalisation — a  tendency  which 
would  inevitably  lead  to  disaster  either  to  the  stockholders  or 
to  the  public,  or  both.  If,  however,  a  company  fails  to  per- 
form this  plain  duty  and  to  exact  sufficient  returns  to  keep  the 
investment  unimpaired,  whether  this  is  the  result  of  unwar- 
ranted dividends  upon  over-issues  of  securities,  or  of  omission 
to  exact  proper  prices  for  the  output,  the  fault  is  its  own. 
When,  therefore-,  a  public  regulation  of  its  prices  comes  under 
question  the  true  value  of  the  property  then  employed  for  the 
purpose  of  earning  a  return  cannot  be  enhanced  by  a  considera- 
tion of  the  errors  in  management  which  have  been  committed 
in  the  past. 

After  the  company  had  dosed  its  case  the  city  undertook 
to  determine  the  present  value  of  the  eompany's  property  by 
the  plain  method  of  ascertaining  the  cost  of  reproduction,  di- 
minished by  depreciation.  In  its  case  in  rebuttal,  the  com- 
pany followed  the  same  method,  though  the  results  differed 
largely,  and,  as  we  have  seen,  no  proper  allowance  for  deprecia- 
tion was  made.  In  the  course  of  presenting  its  case  the  city 
offered  evidence  of  the  net  income  of  some  yews  subsequent 
to  the  passage  of  the  ordinance.  The  case  is  peculiar.  The 
company  has  never  observed  the  ordinance.  The  suit  was  be- 
gun nine  months  after  its  enactment  and  tried  considerably 
later.  In  the  meantime  the  company's  gross  income  had 
largely  increased.  But  the  deciaon  in  the  court  below  was 
based  solely  on  the  operations  of  the  fiscal  year  ending  March  31, 
1901,  and  the  amount  of  net  income  ascertained,  namely, 
936,000,  Was  obtained  by  applying  the  reductions  made  by  the 
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ordinanoe  to  the  operations  of  that  fiscal  year.  We  think  it 
was  error  to  confine  the  investigation  to,  and  base  the  judg- 
ment upon,  that  year  alone.  The  precise  subject  of  inquiry 
was,  what  would  be  the  effect  of  the  ordinance  in  the  future. 
The  operations  of  the  preceding  fiscal  year,  or  of  any  other 
past  fiscal  year,  were  valueless  if  the  year  was  abnormal,  and 
were  only  of  significance  so  far  as  they  foretold  the  future. 
U ,  as  in  this  case,  sufficient  time  has  passed,  so  that  certainty 
instead  (A  prophecy  can  be  obtained,  the  certainty  would  be 
preferable  to  the  prophecy.  In  this  case  there  could  be  no  ab- 
solute certainty,  because  the  ordinance  had  never  been  put  in 
operation.  But  evidence  of  the  operations  of  the  years  suc- 
ceeding to  the  ordinance  is  relevant  and  of  great  importance, 
and  by  a  consideration  of  such  evidence  a  much  greater  degree 
of  certainty  could  be  obtained.  Suppose,  by  way  of  illustra- 
tion, that  before  bringing  suit  the  company  had  put  the  or- 
dinance into  effect  and  had  observed  it  for  a  number  of  years, 
and  the  result  showed  that  a  sufficient  net  income  had  been 
realized,  is  it  possible  that  a  suit  then  could  be  brought  and  the 
evidence  confined  to  a  period  prior  to  the  ordinance,  and  by 
a  process  of  speculation  the  conclusion  reached  that  the  or- 
dinance would  be  confiscatory?  Some  evidence  regarding  the 
income  of  the  company,  after  the  passage  of  the  ordinance,  is 
in  the  record,  but  it  subsequently  was  excluded  from  consid- 
eration. It  showed  an  increase  of  gross  and  net  earnings,  but 
also  an  increase  in  the  property  devoted  to  the  public  use. 
We  are  unable  to  say  what  tiie  effect  of  the  evidence  excluded 
would  be;  all  we  can  say  is,  that  the  inquiry  was  unduly  lim- 
ited by  the  exclusion  of  the  evidence  of  the  operation  of  sub- 
sequent years. 

It  follows  from  what  has  hem  said  that  the  judgment  of  the 
court  below  cannot  stand.  There  was  error  in  the  appraise- 
.  ment  of  the  present  value  of  the  i^ant,  in  the  deduction  of  the 
rBduetions  madfe  by  the  ordinance,  and  in  the  exclusion  of  evi- 
dence relating  to  the  operations  of  the  company  after  the  enact- 
ment of  the  ordinance. 


Digitized  by 


Google 


16  OCTOBER  TERM,  1908. 

0piiikm<rfUi6 Court.  212  U.S. 

In  ordinary  cases  full  justice  would  be  done  by  reversing  the 
decree  and  remanding  thecause  for  further  proceedings  in  the 
court  below,  there  to  und^igo  a  new  and  doubtless  piolcHiged 
investigation.  It  is  more  than  seven  years  since  tixe  enact- 
ment of  the  ordinance,  and  it  has  never  been  observed  in  any 
respect.  This  litigation  ought  now  to  be  ended,  if  it  is  possi- 
ble to  end  it  with  due  regard  to  the  rights  of  the  contending 
parties.  Disregarding  for  the  moment  all  the  errors  which 
were  committed  in  the  court  below,  the  decision  of  this  cause 
may  be  rested  upon  a  broader  ground,  which  is  clearly  indi- 
cated by  the  previous  judgments  of  this  court.  The  jurisdiction 
which  is  invoked  here  ought,  as  has  been  said,  to  be  exereised 
only  in  the  clearest  cases.  If  a  company  of  this  kind  chooses 
to  decline  to  observe  an  ordinance  of  this  nature  and  prefers 
rather  to  go  into  court  with  the  claim  that  the  ordinance  is 
unconstitutional,  it  must  be  prepared  to  show  to  the  satisfac- 
tion of  the  court  that  the  ordinance  would  necessarily  be  so 
confiscatory  in  its. effect  as  to  violate  the  Constitution  of  the 
United  States.  Jn  Ex  parte  Young,  209  U.  S.  123,  the  last 
word  of  caution  by  this  court  was  said  (p.  166) :  ''Finally  it  is 
objected  that  the  necessary  result  of  upholding  this  suit  in  the 
Circuit  Court  will  be  to  draw  to  the  lower  Federal  courts  a 
great  flood  of  litigation  of  this  character,  where  one  Federal 
judge  would  have  it  in  his  power  to  enjoin  proceedings  by  state 
officials  to  enforce  the  le^slative  acts  of  the  State,  either  by 
criminal  or  civil  actions.  To  this  it  may  be  answered,  in  the 
first  place,  that  no  injunction  ought  to  be  granted  unless  in  a 
case  reasonably  free  from  doubt.  We  think  such  rule  is,  and 
will  be,  followed  by  all  the  judges  of  the  Federal  courts." 
The  same  thought,  in  effect,  was  expressed  m  San  Diego  Land 
&  Town  Company  v.  National  City,  174  U.  S.  739,  754,  "ju- 
dicial interference  should  never  occur  unless  the  case  presents, 
clearly  and  beyond  all  doubt,  such  a  flagrant  attack  upon  the 
rights  of  property  under  the  guise  of  regulations  as  to  compel 
the  court  to  say  thi^  the  rates  prescribed  will  necessarily  have 
the  effect  to  deny  just  compensation  for  private  property 
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taken  for  the  public  uae.''  And  in  San  Diego  Lcmd  A  Town 
Company  v.  Jasper,  189  U.  S.  439,  after  repeating  with  ap- 
proval this  language,  it  was  said  (p.  441):  **lii  a  case  like  this 
w^  do  not  feel  bound  to  reexamine  and  weigh  all  the  evidence, 
although  we  have  done  so,  or  to  proceed  according  to  our  in- 
dependent opinion  as  to  what  were  proper  rates..  It  is  enough 
if  we  cannot  say  that  it  was  impossible  for  a  fair-minded  board 
to  come  to  the  result  which  was  reached.'' 

It  cannot  be  doubted  that  in  a  clear  case  of  confiscation  it  is 
the  right  and  duty  of  the  court  to  annul  the  law.  Thus  in 
Reagan  v.  Farmers'  Loan  A  Trust  Company,  154  U.  S.  362, 
where  the  property  was  worth  more  than  its  capitalization, 
and  upon  the  admitted  facts  the  rates  prescribed  would  not 
pay  one-half  the  interest  on  the  bonded  debt;  in  Covington  Ac. 
Turnpike  Co.  v.  Sandford,  164  U.  S.  578,  where  the  rates  pre- 
scribed would  not  even  pay  opefttting  expenses;  in  Smyth  v. 
Ames,  169  U.  S.  466,  where  the  rates  prescribed  left  substan- 
tially nothing  over  operating  expenses  and  cost  of  service;  and 
in  Ex  parte  Young,  supra,  where,  on  th^  aspect  of  the  case  which 
was  before  the  court,  it  was  not  disputed  that  the  rates  pre- 
scribed were  in  fact  confiscatory,  injunctions  were  severally 
sustained.  But  the  case  before  us  is  not  a  case  of  this  kind. 
Upon  any  aspect  of  the  evidence  the- company  is  certain  to 
obtain  a  substantial  net  revenue  under  the  operation  of  the 
ordinance.  The  net  income,  in  any  evmt,  would  be  substan- 
tiaUy  6  per  cent,  or  4  per  cent  after  an  allowance  of  2  per  cent 
for  depreciation.  See  Stanislaus  Couniy  v.  San  Joaquin  Comr 
pany,  192  U%  8. 201.  We  cannot  know  clearly  that  the  revenue 
would  not  much  exceed  that  return.  We  do  not  feel  called 
upon  to  determine  whether  a  demonstrated  reduction  of  in- 
come to  that  point  would  or  would  not  amount  to  confiscation. 
Where  the  case  rests,  as  it  does  here,  not  upon  observation  of 
the  actual  operation  under  the  ordinance,  but  upon  specula- 
tioQB  as  to  its  efifect,  based  upon  the  operations  of  a  prior  fiscal 
year,  we  will  not  guess  whetiier  the  substantial  return  certain 
to  be  earned  would  lack  something  of  the  return  which  would 
VOL,  ccxn— 2 
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save  the  effect  of  the  ordinance  from  confiscation.  It  is  enough 
that  the  whole  case  leaves  us  in  grave  doubt.  The  valuation 
of  the  property  was  an  estimate  and  is  greatly  disputed.  The 
expense  account  was  not  agreed  upon.  The  ordinance  had  not 
actually  been  put  into  operation;  the  inferences  were  based 
upon  the  operations  of  the  preceding  year;  and  the  conclusion 
of  the  court  below  rested  upon  that  most  unsatisfactory  evi- 
dence, the  testimony  of  expert  witnesses  employed  by  the  par- 
ties. The  city  authorities  acted  in  good  faith,  and  they  tried, 
without  success,  to  obtain  from  the  company  a  statement  of 
its  property,  capitaUaation  and  earning?. 

Tlie  courts,  in  clear  cases,  ought  not  to  hesitate  to  arrest 
the  operation  of  a  confiscatory  law,  but  they  ought  to  refrain 
from  interfering  in  cases  of  any  other  kind.  Regulation  of 
public  service  corporations,  which  perform  their  duties  under 
conditions  of  necessary  monopoly  will  occur  with  greater  and 
greater  frequency  as  time  goes  on.  It  is  a  delicate  and  dan- 
gerous function,  and  ought  to  b^  exercised  with  a  keen  sense 
of  justice  on  the  part  of  the  regulating  body,  met  by  a  frank 
disclosure  on  the  part  of  the  company  to  be  regulated.  The 
courts  ought  not  to  bear  the  whole  burden  of  saving  property 
from  confiscation,  though  they  will  not  be  found  wanting  whero 
the  proof  is  clear.  The  l^islatures  and  subordinate  bodies, 
to  whom  the  l^islative  power  has  been  delegated,  ought  to 
do  their  part.  Our  social  system  rests  largely  upon  the  sanc- 
tity of  private  property,  and  that  State  or  community  which 
seeks  to  invade  it  will  soon  discover  the  error  in  the  disaster 
which  follows.  The  slight  gain  to  the  consumer,  which  he  would 
obtain  from  a  reduction  in  the  rates  charged  by  pubUc  service 
corporations,  is  as  nothing  compared  with  his  share  in  the  ruin 
which  would  be  brought  about  by  denying  to  private  property 
its  just  reward,  thus  unsettling  values  and  destrojdng  confi- 
dence. On  the  other  hand,  the  companies  to  be  regulated  will 
find  it  to  their  lastmg  interest  to  furnish  freely  the  information 
upon  which  a  just  regulation  can  be  based. 

If  hereafter  it  shall  appear,  under  the  actual  operation  of  the 
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oidiDiuice,  that  the  retums  aUowed  by  it  operate  as  a  oonfisear 
tion  of  property,  nothing  in  this  judgment  will  prevent  another 
application  to  the  courts  of  the  United  States  or  to  the  courts 
of  tiie  State  of  Tennessee.  But  as  the  case  now  stands  there 
is  no  such  certainty  that  the  rates  .prescribed  will  necessarily 
have  the  effect  of  denying  to  the  company  such  a  retiun  as 
would  avoid  confiscation.   For  these  reasons-^ 

The  decree  U  reversed  and  Oie  caee  remanded  to  the  court  below 
with  direcHons  to  dismies  the  InU  withatd  prejydioe. 


WILLOOX  et  al.,  OONSTITDTING  THE  PUBLIC  SERVICE 
OOBIMISSION  OF  NEW  YORK,  v.  CONSOLIDATED 
GAS  COMPANY. 

CITY  OF  NEW  YORK  v.  CONSOLIDATED  GAS  COMPANY 
OF  NEW  YORK. 

JACKSON,  ATTORNEY  GENERAL  OF  THE  STATE  OF 
NEW  YORK,  V.  CONSOLIDATED  GAS  COMPANY. 

APFEAIS  FROM  THE  CIRCtnT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN   DISTRICT   OF  NEW   YORK. 

Nok  996, 807, 808.     Argued  November  4,  5,  6, 1906.— Dedded  January  4, 
I909.i--O|»nioii  filed  January  12, 1909. 

It  is  not  a  questioa  of  diacretion  or  comity  for  the  Federal  court  to  take 
jurisdiction  of  a  case;  it  is  the  duty  of  that  court  to  take  juijsdiction 
when  properly  appealed  to;  and  it  should  not  be  criticised  for  so  doing 
eyen  though  the  case  be  one  of  local  interest.  Cohens  v.  Virginia,  6 
Wheat.  264,  404.     The  right  of  a  party  plaintiff  to  choose  the 

1  On  January  4,  1909,  Mb.  Jusno  Pbckham  made  the  fdlowing 
announcement: 

first.  At  the  time  of  the  /x>nsolidation,  the  value  of  the  franchises 
of  the  constituent  companies  was  fixed  by  them  at  87,781,000  and  that 
amount  fonned  part  of  the  capital  of  the  complainant  for  which  i^ 
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Federal  court  cannot  be  properly  denied.    Re  Metropolitan  Reeekfer" 
ship,  208  U.  S.  90,  110. 
Rates,  when  fixed  by  legislative  authority,  for  public  service  corpora- 
tions, should  allow  a  fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used,  but  the  legislative  act  will  not  be 

issued  stock.  The  consolidation  was  effected  pursuant  to  the  state 
statute  and  the  State  has  never  questioned  the  validity  or  fairness  of 
the  valuation.  Since  the  consolidation  the  stock  so  issued  has  beeo 
dealt  in  up  to  the  present  time  as  valid  stock  of  the  consolidated  com- 
pany, capitalised  pursuant  to  the  statute  at  not  more  than  the  fair 
aggregate  value  of  the  property,  franchises  and  rights  of  its  constituent 
companies.  The  State  should  not  now  be  heard  to  question  the  value 
of  the  franghises  at  the  time  of  the  consolidation.  The  method  of  ar- 
riving at  the  value  of  these  kinds  of  franchises,  and.  how  they  should 
generally  be  tested  in  the  fixing  of  rates,  are  questions  not  now  before 
the  court  and  are  left  imdedded.  The  ease  before  the  court  is  decided 
upon  its  own  peculiar  facts. 

Second.  The  estimated  increase  in  the  value  of  these  franchises  as 
made  by  the  trial  court  at  the  time  of  the  commencement  of  this  suit 
is  only  an  estimate  and  is  not  based  upon  evidence  sufficient  to  war- 
rant Uie  finding  of  any  increase  whatever  over  .he  amount  agreed  upon 
at  the  consolidation. 

Third.  The  evidence  leaves  it  in  doubt  whether  the  value  of  the 
property  used  by  the  company  in  its  business  is  as  great  as  found  by 
the  trial  court  after  reducing  the  value  of  the  franchises  to  the  sum 
agreed  upon  at  consolidation. 

Foiu-th.  But  taking  the  value  as  found  by  the  court,  after  reducing 
the  value  of  the  franchises  the  result  gives  a  return  of  almost  5^  per 
cent.  A  reduction  in  the  value  of  the  real  estate,  plants,  etc.,  of  a  smaD 
amount  only  would  bring  the  return  to,  if  not  more  than  6  per  cent. 
A  possible  increased  consumption  of  gas  would  probably  increase  .the 
earning  of  the  company  without  a  corresponding  increase  of  cost. 
Under  all  the  circumstances  the  complainant  has  failed  to  make  out  its 
case  with  that  degree  of  clearness  necessary  to  warrant  the  interference 
of  a  court,  of  equity  before  an  actual  and  bona  fide  test  has  been  made 
under  the  practical  operation  of  supplying  gas  at  the  rates  mentioned 
in  the  statutes. 

Fifth.  There  is  no  rule  as  to  any  particuliu'  rate  which  any  corpora- 
tion subject  to  legislative  control  in  the  matter  has  a  right  to  obtain 
without  l^iislative  interference.  It  depends  upon  drcumstanoes  and 
locality.  In  this  particular  case  with  reference  to  the  risk  attending 
the  business  and  the  locality  where  it  is  earned  on,  the  complainant 
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dedii   d  invalid  by  the  ootnts  unlefls  the  rates  :ai6  so  unreaaonably 
low  that  their  enforcement  would  amount  to  taking  the  property  for 
puMic  use  without  compensation.    San  Diego  Land  and  Town  Co. 
Cases,  174  U.  S.  739;  189  U.  S.  439. 
Except  in  very  clear  cases,  courts  should  not  interfere  with  state  rate 

18  entitled  to  a  return,  if  it  is  possible,  of  6  per  cent  upon  the  fair  value 
of  its  property  actually  used  in  its  business  of  supplying  gas. 

Sixth.  There  is  no  discrimination  between  the  individual  consumer 
and  the  city,  by  fixing  the  price  of  gas  for  the  city  at  five  cents  per 
thousand  cubic  feet  less  than  is  pennitted  in  the  case  of  individual  con- 
sumers, so  far  at  least  as  the  complainant  is  concerned.  If  the  amount 
obtained  from  the  total  gas  sold  to  the  city  and  the  individual  is  enough 
to  secure  the  requisite  return  upon  the  property,  it  is  all  the  complain- 
ant can  require  and  the  question  of  discrimination  between  city  and 
individual  is  one  in  which  the  complainant  can  have  no  interest. 

Seventh.  The  rate  proposed  must  be  with  reference  to  the  value  of 
the  property  at  the  time  when  the  rate  takes  effect.  The  company  is 
entitled  to  the  benefit  of  any  increase  in  value  at  that  time.  This  at 
least  is  the  general  rule,  and  if  there  be  any  exception  to  the  rule,  this 
case  does  not  come  ^thin  it. 

Eighth.  Any  increased  expense  arising  from  the  increased  candle 
power  of  the  light  demanded  by  the  statutes,  was  included  substantially 
in  the  expenses  of  the  year  (1905)  with  reference  to  which  the  inquiry 
was  made. 

Ninth.  The  provision  in  the  acts  requiring  a  certain  pressure  is  un- 
constitutional. The  proof  imquestionably  dhows  great  possible  if  not 
probable  danger  of  explosion  in  the  mains  or  other  pipes,  if  the  pressure 
demanded  were  applied  to  them  as  they  now  are.  To  eliminate  such 
danger  would  require  strengthening  all  the  mains  and  other  pipes, 
which  would  involve  an  expenditure  of  many  millions  of  dollars  upon 
which  no  return  .could  be  obtained  at  the  rates  prescribed  by  the  acts. 
The  provision  can  be  separated,  however,  from  the  rest  of  the  statute 
and  the  balance  thereof  made  valid.  The  preasure  must  be  sufficient 
to  produce  a  light  of  the  candle  power  mentioned  in  the  acts. 

Tenth.  If  the  court  below  is  right  in  its  construction  of  the  penalties, 
as  to  their  amount,  etc.,  such  penalties  are  void,  but  are  separable  from 
the  rest  of  the  acts  and  the  balance  can  be  effectually  carried  out. 

Eleventh.  This  is  not  a  case  for  the  valuation  of  good  will.  The 
complainant  has  in  fact  a  substantial  monopoly  of  the  gas  business  in 
the  city  of  New  York  and  those  who  wish  to  use  gas  must  take  it  from 
complainant.  In  this  case,  as  there  is  no  possibility  of  competition  there 
should  be  no  allowance  for  good  will. 
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legisUiion  before  the  legislation  goes  into  effect.  KnoxvOie  v.  WaUr 
Co.y  ante,  p.  1. 

Value  of  the  property  employed  l)eing  an  eesential  element  in  determin- 
ing whether  a  rate  is  or  is  not  confiscatory,  and  being  also  lai|^y  a 
matter  of  opiniori,  where  the  determination  of  the  question  depends 
upon  such  value,  a  court  of  equity  should  hesitate  to  interfere  by  in- 
junction to  suspend  the  rate  before  it  goes  into  operation  and  a  fair 
trial  has  been  made. 

Franchises  of  public  service  corporations  are  property  and  cannot  be 

'  taken  or  used  by  others  without  compensation,  and,  where  a  State 
has  by  legislative  enactment  permitted  such  corporations  to  capitalize 
jsuch  franchises,  their  value  at  the  time  of  such  capitalisation  should 
be  included  in  the  value  of  the  property  as  an  element  for  fixing  rates; 
but  no  in'creased  value  of  such  franchises  should  be  allowed. 

Public  service  corporations,  such  as  gas  companies,  are  subject  to  the 
legislative  right  to  fix  rates  which  permit  not  more  than  a  fair  return 
on  the  property  used. 

Whether  a  rate  yields  such  a  fair  return  as  not  to  be  confiscatory  de- 
pends upon  circumstances,  locality  and  risk,  and  no  particular  rate 
can  be  established  for  all  cases. 

Under  all  the  circumstances  of  this  case  this  court  concurs  with  the  court 
below  that  six  per  cent  is  a  fair  return  on  the  value  of  property  em- 
ployed in  supplying  gas  in  the  city  of  New  York,  and  a  rate  yielding 
that  return  is  not  confiscatory. 

In  estimating  value  of  franchises  for  the  purpose  of  fixing  rates,  it  is  im- 
material that  the  corporation  is  taxed  on  a  greater  value  than  that 
allowed  if  it  charges  its  taxes  as  operating  expenses  in  determining  net 
income. 

.Where  a  public  service  corporation  has  a  monopoly,  such  as  of  supply- 
ing gas  in  a  large  city, ''  good  will "  cannot  be  considered  as  an  element 
of  value  of  the  property  employed. 

For  purpose  of  fi^ng  rates  the  value  of  property  employed  should  be 
determined  as  of  the  time  when  the  inquiry  is  made,  and,  as  a  general 
rule,  the  corporation  is  entitled  to  the  benefit  of  increased  value  since 
acquisition. 

Twelfth.  As  it  may  possibly  be  that  a  practical  experience  of  the 
effect  of  the  acts  by  actual  operation  under  them  might  prevent  the 
complainant  from  obtaining  a  fair  and  just  return  upon  its  property 
used  in  its  business  of  supplying  gas,  the  complainant,  in  that  event, 
ought  to  have  the  opportunity  of  again  presenting'  its  case  to  the  court. 
Therefore  the  decree  is  reversed  with  directions  to  dismiss  the  bill  with- 
out prejudice. 
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A  proyiaon  in  a  state  statute,  requiring  a  puUie  servibe  oorporatkm  to 
perform  its  service  in  such  a  manner  that  its  entire  plant  would  have 
to  be  rebuilt  at  a  cost  on  which  no  return  could  be  obtained  at  the  rate 
fixed,  deprives  the  company  of  its  ability  to  secure  such  return  and  is 
unconstitutional  and  void. 

Ex  parte  Young,  209  U.  S.  123,  followed  as  to  the  unconstitutionality  of 
provisions  in  a  state  statute  for  penalties  for  violations  so  enormous 
as  to  be  overwhelming. 

Ptovisions  in  a  gas  rate  bill  for  rate,  pressure  and  penalties  for  violation, 
may  be,  as  held  in  this  case,  separable  and  the  unconstitutionality  of 
the  provisions  as  to  pressure  and  penalties  will  not  affect  the  provi- 
sions as  to  rate. 

Provimon  in  a  gas  rate  act  establishing  one  rate  for  the  municipality  and 
another  for  individual  consumers  is  not  an  unreasonable  classification 
and  does  not  render  liie  act  unconstitutional  under  the  equal  protec- 
tion clause  of  the  Fourteenth  Amendment. 

Where  none  of  the  different  classes  of  consumers  con^plain  of  different 
rates  the  corporation  cannot  complain  of  such  differences  provided 
the  total  receipts  are  sufficient  to  yield  an  adequate  return. 

Where,  as  in  this  case,  in  an  action  brought  before  the  rate  takes  effect, 
complainant  fails  to  sustain  the  burden  of  clearly  showing  that  a  rate 
act  is  confiscatory,  the  bill  should  be  dismissed  without  prejudice  to 
right  of  the  complainant  to  bring  another  action  after  the  rate  goes 
into  effect  if  it  then  proves  to  be  confiscatory. 

So  held  in  regard  to  the  New  York  Eighty-Cent  Gas  Law. 

157  Fed.  Rep.  849,  reversed. 

The  appellee,  complaiiiant  below,  filed  its  bill  May  1,  1906, 
m  the  United  States  Circuit  Court  for  the  Southern  IKstrict  of 
New  York  against  the  city  of  New  York,  the  Attorney  General 
of  the  State,  the  District  Attorney  of  New  York  County  and 
the  Gas  Commission  of  the  State,  to  enjoin  the  enforcement 
of  certain  acts  of  the  legislature  of  the  State,  as  well  as  of  an 
order  made  by  the  Gas  Commission,  February  23, 1906,  to  take 
effect  May  1, 1906,  relative  to  rates  for  gas  in  New  York  City. 

Since  the  commencement  of  the  suit  the  Gas  Coinmission  has 
been  abolished  and  the  Public  Service  Commission  has  been 
created  by  the  legislature  in  its  stead.  The  official  term  of 
Attorney  General  Mayer  has  aJso  expil^,  and  Attorney  Gen- 
eral Jackson,  his  successor,  has  been  substituted  in  his  place. 
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The  giound  for  the  relief  asked  for  in  the  bill  was  the  alleged 
unconstitutionality  of  the  acts  and  the  order,  because  the  rates 
fixed  were  so  low  as  to  be  confiscatory.  Upon  filing  the  bill 
a  preliminary  injunction  was  granted  (146  Fed.  Rep.  150),  and 
after  issue  was  joined  the  case  was  referred  to  one  of  the  stand- 
ing masters  of  the  court  to  take  testimony,  in  conformity  to  the 
practice  indicated  m  Railroad  v.  TomjJcins,  176  U.  S.  167, 179. 

A  hearing  was  had  before  the  master,  who  reported  in  favor 
of  the  complainant.  The  case  then  came  before  the  Circuit 
Court,  and,  after  argument,  a  final  decree  was  entered,  restrain- 
ing defendants  from  enforcing  the  provisions  of  the  acts  and 
the  order*  relating  to  rates  or  penalties.  157  Fed.  Rep.  849. 
These  various  defendants,  except  the  District  Attorney,  have 
taken  separate  appeals  directly  to  this  court  from  the  decree  so 
entered.  The  acts  which  are  declared  void  as  unconstitutional 
are  chapter  736  of  the  Laws  of  1905,  which  limits  the  price  of 
gas  sold  to  the  city  of  New  York  to  a  sum  not  to  exceed  75  cents 
per  thousand  cubic  feet.  The  act  also  requires  that  the  gas 
sold  shall  have  a  specified  illuminating  power,  and  a  certain 
pressure  at  all  distances  from  the  place  of  manufacture.  Pen- 
alties are  attached4o  a  violation  of  the  act.  The  other  act  is 
chapter  125  of  the  Laws  of  1906,  limiting  the  prices  of  gas  in 
the  boroughs  of  Manhattan  and  the  Bronx,  to  other  consumers 
than  the  city  of  New  York,  to  80  cents  per  thousand  cubic 
feet,  with  like  penalties  as  in  the  act  of  1905,  and  with  the  same 
provisions  as  to  illuminating  power  and  the  pressure  in  the 
service  mains.  The  order  which  was  declared  invalid  was  one 
made  by  the  Gas  Commission  created  under  and  by  virtue 
of  chapter  737  of  the  Laws  of  1905,  the  order  providing  that 
the  price  of  gas  in  the  city  should  be  not  more  than  80  cents  to 
consumers  other  than  the  city  of  New  York.  The  order  had 
the  same  provisions  as  to  illuminating  power  and  pressure  as 
the  acts  above  mentioned.  The  master  and  the  court  below 
found  that  the  80-cent  rate  was  so  l6w  as  to  amount  to  con- 
fiscation, and  hence  the  acts  and  the  order  were  invalid  as  in 
violation  of  the  Federal  Constitution. 
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Mr,  Edward  B.  WkUmy,  with  whom  Mr.  George  S.  Coleman 
was  on  the  brief,  for  i^pellants  Willoox  H  al: 

A  simple  aU^ation  that  a  statute  is  unconstitutional  is  no 
exception  to  the  rule  that  equity  can  only  be  resorted  to  when 
there  is  no  adequate  remedy  at  law.  Cndckehank  v.  Bidwell, 
176  U.  S.  73;  Indiana  Manvfaehaing  Co.  v.  Koehne,  188  U.  S. 
681,  6^.  The  suit  cannot  be  maintained  on  the  ground  that 
it  prevents  muhiplicity  of  actions,  since  no  representative  con- 
sumers were  made  parties,  eB  m  Ex  parte  Young,  209  U.  S. 
123, 129.  See  Richman  v.  Caneolidaied  Gas  Co.,  114  N.  Y.  App. 
Div.  216,  224;  S,  C,  186  N.  Y.  409.  A  statute  should  never  if 
possible  be  construed  so  as  to  be  unconstitutional  or  absurd. 
Oates  V.  NaHonal  Bank,  100  U.  S.  244;  Grenada  Couniy  v. 
Brogden,  112  U.  S.  268.  Paialty  laws  are  strictly  construed. 
France  v.  Untied  States,  164  U.  S.  676,  682;  BoUes  v.  OuHng 
Co,,  175  U.  S.  262,  265;  United  States  v.  One  Bay  Horse,  128 
Fed.  Rep.  207.  The  penalty  clause  in  this  act  was  not  prop- 
erly construed  by  the  court  below,  but  as  properly  construed 
is  reasonable.  Cox  v.  Pavl,  175  N.  Y.  328;  Gnffin  v.  Inter- 
urban  Street  BaUway  Co.,  179  N.  Y.  438,  448^419;  S.  C,  180, 
N.  Y.  538;  see  cases  cited  mlnre  Snow,  120  U.  S.  286;  Uni- 
ted Staies  v.  PaUy,  2  Fed.  Rep.  664;  Armour  Packing  Co.  v. 
United  States,  209  V.  8.  56,  77;  United  Staies  y.  Eagan,  30Fed. 
Rep.  498;  T^t  v.  Stephens  LUkogruphic  Co.,  38  Fed.  Rep.  28; 
Creeps  v.  Dvrden,  Cowp.  640;  Central  R.  R.  Co.  v.  Green,  86 
Pa.  St.  427.  Assuming  equity  to  have  had  jurisdiction,  it 
should  have, been  declined  and  the  controversy  remitted  to 
the  state  courts. 

The  75-cent  rate  as  to  the  city  is  not  an  unconstitutional 
discrimination.  On  the  contrary,  smce  the  75-cent  statute 
was  passed  in  1905,  and  under  it  the  complainant  could  still 
earn  neariy  ten  per  cent  according  to  the  Circuit  Court  figures, 
it  was  valid  when  enacted,  and  therefore  could  not  be  made 
mvalid  by  the  passage  of  a  subsequent  law,. even  if  the  latter 
were  unconstitutional. 

Under  the  rule  laidilown  in  Stoeet  v.  Redid,  159  U.  S.  380, 
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392  (derived  from  WeUimfian,  PeUiumers,  16  Pick.  87,  96-97, 
and  Talbot  v.  Hudson,  16  Gray,  417,  422),  and  the  test  laid 
down  in  San  Diego  Land  Co.  v.  Jasper,  189  U.  S.  439,  441- 
442,  afi  between  two  unimpeached  and  qualified  expert  wit- 
nesses, the  valuations  most  favorable  to  defendant  must  be 
adopted;  a  statute  cannot  be  declared  unconstitutional  upon 
testimony  of  experts  or  emplo]^  (see  Chicago  &  Grand  Trunk 
Railway  Co.  v.  Wdlman,  143  U.  S.  339),  unless  the  State  ad- 
mits its  correctness;  complainant  is  entitled  to  no  higher  val- 
uations than  those  which  it  has  itself  fixed  under  oath;  and 
items  incapable  of  exact  valuation  must  be  put  down  at  the 
minimum  amount  that  a  fair  minded  state  court  could  fix. 
At  least  as  to  all  items  of  capitalisation  over  and  above  the 
actual  cost  of  the  property,  the  test  mu^t  be  this:  Is  it  logical 
or  equitable  that  the  consumer  should  pay  more  cents  per 
thousand  cubic  feet  of  the  gas  he  bums  because  of  the  inclu- 
sion of  this  item? 

The  period  to  which  attention  must  be  directed  is  the  month 
of  May,  1906,  when  the  suit  was  begun.  If  conditions  there- 
after change,  the  remedy,  is  under  Smyth  v.  Afnes,  169  U.  S. 
466,  549-550. 

The  basis  of  valuation  of  the  land  occupied  by  complain- 
ant's plants  should  not  exceed  its  cost  to  the  company.  Of 
two  gas  companies,  long  established  in  the  same  community, 
neither  should  be  permitted  to  charge  a  higher  rate  than  the 
other  to  its  consumers  for  the  sole  reason  that,  on  account 
of  movements  of  population  uninfluenced  by  either  company, 
the  site  of  its  plant  would  be  the  more  valuable  if  vacated  and 
sold.  The  fortunate  company  is  entitled  to  obtain  full  value 
of  the  land  when  sold,  but  meanwhile  the  unrealised  profit 
does  not  represent  profit  used  in  the  manufacture  and  dis- 
tribution of  gas;  it  represents  wealth  which  the  manufacture 
and  distribution  of  gas  keeps  out  of  use.  But  if  the  basis  of . 
valuation  is  to  exceed  the  cost  of  the  land  it  should  still  not 
exceed  the  estimated  cost  of  replacing  it  with  other  land  capa- 
ble of  accomplishing  the  same  result. 


Digitized  by 


Google 


WILLCpX  V.  CONSOLIDATED  GAS  00.  27 

212  U.  8.  Afgumeat  for  Appellante  in  No.  396. 

The  manufaeturing  plants  should  be  valued  not  at  what  it 
would  cost  to  reproduce  them  as  they  stand,  but  at  what  it 
would  cost  to  produce  a  modem  construction  which  could  do 
the  same  amount  of  work.  The  complainant  is  estopped  from 
disputing  in  such  a  case  as  this  the  vduation  which  it  has  itself 
given  to  the  state  tax  officers  and  investigating  committee. 

The  complainant  is  not  entitled  to  any  allowance  of  increased 
value  over  original  cost  of  the  pipes  in  the  streets,  due  to  the 
fact  that  the  streets  have  been  repaved  with  money  raised  by 
assessments  upon  the  consumers,  complainant  being  excused 
under  the  state  law  from  paying  assessments. 

A  franchise  with;  is  to  be  distinguished  from  a  franchise 
without,  the  right  to  chaige  a  minimum  toll  or  earn  a  minimum 
dividend;  Manongaheia  Navigation  Co.  v.  UnUed  States,  148 
U.  S.  312,  belongs  to  the  latter  class  (see  original  record  in 
that  case,  pp.  33,  39,  50,  53,  and. brief  for  appellee  therein). 
A  revocable  franchise  is  not  entitled  to  be  valued  at  a  sub- 
stantial sum.  Kingsland  v.  The  Mayor,  110  N.  Y.  569,  583. 
The  franchises  claimed  by  complainant  are  either  unconstitu- 
tional, or  not  complainant's  property,  or  revocable  immedi- 
ately or  upon  short  notice.  Moreover,  a  franchise  to  build 
and  operate,  without  any  special  contract  guanmteeing  a  mini- 
mum rate,  has  no  value  cognizable  in  rate-making  or  condem- 
nation proceedings  except  that  it  gives  the  company  the  val- 
ui^ble  right  to  have  its  tangible  assets  valued  as  portions  of  a 
profitable  going  concern,  instead  of  merely  as  a  job  lot  of 
secondhand  material.  See  People  ex  rd.  Metropolitan  Street 
Roxiway  Co.  v.  Tax  Commissioners,  174  N.  Y.  417;  Brunswick 
Water  District  v.  Maine  Water  Co.,  99  Maine,  371>  375-381. 
Such  a  franchise  must  be  construed  as  having  beea  granted 
subject  to  the  fixing  of  a  reasonable  maximum  rate.  There  is 
an  impUed  understanding  that  the  tolls  shall  be  high  enough, 
to  give  the  company  a  fair  return.  A  fair  return  on  what? 
What  would  counsel  advise  a  proposed  purchaser  about  it, 
the  day  after  the  company  opened  for  business?  According 
to  our  contention  it  would  be  cidculated  upon  the  capital  in- 
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vested.  Moreover,  the  fitate  can  at  any  time  authpriae  or  di- 
rect the  city  to  build  its  own  lighting  plant.  If  this  be  done, 
the  company  must  drop  its  claim  for  a  profit  on  its  alleged 
franchise  or  lose  all  its  customers.  SkanecUeles  Water  Caae,  161 
N.  Y.  154;  5.  C,  184  U.  S.  354,  and  the  Ntwburypart  Cases, 
168  Massachusetts,  541,  555;  103  Fed.  Rep.  584;  193  U.  S. 
561. 

The  basis  of  the  maximum  rate  regulation  should  not  be  a 
figure  exceeding  the  capital  actually  invested.  At  the  time  of 
the  granting  of  the  franchise  the  impliied.understanding  is  that 
a  reasonable  return  will  be  alloVed  upon  the  capital  invested, 
in  view  of  the  special  risk  of  the  enterprise.'  If  assured  that 
the  public  will  protect  him  to  the  extent  of  allowing  him  to 
make,  if  successful,  a  profit  upon  that  investment  propor- 
tionate to  that  risk,  the  investor  will  take  it. 

As  to  the  rate  of  return,  it  has  been  already  decided  that 
six  per  cent,  including  an  allowance  for  depreciation,  is  suffi- 
cient. San  Diego  Co.  v.  Jasper,  189  U.  S.  439,  446.  But  it  is 
submitted  that  property  is  not  taken  under  the  Fourteenth 
Amendm^it  if  the  owner  is  allowed,  over  and  above  a  proper 
contingent  fund,  a  sum  sufiicient  to  cover  the  elements  known 
in  political  economy  as  interest  on  capital  and  wages  of  super- 
intendence; the  element  of  insurance  against  the  special  risks 
of  thje  business  not  being  protected  by  the  Fourteenth  Amend- 
ment, but  one  as  to  which  the  responsibility  is  upon  the  State. 
Mill's  Political  Economy,  Book  I,  Ch.  15,  $  1;  J.  L.  Laughlin's 
Elements. of  Political  Economy,  ed.  19Q2,  pp.  202,  206;  Mar- 
shall's Principles  of  Economy^  Book  VI,  Ch.  6,  §§  4,  5.  If 
complainant  is.  entitled  to  six  per  cent  upon  any  part  6f  its 
investment,  it  is  not  so  entitled  as  to  the  whole  of  the  invest- 
ment; for  companies  so  situated  could  borrow  in  ordinary  times 
at  considerably  lower  rate  to  the  extent  of  half  the  tangible 
property,  nor  is  there  evidence  justifying  the  return  at  any 
pJEurticuJar  rate  upon  the  franchise  item. 

The  bill  should  he  dismissed  because  the  experience  of  the 
other  companies  doing  business  in  the  same  territory,  as  well 
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88  of  this  oomplaiDant,  Bhould  have  been  shown.  If  one  o!  two 
companies  doing  busmesB  in  the  wme  territory  can  make  a 
reasonable  profit  at  the  statutory  rate,  then  that  rate  is  con- 
stitutional as  to  both  companies,  since  to  apply  it  to  that 
company  alone  would  violate  its  rights  under  the  Fourteenth 
Amendment.  See  GiU  Cade,  156  U.  S.  657;  Cotting  Case,  183 
U.  S.  114.  Applying  the  same  rate  to  the  com[)any  less  well 
equipped  would  not  violate  its  rights,  although  it  might  force 
leoonstruction,  temporarily  cutting  off  any  return.  Moeechen 
V.  Tenement  House  Department,  89  N.  Y.  App.  Div.  526,  538; 
179  N.  Y.  325, 330;  208  U.  S.  583. 

Assuming  that  an  injunction  were  proper  in  this  case,  it 
should  have  been  conditioned  upon  complainant's  reducing  its 
charge  for  gas  to  whatever  sum  would  be  deemed  constitu- 
tional. 1  Pomeroy's  Eq.  Jurispr.,  §$385-386,  389,  393;  De 
Walsh  V.  Braman,  160  Illinois,  415,  420;  see  also  Veazie  v. 
WiUiams,  8  How.  134,  161;  Wittard  v.  Tayloe,  8  Wall.  557, 
567;  Peopk's  Bank  v.  Marye,  191  U.  S.  272,  281,  285,  and  cas6s 
cited;  S.  C,  3  Dill.  19,  34;  Fanners'  Loan  &  Trust  Co.  v.  Denr 
ver  Co,,  126  Fed.  Rep.  46,  51;  Thomas  y.  Evans,  105  N.  Y.  601, 
615;  Fanning  v.  Dunham,  5  Johns.  Ch.  122,  142,  and  cases 
cited;  Stanly  v.  Gadsby,  10  Pet.  521 ;  Tiffany  v.  Boatman's  Inst., 
18  Wall.  375,  385;  Knoth  v.  ManhaOan  Railway  Cot,  109  App. 
Div.  802,  807,  affirmed  187  N.  Y.  243. 

Afr.  Alton  B.  Parker,  with  whom  Mr.  Francis  K.  Pendleton 
and  Afr.  William  P.  Burr  were  on  the  brief,  for  the  city  of 
New  York,  appellant  in  No.  397: 

The  court  below  erred  in  assigning  to  the  franchises  ac- 
quired by  the  appellee  under  the  conbolidation  agreement  a 
money  value  as  part  of  the  investment  on  which  it  is  entitled  to 
a  return.  It  was  solely  on  the  finding  by  the  court  of  a  value 
of  S12,000,000  for  these  franchises  that  the  court  decreed  the 
enactments  to  be  unconstitutional  in  respect  of  ihe  rates  fixed. 
Whatever  monetary  value  might,  for  any  purpose,  be  assigned 
to  these  franchises,  it  disappears  when  the  rate  of  chaige  for 
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servioe  is  so  reduced  as  to  yidd  no  more  than  a  fair  and  rear 
sonable  return  on  the  investment  in  the  means  employed  in 
rendering  the  servioe;  the  court  having  found  $47,831,435 
as  the  value  of  the  tangible  assets  employed  by  the  appellee, 
flcnd  six  per  cent  to  be  a  reasonable  return,  and  that  tlie  re- 
turn the  appellee  would  probably  realise  at  the  reduced  rate 
would  be  $3,024,592.45,  which  is  more  than  six  per  cent  on 
the  valuation  so  found—the  court  erred  in  adding  to  that  valu- 
ation S12,000,000  for  franchises,  thus  increasing  the  invest^ 
ment  to  156,831,435,  on  which  the  probaUe  return  would  be 
less  than  six  per  cent,  though  the  return  would  even  then  be- 
reasonable. 

The  court  below  erred  in  assigning  to  the  tangible  assets  any 
value  in  excess  of  their  original  cost  to  the  constituent  corpo- 
rations of  the  appellee  and  the  cost  of  any  additions  thereto 
since  1884,  the  time  of  consolidation.  The  entire  cost  (^  the 
real  estate  employed  in  its  business  by  the  appellee  was  only 
$4,118,267.38  as  against  $11,985,435  allowed  by  the  decree, 
being  a  difference  of  $7,867,167.62,  which,  being  deducted 
from  the  total  valuation  of  $47,831,435,  would  reduce  that 
total  to  $39,964,268.38,  on  which  the  return  of  $3,024,592.45 
would  be  more  than  seven  per  cent.  Further,  if  the  valuar 
tion  for  franchises  be  excluded,  whether  we  take  original  cost 
to  constituent  corporations,  or  appraised  valuation  by  the 
constituent  corporations  in  1884  for  the  purposes  of  consoli- 
dation and'^adcUtions  thereto  since  then,  or  even  present  val- 
ues as  found  by  the  master  and  approved  by  the  court,  the 
result  is  the  sanle;  the  net  return  of  $3,024,592.45  exceeds 
six  per  centum;  when  the  item  franchises,  valued- by  the  cor- 
porations in  1884  at  $7,781,000,  and  not  separatdy.  valued 
by  the  master,  but  increased  by  the  court,  throu^  a  proc- 
ess of  reasoning,  to  $12,000,000  is  added  that  even  then 
the  return  is  over  five  per  centum.  And  further,  $5^555,761.63 
has  be^  unwarrantably  added  for  reproductive  cost  of  mains 
and  services  and  deducting  this  sum  and  the  excessive  allow- 
ance for  raal  estate  from  the  total  found  by  the  court,  the 
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return  to  the  appellee  on  its  investment  would  be  more  than 
eight  per  cent. 

The  return  of  ox  per  cent  adopted  by  the  court,  is  more 
than  a  fair  return  to  the  appellee,  that  is  more  than  is  usually 
obtained  or  expected  from  equally  safe  investments. 

The  finding  of  the  court  as  to  the  impossibility  of  the  ap- 
pellee fulfilling  the  requirement  as  to  pressure  in  its  mains  is 
predicated  of  the  erroneous  valuations  of  the  property  of  the 
appellee,  and  these  being  corrected  the  appellee  would  be  able 
to  make  the  requisite  changes  and  still  have  a  fair  return;  and 
ihe  requirement  is  separable  from  the  other  provisions. 

The  legislation  complained  of  is  not  unjustly  discriminatory; 
tiie  discrimination  is  just  and  reasonable,  the  city  standing  in 
the  relation  of  a  wholesale  consumer  or  buyer;  the  cost  of  sup- 
plying the  city  is  greatly  less  than  the  cost  of  supplying  other 
consumers;  and  the  difference  of  five  cents  per  thousand  feet 
in  favor  of  the  city  when  spread  over  the  entire  sales  of  the 
appellee  results  in  a  difference  of  only  fifteen  one-hundreths  of 
a  cent  per  thousand  feet  in  favor  of  the  city. 

The  appellee  has  an  adequate  defense  at  law  against  pro- 
ceedings to  enforce  performance  of  any  of  the  provisions  of  the 
statute,  if  they  are  not  enforcible,  and,  by  injunction,  against 
the  separable  provisions  for  penalties. 

Mr,  WiUiam  S.  Jackson,  Attorney  General  of  the  State  of 
New  York,  for  appellant  in  No.  398 : 

The  evidence  fails  to  show  that  it  was  impossible  for  the 
legislature  fair-mindedly  to  come  to  the  results  reached. 

The  legislative  acts  were  based  upon  evidence  presented  by 
complainant. 

The  legislative  acts  were  invalidated  by  improper  methods 
of  valuation,  involvng  property  not  entitled  to  a  return,  gross 
over-valuations  and  duplications.  For  purposes  of  rate  regu- 
lation, neither  franchise  nor  good-will  can  be  valued  sepa- 
rately from  tangible  property.  The  valuation  of  franchises 
and  good-will  would  nullify  the  State's  power  to  reduce  rates 
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once  estpablished.  But  that  power  has  been  upheld  by  this 
court  in  Siatddaus  County  v.  San  Joaquin  C.  A  I.  Co.,  192 
U.S.  213,214. 

The  owner  is  entitled  to  a  return  only  upon  the  fair  value 
of  the  property  necessary  for  the  particular  use.  Covington 
it  LexingUm  Co.  v.  Sandford,  164  U.  S.  578.  For  there  may 
''have  been  extravagant  and  needless  expenditure  of  money'/ 
in  construetioii;  it  may  have  been  invested  in  a  plant  "unwisely 
buiH."  Reagan  v.  Farmers*  Loan  A  Trust  Co./154  U.  S.  362; 
''it  may  have  been  invested  in  property  that  cost  more  than  it 
should  have  cost.''  San  Diego  L.  dt  T.  Co.  v.  National  City, 
174  U.  S.  739.  "Great  mistakes  of  construction,  even  though 
honest,  may  have  been  made,  which  unnecessarily  enhance  the 
cost;  more  property  may  have  been  acquired  than  necessary 
and  needful  for  the  purpose  intended."  Skandaus  County  v. 
San  Joaqtdn  C.  dt  /.  Co.,  192  U.  S.  201 ;  and  "reckless  and  un- 
necessary expenditures,  not  legitimately  incurred  in  the  ao- 
quisitioii,  construction  or  preservation  of  so  much  of  the  plant 
as  is  nec^Hsary'for  the  purpose,  may  have  been  made."  San 
Diego  City  Co.  v.  CUy  cf  San  Diego,  62  Am.  6t.  Rep.  273.  The 
question  of  reasonableness  of  a  rate  involves  the  element  of 
reasonableness  l^th  as  regards  the  company  and  as  regards 
the  public.  Chicago  &c.  R.  R.  v.  Minnesota,  134  U.  S.  450; 
Turnpike  Co.  v.  Sandford,  164  U.  S.  578. 

The  rate  fixed  must  be. just  to  the  public  as  well  as  to  the 
public  service  corporation^  San  Diego  Land  Co.  v.  National 
City,  174  U.  S.  757;  San  Diego  Land  A  Town  Co.  v.  Jasper,  189 
U.  S.  442;  Turnpike  Co.  v.  Sandford,  164  U.  S.  578;  Smyth  v. 
ili?ie9,169U.3.546. 

The  State  has  the  right  to  secure  to  the  public  the  benefits 
of  the  advancement  in  the  particular  science  affected  by  the 
law,  and  its  power  so  to  do  is  not  to  be  restricted  by  the  em- 
ploym0]Qt  of  obsolete  apparatus  or  the  use  of  methods  which 
that  particular  science  has  long  since  discarded.  Oill  Case,  156 
U.a657. 

Hie  80-cent  rate  wiU  be  held  to  yield  compkunant  a  fair 
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return  unless  it  is  plainly  and  palpably  confiscatory.  Chicago 
Ac.  V.  Wellman,  143  U.  S.  339,  444;  Reagan  v.  Farmers'  Loan 
&  Trust  Co.,  154  U.  8.  362,  391;  Smyth  v.  Ames,  169  U.  S. 
466,  529;  Henderson  Bridge  Co.  y.  Henderson  City,  173  U.  8. 
592,  614,  615;  San  Diego  Land  Co.  v.  National  CUy,  174 
U.  S.  739,  754;  San  Diego  Land  Co.  v.  Jaeper,  189  U.  8.  439; 
Boil  V.  RnHand  R.  R.  Co.,  93  Fed.  Rep.  19;  PakJka  Water- 
wrks  V.  PakJka,  iZl  Fed.  Rep.  161. 

The  Tnaximum  rate  fixed  by  chapter  125  of  the  Laws  of  1906, 
will  permit  complainant  to  earn  a  fair  return  upon  the  prop- 
erty employed  by  it  in  its  gas  business. 

A  statute  which  permits  a  public  service  corporation  to  earn 
a  return  of  five  and  five-tenths  (5.5)  per  cent  per  annum  upon 
mvestment  in  constantly  appreciating  realty,  in  plant  and 
property  in  the  streets  protected  against  depreciation,  and 
upon  intangible  property,  which  is  constantly  appreciating  in 
value,  does  not  constitute  confiscation  of  that  property. 

The  provisions  as  to  candle  power,  pressure  and  penalties  do 
not  invalidate  the  acts  and  they  are  separable.  Reagan  v. 
Farmers'  Loan  ik  Trust  Co.,  154  U.  8.  362,  394-396;  Consol- 
idated Gas  Co.  V.  Mayer,  146  Fed.  Rep.  155. 

The  eleven-cent  allowance  by  the  court  was  excessive. 

We  submit  that  all  this  allowance  in  excess  of  7.70  cents  for 
current  repairs  and  replacements  is  excessive.  The  7.70-cent 
charge  keeps  the  plant  at  all  times  presently  efiScient.  The 
average  for  twenty  years  has  been  10.89  cents,  and  the  develop- 
ment of  the  capacity  under  that  average  shows  that  it  was 
much  more  thssx  necessary  for  the  purpose  now  pretended. 
Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  199  U.  8. 600. 

Mr.  James  M.  Beck,  Mr.  John  A.  Garver  and  Mr.  Charles  F. 
MatJthewson  for  appellee: 

Mr.  Beck:  Li  the  statutes  here  in  question  the  provisions  as 
to  pressure  are  unconstitutional,  and  invalidate  both  statutes. 
The  undisputed  and  indisputable  conclusions  from  the  testi- 
mony upon  this  point  are: 
VOL.  ccxii— 3 
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Assuming  that  compliance  with  the  pressure  provisions  was 
at  all  practicable^  it  would  involve  the  expenditure  of  at  least 
$4,000,000,  a  substantial  increase  in  operating  charges  and  a 
reconstruction  of  the  company's  distributing  sjrstem  through- 
out the  city;  such  compliance  was  physically  impossible  before 
the  act  became  operative  and  the  penalties  for  non-compliance 
accrued;  nor  could  such  increased  fixed  charges  and  operating 
expenses  be  incurred  under  the  eighty-cent  gas  rate,  and  leave 
a  fair  return. 

The  penalties  for  failure  to  comply  would  aggr^ate  at  $5,000 
per  day,  $1,800,000  per  year  under  complainant's  distributing 
system  as  now  existing  and  in  operation. 

The  subjects  of  price,  quality  and  pressure  are  so  interwoven 
in  these  statutes  that  the  requirements  as  to  pressure  cannot  be 
severed  from  the  other  provisions  so  that  the  court  can  reason- 
ably believe  that  the  legislature  would  have  enacted  the  pro- 
visions as  to  price  and  candle  power  with  the  provision  as  to 
pressure  eliminated,  and  this  being  so,  the  whole  scheme  of 
legislation  is  invalidated.  The  legislative  history  of  the  stat- 
utes plainly  shows  tlie  interdependence  of  the  provisions. 

ThiB  qpurt  is  under  no  obligation  to  determine  for  the  legis- 
lature which  of  two  impossible  alternatives  is  to  be  eliminated. 
Nan  constat  that  the  legislature  may  not  prefer  to  retain  the 
old  maximum  price  of  $1  to  enable  the  complainant  to  recon- 
struct its  plant;  non  constat  that  it  may  not  prefer  to  repeal  the 
provisions  as  to  pressure  in  order  that  the  price  of  gas  may  be 
reduced. 

The  cases  cited  by  counsel  for  appellants  upon  the  question 
of  severability  do  not  sustain  their  contentions.  Pollock  v. 
Loan  Co,,  158  U.  S.  601;  Employer's  Liability  Cases,  207  U.  S. 
463,  501;  Field  v.  Clark,  143  U.  S.  649;  McPherson  v.  Blacker, 
146  U.  S.  1;  Baldwin  v.  Franks,  120  U.  S.  685;  Huntington  v. 
Worthing,  120  U.  S:  97;  AUen  v.  Lovisiana,  103  U.  S.  80,  dis- 
cussed.and  distinguished. 

The  severability  of  different  portions  pf  a  statute  is  a  ques- 
tion of  construction,  and  in  this  case  a  New  York  statute 
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should  be  construed  by  New  York  deeisioiis  under  which  the 
pressure  provision  is  not  severable  from  the  body  of  the  stat- 
ute. See  PeopU  v.  Parter,  90  N.  Y.  68;  Trustees  Saratoga 
Springs  v.  Gas  Co.,  191  N.  Y.  123. 

The  provisions  of  said  acts  as  to  penalties  are  unconstitu- 
tional on  their  face  and  invalidate  both  statutes.  Such  pen- 
alties operate  as  a  denial  of  the  equal  im>tection  of  the  laws. 
CotHng  v.  Stockyards  Co.,  183  U.  S.  79;  Ex  parte  Young,  209 
U.  S.  123;  Chicago  Ry.  Co.  v.  Minnesota,  134  U.  S.  418. 

Both  statutes  are  unduly  discriminatory,  and  therefore  un- 
constitutional upon  their  face. 

This  corporation  has,  as  every  one  has,  the  liberty  of  contract 
guaranteed  by  the  Fourteenth  Amendment.  Lochaaer  v.  New 
York,  198  U.  S.  53;  AUgtyer  v.  Louisiana,  165  U.  S.  589.  The 
State,  therefore,  has  no  general  and  unlimited  right  to  interfere 
between  the  producer  and  the  consumer  as  to  the  price  upon 
which  they  would  otherwise  mutually  agree,  and  while,  as  to 
public  utility  corporations  the  supervisory  power  of  the  State, 
subject  to  the  guarantees  of  the  Constitution,  has  been  recog- 
nized since  Mvnn  v.  Illinois,  yet  the  State,  when  it  seeks  to 
interfere  with  the  rights  of  property  and  the  liberty  of  the  citi- 
sen  to  Qpntract  for  the  sale  of  the  products  of  his  labor,  only 
has  power  to  prevent  extortion  by  maximmn  chaiges  of  general 
and  uniform  application. 

Under  the  poUce  power  to  r^ulate  rates,  the  State  b  with- 
out power  to  direct  a  public  utility  corporation  to  sell  to  one 
customer  at  a  less  price  than  to  another.  Its  power  to  step 
between  the  public  service  corporation  and  its  customers  is 
exhausted  when  it  fixes  a  general  afid  uniform  maximum  price 
for  the  public  service.  Lake  Shore  R.  R.  Co.  v.  Smith,  173  U.  S. 
684.  See  alsp  TFifecm  V.  t/nitedTrocftEon  Co.,  72  App.Div.  233;^ 
Beardsley  v.  Railroad  Co.,  162  N.  Y.  230. 

The  rate  fixing,  power  is  one  of  prohibition.  In  strictness,  it 
does  not  fix  rates,  but  simply  provides  that  any  sum  beyond 
a  given  maximum  is  unreasonable.  In  so.  doing,  it  in  effect 
declares  that  the  maximum  is  a  reasonable  price.    Brooklyn 
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Union  Gas  Co.  v.  New  York,  188  N.  Y.  334;  Lake  Shore  Ry.  Co. 
V.  Smiih,  173  U.  S.  684,  605. 

When,  therefore,  the  State  provides  that  as  to  all  other  con- 
sumers, 80  cents  per  thousand  feet  is  a  reasonable  charge,  and 
provides  that,  as  to  one  consumer,  no  greater  charge  than  75 
cents  shall  be  made,  it  in  effect  declares  that  to  the  favored 
consumer  gas  must  be  sold  at  less  than  a  reasonable  rate. 
This  the  State  cannot  do. 

The  finding  of  the  Circuit  Court  that  the  rates  prescribed 
would  yield  the  complainant  less  than  a  just  and  reasonable 
rate  of  return  is  a  finding  of  fact  and  not  a  conclusion  of  law, 
and  this  court  should  therefore  give  to  such  finding  the  con- 
trolling weight  of  a  special  verdict  of  a  jury  and  not  reverse 
such  finding  except  for  clear  and  indubitable  error.  Turnpike 
Co.y.  Kentucky,  164  U.  S.  578;  C,  M.db  St.  P.  R.  R.  Co.  v. 
Tompldne,  176  U.  S.  167;  Daw  v.  Schwartz,  155  U.  S.  631,  636; 
1  Foster's  Fed.  Prac.,  §  315,  p.  690;  Green  v.  Bishop,  1  Cliff. 
186,  194;  Mason  v.  CroAy,  3  Woodb.  &  Minn.  258,  269;  Don- 
nea  V.  Columbia  Ins.  Co.,  2  Sunm.  366,  371 ;  Welling  v.  La  Bau, 
34  Fed.  Rep.  40;  Mdine  Plow  Co.  v.  Carson,  72  Fed.  Rep.  387, 
388;  Fiidity  Ac.  Co.  v.  SU  Matthew's  Savings  Bank,  104  Fed. 
Rep.  858,  860;  Paddock  v.  Commercial  Ins.  Co.,  104  Massachu- 
setts, 521,  531;  Richards  v.  Todd,  127  Massachusetts,  167, 172; 
Penna.  R.  R.  Co.  v.  PhUaddphia  County,  220  Pa.  St.  100. 

The  Fourteenth  Amendment  invalidates  a  rate  if  it  yield 
less  than  just  remuneration,  even  thou^  it  yield  some  return. 
CotHngy.  Stockyards  Co.,  183  IT.  S.  91;  Railroad  Commission 
Cases,  116  U.  S.  307;  Monongahela  Navigation  Co.  v.  Uni- 
ted States,  148  U.  S.  312,  326;  Munn  v.  lUinms  (dissentmg 
opinion  of  Field,  J.),  94  U.  S.  141 ;  Chicago  R.  R.  Co.  v.  Minn^ 
sola,  134  U.  S.  418,  458;  Reagan  v.  Farmers*  Loan  A  Trust  Co., 
154  U.  S.  362,  397;  Smy(h  v.  Ames,  169  U.  S.  466;  San  Diego 
Land  Co.  v.  National  City,  174  U.  S.  739;  Minneapolis  R.  R. 
Co.  V.  Minnesota,  186  U.  S.  257;  Atlantic  Coast  Line  R.  R.  Co. 
V.  N.  C.  Corp.  Com.,  206  U.  S.  1. 

A  composite  statement  of  this  court,  therefore,  is  that  legist- 
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lative  rates,  to  be  constitutional,  must  yield  a  "compensation^ 
that  i9  "full,"  "fair,"  "just,"  "reasonable"  and  "adequate" 
and  one  that  is  not  less  than  the  "market  value"  of  such  use. 

The  rule  that  the  fair  return  must  not  be  less  than  the  legal 
rate  of  interest  is  justified  on  reason  and  authority.  Brvnstmck 
Water  District  v.  Maine  Water  Co.,  Beale  and  Wyman  on  R. 
R.  Rate  Regulation,  §  401;  Brymer  v.  Water  Co.,  179  Pa.  St. 
251;  Pennsylvania  R.  R.  Co.  v.  PkHaddjMa  County,  220  Pa. 
St.  100,  115;  Chicago  Union  Traction  Co.  v.  State,  114  Fed.^ 
Rep.  557,  561;  LotdsviUe  Ry.  Co.  v.  Braum,  123  Fed.  Rep.  946; 
Central  R.  R.  ofOa.  v.  Alabama,  161  Fed.  Rep.  925;  Milvxtykee 
Ry.  A  Light  Co.  v.  MUvxLvkee,  87  Fed.  Rep.  577;  Southern 
Pacific  R.  R.  Co.  v.  Commonwealth,  78  Fed.  Rep.  236;  Spring 
Valley  Water  Works  v.  San  Francisco,  124  Fed.  Rep.  698; 
Bridge  Co.  v.  Canada  Southern  Ry.,  7  Ont.  App.  226. 

The  basis  of  calculation  should  be  the  present  value  of  the 
property  and  not  its  original  cost.  San  Diego  Land  Co.  v. 
National  City,  174  U.  S.  739,  757;  Coiting  v.  Stockyards  Co.,  183 
U.  S.  79,  91 ;  Smyth  v.  Ames,  169  U.  S.  547;  Son  Diego  Land  Co. 
V.  JlLsper,  189  IT.  S.  439,  442;  Stanislaus  County  v.  Irrigation 
Co.,  192  U.  S.  201,  215;  Cotting  v.  Kansas  City  Stockyards  Co., 
82  Fed.  Rep.  850,  854. 

Mr.  Garver:  Special  franchises  must  be  included  amonig  the 
assets  upon  which  the  company  is  entitled  to  a  return.  The 
special  franchises  which  are  involved  in  the  case  at  bar  are  the 
identical  franchises  which  were  under  consideration  by. this 
court  in  the  Special  Franchise  Tax  Cases.  Metropolitan  Street 
Ry.  Co.  y.Neu)  York,  199  U.  S.  1,  affirming  174  N.  Y.  417; 
Consolidated  Gas  Co.  v.  New  York,  199  U.  S.  53, 

The  law  of  New  York  controls  as  to  nature  of  special  fran- 
chises. Ohio  Oa  Co:  V.  Indiana,  177  U.  S.  190,  205,  207; 
Muhlker  v.  Harlem  R.  R.  Co.,  197  U.  S.  544;  VickAurg  v.  Vicke- 
burg  Water  Works  Cot,  206  U.  S.496,  509. 

Li*New  York,  special  franchises  are  property  in  the  fullest 
sense.  SvtA  Ave.  R.  Co.  v.  Kerr,  72  N.  Y.  330;  People  v.  O'Brien, 


Digitized  by 


Google 


38  OCTOBER  TERM,  1908. 

Axgumnt  for  Appellee.  212  U.  & 

111  N.  Y.  1,  40;  Suburban  Rapid  Tranmi  Co.  v.  New  York,  128 
N.  Y.  510,  520;  People  ex  rd.  Woodhaven  Gas  Co.  v.  Deehan, 
163  N.  Y.  528,  532;  Parker  v.  Elmira,  C.  &  N.  R.  Co.,  165  N.  Y. 
274;  People  v.  Tax  CommUeioners,  174  N.  Y.  417,  437;  Matter 
of  White  Plains  Commiesionera,  176  N.  Y.  239;  Matter  of  L&ng 
Acre  El  L.  <t  P.  Co.,  188  N.  Y.  361;  Hatfield  v.  Straus,  189 
N.  Y.  208,  219;  Coney  Island  &c.  R.  Co.  v.  Kennedy,  15  App. 
Diy.  588,  592;  Rochester  &c.  Turnpike  Road  Co.  v.  Jod,  41 
App.  Div.  43, 45;  Wakefield  v.  VUlage  of  Theresa,  125  App.  Div. 
38. 

A  corporation  cannot  be  deprived  of  its  special  franchises, 
except  under  the  power  of  eminent  domain  and  upon  payment 
of  their  full  value.  Sixth  Ave.  R.  Co.  v.  Kerr,  72  N.  Y.  330; 
Matter  of  White  Plains  Commissioners,  176  N.  Y.  239;  Coney 
Island  Ac,  R.  Co.  v.  Kenvedy,  15  App.  Div.  588,  592;  Spring 
VaUey  Water  Works  v.  San  Francisco,  124  Fed.  Rep.  574; 
Monongahela  Nao.  Co.  v.  United  States,  148  U.  S.  312. 

While'  the  point  has  not  been  directly  passed  upon  by  this 
court,  yet,  wherever  it  has  been  referred  to  in  the  general  dis- 
cussion of  the  subject  of  rate  regulation,  it  has  been  stated  or 
assumed  that,  in  fixing  a  rate,  the  value  of  the  special  fran- 
chises must  be  included  in  valuing  the  property  of  a  public 
service  corporation.  Smyth  v.  Ames,  169  U.  S.  466;  Reagan  v. 
Farmers'  L.  &  T.  Co.,  154  U.  S.  362;  Chicago  Ac.  Ry.  Co.  v. 
Tompkins^  176  U.  S.  167;  Detroit  v.  Detroit  Citizens'  St.  Ry.  Co., 
184  U.  S.  368. 

In  addition  to  the  fact  that  these  franchises  are  regarded  as 
"property  in  the  highest  sense,"  in  New  York  there  are  some 
special  consideratiqos  which  would  miike  it  peculiarly  flagrant 
for  the  legislature  of  that  State  to  disregard  them,  in  estab- 
lishing a  maximum  rate  for  a  public  service  corporation,  and 
particularly  for  the  appellee.  People  v.  O'Brien,  111  N.  Y.  1, 
40. 

In  New  York^  special  franchises  are  assessed  for  the  purposes 
of  taxation,  under  a  special  statute  passed  for  that  purpose. 
Laws  1899,  Ch.  412;  People  v.  Tax  Commissioners,  174  N.  Y* 
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417,  437.  The  right  to  capitalise  special  franchises  has  been 
recognised  by  the  law  of  New  York.  Laws  1907,  Ch.  429, 
§§55,  69.  The  capitalization  of  special  franchises  was  ex« 
pressly  sanctioned  in  1884.    Laws  1884,  Ch.  367. 

An  unconditional  grant  by  a  State  constitutes  a  contract, 
which  is  entitled  to  protection  under  the  Constitution  just  as 
fully  as  a  grant  made  by  an  individual.  Fletcher  v.  Peckj  6 
Cranch,  87;  Sinking  Fund  Cases,  99  U.  S.  700,  719;  New  Orleans 
Water  Works  Co.  v.  Rivers,  116  U.  S.  674, 681 ;  People  v.  O'Brien, 
111  N.Y.I. 

Good  will  should  have  been  Included  among  the  assets  upon 
the  value  of  which  the  company  was  entitled  to  a  return. 
Good  vnll  is  a  valuable  property  right,  growing  out  of  the  suc- 
cessful establishment  of  a  business,  over  and  above  the  actual 
capital  invested  and  employed  in  the  business.  Franchises  Tax 
Cases,  174  N.  Y.  417,  424;  Gve  v.  Tidewater  Canal  Co.,  24  How. 
261;  State  R.  R.  Tax  Cases,  92  U.  S.  675,  606;  Slater  v.  Slater, 
175  N.  Y.  143;  Matter  of  White  Plains  Commissioners,  176  N.  Y. 
239;  Peoj^  v.  Roberts,  154  N.  Y.  101;  Cleveland  &c.  Ry.  Co.  v. 
Badcus,  154  U.  S.  439;  Express  Company  Cases,  l6&  U.  S.  171, 
185;  Western  Union  Tel.  Co.  v.  Gottlieb,  190  U.  S.  412;  Fargo  v. 
Har^,  193  U.  S,  490;  San  Francisco  Bank  v.  Dodge,  197  U.  S.  70. 

Mr.  Matthewson  dealt  exclusively  with  the  facts  in  the  cases. 

By  leave  of  court,  Mr.  W.  Bourke  Cockran,  representing  cer- 
tain interested  parties,  and  Mr.  Nathan  Matthews,  representing 
the  complainant  in  the  case  of  Haverhill  Gas  Light  Company  v. 
Barker,  'pending  in  U,  S.  Circuit  Court  for  the  District  of  Massa- 
chusetts, filed  briefs  herein,  as  amid  curia. 

Mr.  Justice  Peckham,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  .court. 

At  the  outset  it  seems  to  us  proper  to  notice  the  views  re- 
garding the  action  of  the  court  below,  which  have  been  stated* 
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by  counsel  for  the  appellants,  the  Public  Service  Commission,  in 
their  brief  in  this  court.  They  assume  to  criticise  that  court 
for  taking  jurisdiction  of  this  case,  as  precipitate,  as  if  it  were 
a  question  of  discretion  or  comity,  whether  or  not  that  court 
should  have  heard  the  case.  On  the  contrary,  there  was  no 
discretion  or  comity  about  it.  When  a  Federal  court  is  prop- 
erly appealed  to  in  a  case  over  which  it  has  by  law  jurisdiction, 
it  is  its  duty  to  take  such  jurisdiction  {Cohens  v.  Virginia,  6 
Wheat.  264,  404),  and  in  taking  it  that  court  cannot  be  truth- 
fully spoken  of  as  precipitate  in  its  conduct.  That  the  case  may 
be  one  of  local  interest  only  is  entirely  immaterial,  so  long  as 
the  parties  are  citizens  of  different  States  or  a  question  is  in- 
volved which  by  law  brings  the  case  within  the  jurisdicticMi  of 
a  Federal  court.  The  right  of  a  party  plaintiff  to  choose  a  Fed- 
eral court  where  there  is  a  choice  cannot  be  properly  denied. 
In  re  Metropolitan  Railway  Receivership,  208  U.  S.  90-110; 
Prentia  v.  AUantic  Coast  Line  et  al.,  211  U.  S.  210.  In  the  latter 
case  it  was  said  that  a  plaintiff  could  not  be  forbidden  to  try 
the  facts  upon  which  his  right  to  relief  is  based  before  a  court 
of  his  own  choice,  if  otherwise  competent.  It  is  true  an  appli- 
cation for  an  injunction  was  denied-  in  that  case  because  the 
plaintiff  should  in  our  opinion  have  taken  the  appeal  allowed 
him  by  the  law  of  Virginia  while  the  rate  of  fare  in  litigation  was 
still  at  the  l^islative  stage,  so  as  to  make  it  absolutely  certain 
that  the  officials  of  the  State  would  try  to  establish  jEmd  enforce 
ah  unconstitutional  rule. 

The  case  before  us  is  not  like  that.  It  involves  the  constitu- 
tionality, with  reference  to  the  Federal  Constitution,  of  two 
acts  of  the  l^islature  of  New  York,  and  it  is  one  over  which  the 
Circuit  Court  undoubtedly  had  jurisdiction  imder  the  act  of 
Congress,  and  its  action  in  taking  and  hearing  the  case  cannot 
be  the  subject  of  proper  criticism. 

An  examination  of  the  record  herein,  with  reference  to  the 
questions  involved  in  the  merits,  shows  that  the  act  imder 
which  the  Gas  Commission  was  appointed  was  subsequently  to 
the  commencement  and  trial  of  this  suit,  declared,  on  grounds 
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not  here  material,  to  be  unconstitutional  by  the  Court  of  Ap- 
peals of  New  York.  191  N.  Y.  123,  February  18,  1908.  Tbe 
order  made  by  the  commission  must  theief ore  be  regarded  as 
invalid.  It  is  not  important  in  this  case,  because  the  act  of 
the  l^islature  of  1906,  makes  the  same  provisi<Hi  as  to  the  price 
of  gas  to  consumers  other  than  the  city  that  the  order  does. 
We  have  as  remaining  to  be  considered  the  above-mentioned 
two  acts  of  the  legislature. 

The  questicm  arising  is  as  to  the  validity  of  the  acts  limiting 
the  rates  for  gas  to  the  prices  therein  stated.  The  rtile  by  which 
to  determine  the  question  is  pretty  well  established  in  this 
court.  The  rates  must  be  plahdy  unreasonable  to  the  extent 
that  their  enforcement  would  be  equivalent  to  the  takiQg  of 
property  for  public  use  without  such  compensation  as  under  the 
circumstances  is  just  both  to  the  owner  and  the  public.  There 
must  be  a  fair  return  upon  the  reasonable  value  of  the  prop- 
erty at  the  time  it  is  being  used  for  the  public.  San  Diego  Land 
&  Town  Company  v.  National  City,  174  U.  S.  739,  767;  Same 
V.  Jasper,  189  U.  8. 439,  442. 

Many  of  the  cases  are  cited  in  KnMviUe  v.  Water  Co.,  just  de- 
cided, ante,  p.  1 .  The  case  must  be  a  clear  one  before  the  courts 
ought  to  be  asked  to  interfere  with  state  legislation  upon  the 
subject  of  rates,  especially  before  there  has  been  any  actual  ex- 
perience of  the  practical  result  of  such  rates.  In  this  case  the 
rates  have  not  been  enforced  as  yet,  because  the  bill  herein  was 
filed  and  an  injunction  obtained  restraining  their  enforcement 
before  they  came  into  actual  operation. 

In  order  to  determine  the  rate  of  return  upon  the  reasonable 
value  of  the  property  at  the  time  it  is  being  used  for  the  public, 
it,  of  course,  becomes  necessary  to  ascertain  what  that  value  is. 
A  very  great  amount  of  evidence  was  taken  before  the  master 
upon  that  subject,  which  is  included  in  five  large  volumes  of 
the  record.  Valuations  by  expert  witnesses  were  given  as  to 
the  value  of  the  real  estate  owned  by  the  complainant,  and  as 
to  the  value  of  the  mains,  service  pipes,  plants,  meters  and 
miscellaneous  personal  property. 
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The  value  of  real  estate  and  plant  is  to  a  considerable  ext^it 
matter  of  opinion,  and  the  same  may  be  said  of  personal  estate 
when  not  based  upon  the  actual  cost  of  material  and  construe^ 
tion.  Deterioration  of  the  value  of  the  plant,  mains,  and  pipes 
is  also  to  some  extent  based  upon  opinion.  All  these  matters 
make  questions  of  value  somewhat  uncertain;  while  added  to 
this  is  an  alleged  prospective  loss  of  income  from  a  reduced 
rate,  a  matter  also  of  much  uncertainty,  depending  upon  the 
extent  of  the  reduction  and  the  probable  increased  consump- 
tion, and  we  have  a  problem  as  to  the  character  of  a  rate  which 
is  difficult  to  answer  without  a  practical  test  from  actual  op- 
eration of  the  rate.  Of  course,  there  may  be  cases  where  the 
rate  is  so  low,  upon  any  reasonable  basis  of  valuation,  that 
there  can  be  no  just  doubt  as  to  its  confiscatory  nature,  and  in 
that  event  there  should  be  no  hesitation  in  so  deciding  and  in 
enjoining  its  enforcement  without  waiting  for  the  damage 
which  must  inevitably  accompany  the  operation  of  the  busi- 
ness under  the  objectionable  rate.  But  where  the  rate  com- 
plained of  shows  in  any  event  a  very  narrow  line  of  division 
between  possible  confiscation  and  proper  regulation,  as  based 
upon  the  value  of  the  property  found  by  the  court  below,  and 
the  division  depends  upon  opinions  as  to  value,  which  differ 
considerably  among  the  witnesses,  and  also  upon  the  results  in 
the  future  of  operating  under  the  rate  objected  to,  so  that  the 
material  fact  of  value  is  left  in  much  doubt,  a  court  of  equity 
ought  not  to  interfere  by  injunction  before  a  fair  trial  has  been 
made  of  continuing  the  business  under  that  rate,  and  thus 
eliminating,  as  far  as  is  possible,  the  doubt  arising  from  opin- 
ions as  opposed  to  facts. 

A  short  history  of  the  complainant,  as  tp  its  incorporation 
and  its  capital,  and  the  method  by  which  the  value  of  its  f  rah-  . 
chises  was  arrived  at,  will  render  the  further  examination  of 
the  case  more  intelligible. 

Prior  to  1884  there  were  seven  gaslight  companies  in  New 
York  City,  each  operated  under  separate  charters,  granted  at 
different  times  between  the  years  1823  and  1865  or  1871.  They 
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each  had  the  ri^t  to  use  the  streets  of  certain  portions  of  the 
oity  for  the  purpose  of  laying  their  mains  and  service  pipes  in 
order  to  furnish  gas  to  the  city  and  the  citizens.  Not  one  of 
the  companies  had  ever  been  called  upon  to  pay  a  penny  for 
such  right,  but  the  grant  to  each  was  in  that  aspect  a  gratuity. 
It  was  not,  at  the  time  of  granting  franchises  such  as  these,  the 
custom  to  pay  for  them. 

In  1884,  by  chapter  367  of  the  laws  of  that  year,  authority 
to  consolidate  manufacturing  corporations  was  granted  upon 
ccmditions  mentioned  in  the  act.  The  directors  of  the  corpo- 
rations proposing  to  consolidate  were  tp  make  an  agreement 
for  consolidation,  embracing,  among  other  things,  the  amount 
of  capital  and  the  number  of  shares  of  stock  into  which  it 
should  be  divided,  the  capital  not  to  be  in  amount  more  ''than 
the  fair  aggregate  value  of  the  property,  franchises  and  rights 
of  the  several  companies  to  be  consolidated.^'  The  agreement 
was  not  to  be  valid  until  submitted  to  the  stockholders  of  each 
of  the  companies  and  approved  by  two-thirds  of  each.  The 
constituent  companies,  which  were  afterwards  consolidated  un- 
der their  agreement,  and  pursuant  to  the  act  mentioned,  were 
six  in  number,  the  seventh,  the  Mutual  Company,  withdrawing. 
The  companies  agreed  upon  the  valuaticm  of  their  property, 
which  was  to  be  paid  for  in  the  stock  of  the  consolidated  com- 
pany, and  the  original  stock  held  by  the  stockholders  of  each 
company  was  surrendered  to  the  consolidated  company.  The 
value  of  the  franchises  of  all  the  companies  was  set  at  the 
figure  of  $7,781,000.  The  court  below  said  that  the  master  re- 
ported there  was  little  direct  evidence  before  him  as  to  the 
value  of  the  franchises,  to  which  the  court  added  that  if  the 
master,  by  direct  evidence,  meant  testimony  of  the  same  kind 
regarding  their  value  as  had  been  offered  regarding  every  item 
of  tangible  property,  there  was  none  ait  all. 

The  court  further  stated  ''that  it  does  not  appear  in  the  evi- 
dence how  the  valuation  of  the  franchises  was  measured,  or 
why  the  figures  selected  were  chosen,  but  that  it  was  true  that 
when  complainant  was  organized,  in  1884,  under  the  consolida- 
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tion  statute^  which  m  terms  permitted  it  to  acquire  the  prop- 
erty and  franchises  of  the  other  companies,  it  issued  stock  of 
the  par  value  of  $7,781,000,  representing  the  franchises  it  then 
acquired  and  nothing  else,  and  that  the  stock  was  held  by  pur^ 
chasers,  who,  I  am  compelled  to  think,  had  a  right  to  rely  upon 
legal  protection  for  legally  issued  stock/'  It  is  not,  of  course, 
contended  there  was  special  stock  issued  for  this  particular  item, 
but  it  was  included  in  the  total  sum  for  which  the  consolidated 
company  issued  its  stock  and  upon  its  receipt  the  stockholders 
in  the  various  companies  surrendered  their  stock  in  those  com- 
panies. The  result  was  that  the  amount  of  the  stock  issued  by 
the  consolidated  company  was  increased  by  $7,781,000,  rep- 
resenting a  value  of  franchises  which  was  agreed  upon  by  the 
stockholders  in  the  companies,  and  which  had  never  cost  any 
of  them  a  single  penny. 

It  cannot  be  disputed  that  franchises  of  this  nature  are  prop- 
erty and  cannot  be  taken  or  used  by  others  without  compensa- 
tion. Monongahela  Co.  v.  Uhited  States,  148  U.  S.  312;  People 
V.  O'Brien,  111  N.  Y.  1,  and  cases  cited.  The  important  ques- 
tion is  always  one  of  value.  Taking  their  value  in  this  case  as 
arrived  at  by  agreement  of  their  owners,  at  the  time  of  the  con- 
solidation, that  value  has  been  increased  by  the  finding  of  the 
court  below  to  the  sum  of  $12,000,000  at  the  time  of  the  com- 
mencement of  this  suit.  The  trial  court  said:  ''If,  however, 
complainant's  franchises  were  worth  $7,781,000  in  1884,  and 
its  tangible  property,  at  the  same  time,  was  appraised  (as  ap- 
pears in  evidence),  at  $30,000,000  j[in  round  figures),  4hen  since 
complainant's  business  (in  sales  volume)  has,  in  twenty-three 
years,  almost  quadrupled,  and  its  tangible  assets  grown  to 
$47,000,000,  it  appears  to  me  that  a  fair  method  of  fixing  value 
of  the  franchises  in  1905  is  to  assume  the  same  growth  in  value 
for  the  franchises  as  is  demonstrated  by  the  evidence  in  the 
case  of  tangible  property.  If,  therefore,  the  franchise  valuar 
tion  of  1884  was  proportioned  to  personalty  and  realty  of 
$30,000,000,  a  franchise  valuation  proportioned  to  $47,000,000 
in  1905  would  be  over  $12,000,000.   This,  I  think,  a  logical  re- 
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suit  from  the  assumption  I  am  compelled  to  start  with,  t.  €., 
that  franchises  have  a  separate  and  independent  value.  But 
there  is,  however,  no  method  of  valuing  franchises,  except  by 
a  consideration  of  earnings;  earnings  must  be  proportioned  to 
assets;  and  both  kinds  of  assets,  tangible  and  intangible,  must 
stand  upon  the  same  plane  of  valuation;  having,  therefore,  a 
measure  of  growth  of  tangible  assets  from  1884  to  1905,  the 
franchise  assets  must  be  assumed  to  have  grown  in  the  same 
proportion.  I  find  that  the  value  of  complainant's  franchises 
at  the  date  of  inquiry  was  not  less  than  $12,000,000,  making  a 
total  valuation  of  $59,000,000,  upon  which  the  probable  return 
is  $3,030,000,  or  very  considerably  less  than  6  per  cent."  The 
judge  stated  his  own  views  as  opposed  to  including  these  fran- 
chises in  the  property  upon  the  value  of  which  a  return  is  to 
be  calculated  in  fixing  the  amount  of  rates,  but  held  that  he 
was  bound  by  decided  cases  to  hold  against  his  personal  views. 

We  are  not  prepared  to  hold  with  the  court  below  as  to  the 
increased  value  which  it  attributes  to  the  franchises.  It  is  not 
only  too  much  a  matter  of  pure  speculation,  but  we  think  it  is 
also  opposed  to  the  principle  upon  which  such  valuation  should 
be  made.  This  corporation  is  one  of  that  class  which  is  subject 
to  regulation  by  the  legislature  in  the  matter  of  rates,  provided 
they  are  not  made  so  low  as  to  be  confiscatory.  The  franchises 
granted  the  various  companies  and  held  by  complainant  con- 
sisted in  the  right  to  open  the  streets  of  the  city  and  lay  down 
mains  and  use  them  to  supply  gas,  subject  to  the  legislative 
right  to  so  regulate  the  price  for  the  gas  as  to  permit  not  more 
than  a  fair  return  (regaid  being  had  to  the  risk  of  the  business) 
upon  the  reasonable  value  of  the  property  at  the  time  it  is 
being  used  for  the  public. 

The  evidence  shows  that  from  their  creation,  down  to  the 
consolidation' in  1884,  these  companies  had  been  free  from  leg- 
islative r^ulation  upon  the  amount  of  the  rates  to  be  charged 
for  gas.  They  had  been  most  prosperous  and  had  divided  very 
large  earnings  in  the  shape  of  dividends  to  their  stockholders, 
dividends  which  are  characterised  by  the  Senate  ooiomittee, 
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appointed  in  1885  to  investigate  the  facts  surrounding  the  con- 
solidation, as  enormous.  The  report  of  that  committee  shows 
that  several  of  the  companies  had  averaged,  from  their  crea- 
tion, dividends  over  sixteen  per  cent,  and  the  six  companies  in 
the  year  1884  paid  a  dividend  upon  capital  which  had  been 
increased  by  earnings,  as  in  the  case  of  the  Manhattan  and  the 
New  York,  of  eighteen  per  cent,  and,  had  it  been  upon  the 
money  actually  paid  in,  it  would  have  been  nearly  twenty- 
five  per  cent. 

The  committee  also  said  in  the  same  report  that  these  "  fran- 
chises were  in  force  November  10,  1884,  the  time  of  the  con- 
solidation, and  the  money  invested  in  them  was  earning  the 
same  enormous  dividends.  So  far  as  the  evidence  shows,  there 
was  nothing  in  the  condition  of  affairs  on  the  10th  of  Novem- 
ber to  indicate  that  these  franchises  would  not  be  as  valuable 
for  the  next  twenty  years  as  they  had  been  in  the  past.  There 
were  gas  companies  enough  in  the  city  with  a  capacity  capable 
of  supplying  the  demands  for  the  next  twenty  years.  A  law 
was  on  our  statute  books  that  virtually  prohibited  the  laying 
of  any  more  gas  pipes  in  the  streets.  The  gas  companies  had 
an  agreement  among  themselves,  fixing  the  price  of  gas  at  a 
figure  that  paid  these  dividends.  The  people  were  paying  this 
price,  as  they  had  in  the  past,  without  objection  or  protest. 
This  price  may  have  been  too  high,  and  the  dividends  were 
excessive,  but  they  were  not  illegal,  and  the  valuation  of  the 
franchises  computed  upon  these  dividends,  and  that  state  of 
facts  cannot  be  called  a  violation  of  a  law  that  expressly 
authorized.it  to  be  done,  unless  such  valuation  was  too 
high.- 

The  committee,  upon  these  facts,  were  of  opinion  that  the 
valuation  of  $7,781,000  for  the  franchises  was  not  more  than 
their  fair  aggregate  value. 

Assuming,  as  the  committee  did,  that  the  company  would 
be  permitted  to  change  the  same  prices  in  the  future  which  in 
the  past  had  resulted  in  these  "enormous"  or  "excessive"  divi- 
dends, it  need  not  be  matter  of  surprise  that  a  franchise  by 
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means  of  wfaieh  such  dividends  had  been  possible  was  not  re- 
garded as  overvalued  at  the  sum  stated  in  1884. 

We  think  that  under  the  above  facts  the  courts  ought  to  ac- 
cept the  valuation  of  the  franchises  fixed  and  agreed  upon  un- 
der the  act  of  1884  as  conclusive  at  that  time.  The  valuation 
was  provided  for  in  the  act,  which  was  followed  by  the  com- 
panies, and  the  agreement  regarding  it  has  been  always  recog- 
nised as  valid,  and  the  stock  has  been  largely  dealt  in  for  more 
than  twenty  years  past  on  the  basis  of  the  validity  of  the  val- 
uation and  of  the  stock  issued  by  the  company. 

But  although  the  State  ought,  for  these  reasons,  to  be  bound 
to  recognize  the  value  agreed  upon  in  1884  as  part  of  the  prop- 
erty upon  which  a  reasonable  return  can  be  demanded,  we  do 
not  think  an  increase  in  that  valuation  ought  to  be  allowed 
upon  the  theory  suggested  by  the  court  below.  Because  the 
amount  of  gas  supplied  has  increased  to  the  extent  stated,  and 
the  other  and  tangible  property  of  the  corporations  has  in- 
creased so  largely  in  value,  is  not,  as  it  seems  to  us,  any  reason 
for  attributing  a  like  proportional  increase  in  the  value  of  the 
franchises.  Real  estate  may  have  increased  in  value  very 
largely,  as  also  the  personal  property,  without  any  necessary 
increase  in  the  value  of  the  franchises.  Its  past  value  was 
founded,  upon  the  opportunity  of  obtaining  these  enormous 
and  excessive  returns  upon  the  property  of  the  company,  with- 
out l^islative  interference  with  the  price  for  the  supply  of  gas, 
but  that  immunity  for  the  future  was,  of  course,  uncertain,  and 
the  moment  it  ceased  and  the  l^islature  reduced  the  earnings 
to  a  reasonable  sum  the  great  value  of  the  franchises  would  be 
at  once  and  unfavorably  affected,  but  how  much  so  it  is  not 
possible  for  uS  now  to  see.  Hie  value  would  most  certainly  not 
increase.  The  question  of  the  regulation  of  rates  did  from 
time  to  time  thereafter  arise  in  the  l^islature,  and  finally 
culminated  in  these  acts  which  were  in  existence  when  the 
court  below  found  this  increased  value  of  the  franchises. 
W^  cannot,  in  any  view  of  the  case,  concur  in  that  find- 
ing. 
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This  increase  in  value  did,  however,  form  part  of  the  sum 
upon  which  the  court  below  held  the  complainant  was  entitled 
to  a  return.  That  court  found  the  value  of  the  tangible  assets 
actually  employed  at  the  time  of  the  commencement  of  this 
suit  m  the  business  of  supplying  gas  by  the  complainant  to  be 
$47,831,435,  to  which  it  added  the  $12,000,000  as  the  value 
of  the  franchises  as  found  by  it,  making  the  total  of  $59,831,435, 
upon  which  it  held  that  the  company  was  entitled  to  a  return 
of  6  per  cent,  being  $3,589,886.10.  It  also  found  its  total  net 
income  for  the  year  1905  amounted  to  $5,881,192.45,  almost  10 
per  cent  upon  the  sum  above  named.  Altering  the  finding  of 
the  court  so  far  only  as  to  place  the  value  of  the  franchises  at 
the  time  agreed  upon  in  1884,  $7,781,000,  the  total  value  upon 
that  basis  of  the  property  employed  by  the  company  would  be 
$55,612,435,  upon  which  6  per  cent  would  be  $3,336,746.10, 
while  the  sum,  estimated  as  the  return  on  80  cent  gas  would 
have  been  $3,024,592.14,  which  is  nearly  5}  per  cent  on  the 
above  total  of  $55,612,435. 

What  has  been  said  herein  regardmg  the  value  of  the  fran- 
chises in  this  case  has  been  necessarily  founded  upon  its  own 
pecuUar  facts,  and  the  decision  thereon  can  form  no  precedent 
in  regard  to  the  valuation  of  franchises  generally,  where  the 
facts  are  not  similar  to  those  in  the  case  before  us.  We  simply 
accept  the  sum  named  as  the  value  under  the  circumstances 
stated. 

There  is  no  particular  rate  of  compensation  which  must  in 
all  cases  and  in  all  parts  of  the  country  be  regarded  as  sufficient 
for  capital  invested  in  business  enterprises.  Such  compensa- 
tion must  depend  greatly  upon  circumstances  and  locality; 
among  other  things,  the  amount  of  risk  in  the  business  is  a 
most  important  factor,  as  well  as  the  locality  where  the  business 
is  conducted  aad  the  rate  expected  and  usually  realized  there 
upon  investmenta  of  a  somewhat  similar  nature  with  r^ard  to 
the  risk  attending  them.  There  may  be  other  matters  which 
in  some  cases  might  also  be  properly  taken  into  account  in 
determining  the  rate  which  an  investor  might  property  expect 
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or  hope  to  receive  and  which  he  would  be  entitled  to  without 
legislative  interference.  The  less  risk,  the  less  right  to  any 
unusual  returns  upon  the  investments.  One  who  invests  his 
money  in  a  business  of  a  somewhat  hazardous  character  is  very 
properly  held  to  have  the  right  to  a  larger  return  without  leg- 
islative interference,  than  can  be  obtained  from  an  investment 
in  Government  bonds  or  other  perfectly  safe  security.  The 
man  that  invested  in  gas  stock  in  1823  had  a  right  to  look  for 
and  obtain,  if  possible,  a  much  greater  rate  upon  his  invest- 
ment than  he  who  invested  in  such  property  in  the  city  of 
New  York  years  after  the  risl^  and  danger  involved  had  been 
almost^  entirely  eliminated. 

In  an  investment  in  a  gas  company,  such  as  complainant's, 
the  risk  is  reduced  almost  to  a  minimum.  It  is  a  corporation, 
which  in  fact,  as  the  court  below  remarks,  monopolizes  the  gas 
service  of  the  largest  city  in  America,  and  is  secure  against 
competition  imder  the  circumstances  in  which  it  is  placed, 
because  it  is  a  proposition  almost  unthinkable  that  the  city  of 
New  York  would,  for  purposes  of  making  competition,  permit 
the  streets  of  the  city  to  be  again  torn  up  in  order  to  allow  the 
mains  of  another  company  to  be  laid  all  through  them  to  supply 
gas  which  the  present  company  can  adequately  supply.  And, 
so  far  as  it  is  given  us  to  look  into  the  future,  it  seems  as  cer- 
tain as  anything  of  such  a  nature  can  be^  that  the  demand  for 
gas  will  increase,  and,  at  the  reduced  price,  increase  to  a  con- 
siderable extent.  An  interest  in  such  a  business  is  as  near  a 
safe  and  seciu^  investment  as  can  be  imagined  with  regard  to 
any  private  manufacturing  business,  although  it  is  recognized 
at  the  same  time  that  tliere  is  a  possible  element  of  risk,  even 
in  such  a  business.  The  court  below  regarded  it  as  the  most 
favorably  situated  gas  business  in  America,  and  added  that 
all  gas  business  is  inherently  subject  tomany  of  the  vicissitudes 
of  manufacturing.  Under  the  circumstances,  the  court  held 
that  a  rate  which  would  permit  a  return  of  six  per  cent  would 
be  enough  to  avoid  the  charge  of  confiscation,  and  for  the  reason 
that  a  return  of  such  an  amount  was  the  return  ordinarily 
vox-.  0CXII-r4 
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sought  and  obtained  on  investments  of  that  degree  of  safety 
in  the  city  of  New  York. 

Taking  all  facts  into  consideration,  we  concur  with  the  court 
below  on  this  question,  and  think  complainant  is  entitled  to  six 
per  cent  on  the  fair  value  of  its  property  devoted  to  the  public 
use.  But  assuming  that  the  company  is  entitled  to  six  per  cent 
upon  the  value  of  its  property  actually  used  for  the  public,  the 
total  value  fixed  by  the  court  below  is,  as  we  have  seen,  much 
too  large.  We  must  first  strike  out  the  increased  value  of  the 
franchises  asserted  by  the  court  over  the  amount  agreed  upon 
in  1884,  when  the  companies  were  consolidated.  We  also  find 
that  the  total  value  of  the  tangible  property  is  made  up  of 
several  items,  two  of  which  are — 

Real  estate. $11,985,435 

Plants 15,000,000 

Both  depend  largely  upon  the  opinions  of  expert  witnesses  as 
to  the  value  of  that  kind  of  property.  Where  a  large  amount 
of  the  total  value  of  a  mass  of  different  properties  consists  in 
the  value  of  real  estate,  which  is  only  ascertained  by  the  vary- 
ing opinions  of  expert  witnesses,  and  where  the  opinions  of 
the  plaintiffs'  witnesses  differ  quite  radically  from  those  of 
the  defendants',  it  is  apparent  that  the  total  value  must  nec- 
essarily be  more  or  less  in  doubt.  It,  in  other  words,  becomes 
matter  of  speculation  or  conjecture  to  a  great  extent.  It  may 
be,  as  already  suggested,  that  in  many  cases  the  rates  objected 
to  might  be  so  low  that  there  could  be  no  reasonable  doubt  of 
their  inadequacy  upon  any  fair  estimate  of  the  value  of  the 
property.  In  such  event  the  enforcement  of  the  rates  should 
be  enjoined  even  in  a  case  where  the  value  of  the  property  de- 
pends upon  the  value  to  be  assigned  to  real  estate  by  the  evi- 
dence of  experts.  But  there  may  be  other  cases  where  the 
evidence  as  to  the  probable  result  of  the  rates  in  controversy 
would  show  they  were  so  nearly  adequate  that  nothing  but  a 
practiOEd  test  could  satisfy  the  doubt  as  to  their  sufficiency. 

In  this  case  a  slight  reduction  in  the  estimated  value  of  the 
real  estate,  plants  and  mains,  as  given  by  the  witnesses  for 
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complainant,  would  give  a  ox  per  cent  return  upon  the  total 
value  of  the  property  as  above  stated.  And  again,  increased 
consumption  at  the  lower  rate  might  result  b  increased  earn- 
ings, as  the  cost  of  furnishing  the  gas  would  not  increase  in 
proportion  to  the  increased  amoimt  of  gas  furnished. 

The  elevated  railroads  in  New  York  when  first  built  chai^ged 
ten  cents  for  each  passenger,  but  when  the  rate  was  reduced  to 
five  cents  it  is  conmion  knowledge  that  their  receipts  were  not 
cut  in  two,  but  that  from  increased  patronage  the  earnings  in- 
creased from  year  to  year,  and  soon  surpassed  the  highest  sum 
ever  received  upon  the  ten  cent  rate. 

Of  course,  there  is  always  a  point  below  which  a  rate  could 
not  be  reduced  and  at  the  same  time  permit  the  proper  return 
on  the  value  of  the  property,  but  it  is  equally  true  that  a  re- 
duction in  rates  will  not  always  reduce  the  net  earnings,  but 
on  the  contrary  may  increase  them.  The  question  of  how 
much  an  increased  consumption  under  a  less  rate  will  increase 
the  earnings  of  complainant,  if  at  aU,  at  a  cost  not  proportioned 
to  the  former  cost,  can  be  answered  only  by  a  practical  test. 
In  such  a  case  as  this,  where  the  other  data  upon  which  the 
computation  of  the  rate  of  return  must  be  based,  are  from  the 
evidence  so  uncertain,  and  where  the  margin  between  possible 
confiscation  and  valid  regulation  is  so  narrow  we  cannot  say 
there  is  no  fair  or  just  doubt  about  the  truth  of  the  allegation 
that  the  rates  are  insufficient. 

The  complainant  also  contends  that  the  State  having  taxed 
it  upon 'its  franchises  cannot  be  heard  to  deny  their  existence 
or  their  value  as  taxed. 

The  fact  that  the  State  has  taxed  the  company  upon  its 
franchises  at  a  greater  value  than  is  awarded  them  here,  is  not 
material.  Those  taxes,  even  if  founded  upon  an  erroneous 
valuation,  were  properly  treated  by  the  company  as  part  of 
its  operating  expenses,  to  be  paid  out  of  its  earnings  before 
the  net  amount  could  be  arrived  at  applicable  to  dividends, 
and  if  such  latter  sums  were  not  sufficient  to  permit  the  proper 
return  on  the  property  used  by  the  company  for  the  public, 


Digitized  by 


Google 


62  OCTOBER  TERM,  1908. 

Opinion  of  the  Court.  212  U.  8. 

then  the  rate  would  be  inadequate.  The  future  assessment  of 
the  value  of  the  franchises,  it  is  presumed,  will  be  much  lessened 
if  it  is  seen  that  the  great  profits  upon  which  that  value  was 
based  are  largely,  reduced  by  legislative  action.  In  that  way 
the  consumer  will  be  benefited  by  paying  a  reduced  sum  (al- 
though indirectly)  for  taxes. 

We  are  also  of  opinion  that  it  is  not  a  case  for  a  valuation  of 
''good  will.''  The  master  combined  the  franchise  value  with 
that  of  good  will,  and  estimated  the  total  value  at  $20,000,000. 

The  complainant  has  a  monoply  in  fact,  and  a  consumer  must 
take  gas  from  it  or  go  without.  He  will  resort  to  the  "old 
stand,''  because  he  cannot  get  gas  anywhere  else.  The  court 
below  excluded  that  item,  and  we  concur  in  that  action. 

And  we  concur  with  the  court  below  in  holding. that  the 
value  of  the  property  is  to  be  determined  as  of  the  time  when 
the  inquiry  is  made  regarding  the  rates.  If  the  property,  which 
legally  enters  into  the  consideration  of  the  question  of  rates, 
has,  increased  in  value  since  it  ^as  acquired,  the  company  i$ 
entitled  to  the  benefit  of  such  increase.  This  is,  at  any  rate, 
the  general  rule.  We  do  not  say  there  may  not  possibly  be  an 
exception  to  it,  where  the  property  may  have  increased  so  enor- 
mously in  value  as  to  render  a  rate  permitting  a  reasonable  re- 
turn upon  such  increased  value  unjust  to  the  public.  How  such 
facts  should  be  treated  is  not  a  question  now  before  us,  ias  this 
case  does  not  present  it.  We  refer  to  Ihe  matter  only  for  the 
purpose  of  stating  that  the  decision  herein  does  not  prevent  an 
inquiry  into  the  question  when,  if  ever,  it  should  be  necessarily 
presented. 

The  matter  of  the  increased  cost  of  the  gas,  resulting  from 
the  provisions  of  the  acts,  as  to  making  the  gas  equal  to  22 
candle-power,  is  also  allied  as  a  reason  for  inadequacy  of 
'  rate. 

It  appears  that  the  average  candle-power  actuaUy  produced 
in  the  first  six  months  of  the  year  1905  was  22,  while  but  20 
candle-power  was  exacted  by  law,  and  for  the  last  six  months 
of  that  year,  while  22  candle-power  was  exacted,  the  average 
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amount  was  24.19.  This  expense  was  included  in  the  operat- 
ing expense  of  that  year,  which  resulted  in  the  net  earnings 
above  mentioned,  while  the  company  was  complying  with  the 
requirements  of  the  act  in  this  particular. 

It  is  imnecessary,  therefore,  to  further  inquire  as  to  the  addi- 
tional expense  caused  by  this  requirement. 

Agiun,  it  has  beeii  asserted  that  the  laws  are  unconstitutional, 
because  of  the  provision  as  to  pressure,  and  also  by  reason  of 
the  penalties  which  a  violation  of  the  acts  may  render  a  corpo- 
ration liable  to. 

The  acts  provide  that  the  pressure  of  the  gas  in  the  service 
mains  at  any  distance  from  the  place  of  manufacture  shall  not 
be  less  than  one  inch  nor  more  thim  two  and  a  half  inches. 

The  evidence  shows  that  to  put  a  pressure  such  as  is  de- 
manded by  the  acts  upon  the  mains  and  other  service  pipes  in 
their  present  condition  would  be  to  run  a  great  risk  of  ex- 
plosion, and  consequent  disaster.  Before  compliance  with  this 
provision  would  be  safe  the  mains  and  other  pipes  would  have 
to  be  strengthened  throughout  their  whole  extent,  and  at  an 
expenditure  of  many  millions  of  dollars,  from  which  no  return 
could  be  obtained  at  the  rates  provided  in  the  acts.  This 
would  take  from  the  complainant  the  ability  to  secure  the 
return  to  which  it  is  entitled  upon  its  property,  used  for  sup- 
plying gas,  and  the  provision  as  to  the  amount  of  pressure  is 
therefore  void.  This  particular  duty  imposed  by  the  acts  is, 
however,  clearly  separable  from  the  enactments  as  to  rates, 
and  we  have  no  doubt  that  the  remainder  of  the  statute  would 
have  been  enacted,  even  with  that  provision  omitted. 

The  obligation  would  remain  upon  the  company  to  have  a 
pressure  sufficient  to  insure  a  light  of  22  candle-power,  as  pro- 
vided in  the  acts. 

We  are  of  the  same  opinion  as  to  the  penalties  provided  for 
a  violation  of  the  acts.  They  are  not  a  necessary  or  inseparable 
part  of  the  acts,  without  which  they  would  not  have  been 
passed.  If  these  provisions  as  to  penalties  have  been  properly 
construed  by  the  court  below,"  they  are  undoubtedly  void, 
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within  the  principle  decided  in  Ex  parte  Young,  209  U.  S.  123, 
,  and  the  cases  there  cited,  because  so  enormous  and  overwhehn- 
ing  in  their  amount. . 

When  the  objectionable  part  of  a  statute  is  eliminated,  if  the 
balance  is  valid  and  capable  of  being  carried  out,  and  if  the 
court  can  conclude  it  would  have  been  enacted  if  that  portion 
which  is  illegal  had  been  omitted,  the  remainder  of  the  stat- 
ute thus  treated  is  good.  Reagan  v.  Trust  Co.,  154  U.  S.  362, 
395;  Berea  CoUeg^  v.  Commonwealth  of  Kentucky,  211  U.  S.  45, 
54.   This  is  a  familiar  principle. 

Lastly,  it  is  objected  that  there  is  an  illegal  discrimination  as 
between  the  city  and  the  consumers  individually.  We  see  no 
discrimination  which  is  illegal  or  for  which  good  reasons  could 
not  be  given.  But  neither  the  city  nor  the  consumers  are  find- 
ing any  fault  with  it,  and  the  only  interest  of  the  complainant 
in  the  question  is  to  find  out  whether,  by  the  reduced  price  to 
the  city,  the  complainant  is  upon  the  whole  unable  to  realize 
a  return  sufficient  to  comply  with  what  it  has  the  right  to  de- 
mand. What  we  have  already  said  applies  to  the  facts  now  in 
question. 

We  cannot  see  from  the  whole  evidence  that  the  price  fixed 
for  gas  supplied  to  the  city  by  the  wholesale,  so  to  speak,  would 
so  reduce  the  profits  from  the  total  of  the  gas  supplied  as  to 
thereby  render  such  total  profits  insufficient  as  a  return  upon 
the  property  used  by  the  complainant.  So  long  as  the  total  is 
enough  to  furnish  such  return  it  is  not  important  that  with  re- 
lation to  some  customers  the  price  is  not  enough.  Minneapolis 
&c.  V.  Minnesota,  186  U.  S.  257;  Atlantic  Coast  Line  y.  North 
Carolina  Commission,  206  U.  S.  1. 

Upon  a  careful  consideration  of  the  case  before  us  we  are  of 
opinion  that  the  complainant  has  failed  to  sustain  the  burden 
cast  upon  it  of  showing  beyond  any  just  or  fair  doubt  that  the 
acts  of  the  legislature  of  the  State  of  New  York  are  in  fact  con- 
fiscatory. 

It  may  possibly  be,  however,  that  a  practical  experience  of 
the  effect  of  the  acts  by  actual  operation  under  them  might 
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prevent  the  complainant  from  obtsuning  a  fair  return,  as  already 
described,  and  in  that  event  complainant  ought  to  have  the 
opportunity  of  again  presenting  its  case  to  the  court.  To  that 
end  we  reverse  the  decree,  with  directions  to  dismiss  the  bill 
without  prejudice,  and 

It  is  80  ordered. 


RAKES  V.  UNITED  STATES. 

ElOiOR  TO  THE  DISTRICT  COURT  OP  THE  UNITED  STATES  FOR  THii 
WESTERN  DISTRICT  OF  VIRGINIA. 

No.  257.    Argued  January  4;  1009.— Decided  January  18,  1900. 

Jurisdiction  of  this  court  to  review  judgments  of  conviction  in  criminal 
caaes  under  clause  3  of  f  6  of  the  act  of  March  3, 1891,  c.  517,  26  Stat. 
827,  as  amended  by  the  act  of  July  20,  1807,  c.  68,  29  Stat.  492,  de- 
pends on  the  sentence  which  can  be  imposed,  and  not  on  the  crime 
charged  in  the  indictment ;  and  where  the  Federal  statute  prescribes 
that  the  punishment  shall  be  the  same  as  that  prescribed  by  the  state 
law  and  under  the  state  law  the  punishment  is  less  than  capital  a 
writ  of  erro^r  will  not  lie. 

The  suggestion  in  the  brief  of  counsel  of  the  unconstitutionality  of  the 
statute  under  which  plaintiff  in  error  was  convicted,  does  not  raise 
an  issue  involving  the  construction  or  application  of  the  Constitution 
giving  this  court  jurisdiction  to  review  under  f  5  of  the  act  of  March  3, 
1801,  c.  517,  26  Stat.  827,  when  the  tontention  presented  has  been 
heretofore  adversely  disposed  of;  nor  does  the  assertion  of  errors  of 
construction  furnish  a  basis  for  jurisdicticm  under  that  statute. 

The  facts  are  stated  in  the  opinion. 

Mr,  Waller  R.  Staples  for  plaintiff  in  error. 

Mr.  Assistant  Attorney  General  Fowler  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  issued  directly  from  this  court  to  the 
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District  Court  of  the  United  States  for  the  Western  District  of 
Virginia  under  §  5  of  the  act  of  March  3, 1891,  c.  517,  26  Stat. 
827,  as  amended  by  the  act  of  July  20, 1897,  c.  68, 29  Stat.  492, 
and  cannot  be  maintained  unless  this  was  a  case  of  "oonvicti(m 
of  a  capital  crime,"  or  a  case  involving  "the  construction  or 
application  of  the  Constitution  of  the  United  States,"  or  a  case 
in  which  "the  constitutionality  of  any  law  of  the  United  States 
is  drawn  in  question." 

Plaintiff  in  error  was  indicted  under  §§  5508  and  5509  of  the 
Revised  Statutes  for  conspiracy,  and  for  killing  one  Ann  Hall 
in  carrying  out  said  conspiracy,  and  was  found  guilty  of  the 
conspiracy  and  of  murder  in  the  second  degree,  the  jury  fixing 
the  punishment  "for  said  last  mentioned  offense  at  imprison- 
ment in  the  penitentiary  for  fifteen  (15)  years."  Judgment  was 
rendered  against  him  of  imprisonment  in  the  United  States 
Penitentiary  at  Atlanta,  Georgia,  for  a  period  of  fifteen  years 
and  one  day,  commencing  on  the  day  of  his  committal  to  the 
penitentiary,  and  he  was  fined  $100. 

By  §  5508  of  the  Revised  Statutes  it  is  made  an  offense 
against  the  United  States  for  two  or  more  persons  to  conspire  to 
injure,  oppress,  threaten  or  intimidate  any  citisen  in  tiie  free 
exercise  or  enjoyment  of  any  right  or  privilege  secured  to  him 
by  the  Constitution  or  laws  of  the  United  States,  the  punish- 
ment prescribed  being  a  fine  of  not  more  than  $5,000,  impriscm- 
ment  not  more  than  ten  years  and  ineligibility  to  any  office  or 
place  of  honor,  profit  or  trust  created  by  the  Constitution  or 
laws  of  the  United  States.  And  by  §  5509  it  is  provided  that 
if  in  committing  the  above  offense  any  other  felony  or  misde- 
meanor be  committed,  the  offender  shaU  suffer'such  punishment 
as  is  attached  to  such  felony  or  misdemeanor  by  the  laws  of 
the  State  in  which  the  offense  is  committed. 

Section  3664  of  the  Code  of  Virginia  enacts  that  "murder  of 
the  second  degree,  shall  be  punished  by  confinement  in  the 
penitentiary  not  less  than  five  nor  more  than  eighteen  years." 

Class  3  of  §  5  gives  the  writ  directly  in  "cases  of  conviction 
of  a  capital  crime,"  and  this  case  does  not  fall  within  it,  because 
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under  the  verdict  capital  punishment  could  not  be  infficted. 
The  jurisdiction  of  this  court,  m  this  regard,  does  not  depend 
upon  the  crime  charged  in  the  indictment,  and  it  is  clear  that 
as  th^  accused  was  found  guilty  of  murder  in  the  second  degree, 
for  which  the  sentence  of  death  could  not  be  imposed,  he  was 
not  convicted  of  a  capital  offense. 

In  FiUspatrick  v.  Uniied  States,  178  U.  S.  304,  Fitspatrick  was 
indicted  for  murder  in  the  first  degree,  and  the  jury  returned 
a  verdict  of  guilty  ''without  capital  punishment,"  as  permitted 
by  the  statute.  The  United  States  insisted  that  this  was  not 
''conviction  of  a  capital  crime,"  but  Mr.  Justice  Brown,  speak- 
ing for^the  court,  said  that  the  qualification  "does  not  make 
the  crime  of  murder  anything  less  than  a  capital  offense  or  a 
conviction  for  murder  anything  less  than  a  conviction  for  a 
Q^pital  crime,  by  reason  of  the  fact  that  the  punishment  ac- 
tually imposed  is  imprisonment  for  life.  The  test  is  not  the 
punishment  which  is  imposed,  but  that  which  may  be  imposed 
under  the  statute."  And  see  Good  Shot  v.  United  States,  179 
U.  S.  87.  But  in  the  present  case  the  accused  was  found  guilty 
of  murder  in  the  second  degree,  for  which  the  sentence  of  death 
could  not  be  imposed,  and  it  was  not  a  case  where  the  penalty 
of  death  was  escaped  by  qualification  of  the  verdict. 

In  Davis  v.  United  States,  107  Fed.  Rep.  753,  the  defendant 
could  have  been  convicted  under  the  indictment  for  a  capital 
offense,  but  was  in  fact  found  guilty  only  of  a  conspiracy,  and 
the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  correctly 
held  that  that  court  had  jurisdiction.  And,  speaking  throu^ 
Severens,  J^,  said: "  Only  the  conspiracy  is  of  Federal  cognizance, 
and  it  is  that  offense  which  is  made  punishable.  If,  in  the  pros- 
ecution of  it,  a  thing  is  done  which  is  a  crime  by  the  laws  of  the 
State  the  conspiracy  is  punishable  by  a  measure  of  punishment 
equal  to  that  prescribed  by  the  law  of  the  State  for  such  other 
crime.  But  it  is  an  aggravation  merely  of  the  substantive 
offense  of  conspiracy.  If  the  latter  is  not  proven  there  can  be 
no  conviction  for  the  offense  which  constitutes  the  aggravating 
circumstance,  and  the  proceeding  falls  to  the  ground.    It  is 
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plainly  indicated  in  Motes  v.  United  States,  178  U.  S.  458/ that 
this  is  the  view  taken  of  these  sections  by  the  Supreme  Court. 
It  cannot  be  doubted  that  it  was  within  the  power  of  Congress 
to  deal  with  such  a  conspiracy  and  impose- such  punishment 
therefor  as  it  should  deem  proper;  and,  having  such  authority, 
it  was  competent  to  take  notice  of  such  incidents  of  violence 
and  wrong  as  were  likely  to  happen  in  the  prosecution  of  such 
combinations,  and  to  measure  the  pimishment  by  that  which  is 
prescribed  by  the  local  law  for  such  acts  when  made,  of  them- 
selves, the  subject  of  punishment.  Though  measured  by  those 
laws,  the  penalty  is  imposed  by  the  law  of  the  United  States." 
Nor  can  we  see  that  the  case  mvolved  the  construction  or  ap- 
plication of  the  Constitution  of  the  United  States,  or  drew  in 
question  the  constitutionality  of  a  law  of  the  United  States, 
because  no  definite  issue  was  raised  in  regard  thereto,  and, 
while  in  the  brief  of  counsel  for  plaintifif  in  error  it  was  suggested 
that  §5509  was  unconstitutional,  that  contention,  however 
presented,  was  long  since  put  at  rest.  Mates  v.  United  States, 
178  U.  S.  458;  Logan  v.  United  States,  144  U.  S.  263;  In  re 
Quarks,  158  U.  S.  532.  And  assertion  of  errors  of  construction 
furnishes  no  basis  for  jurisdiction  on  constitutional  grounds 
under  §  5  of  the  act  of  March  3, 1891. 

Writ  of  error  dismissed. 


PRESIDIO   COUNTY,   TEXAS,   v.   THE   NOEL-YOUNG 
BOND  A  STOCK  COMPANY. 

CERTIORAIU  TO  THE  UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  FIFTH  CIRCUIT. 

No.  41.    Argued  December  4, 1906.— Decided  January  18,  1009. 

Where  the  officers  having  statutory  authority  to  .issue  bonds  have  also 
the  statutory  authority  to  determine  whether  conditions  precedent 
have  been  performed,  certify  by  recitals  therein  that  the  bonds  are 
issued  in  virtue  of  the  statute,  such  recitals  import  compliance  with 
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the  atotiite  iqxm  wUdi  a  bona  fide  puichaaer  can  rely,  and  the  obligor 
cannot  againat  such  a  purchaser  aaaert  the  contrary.  EvansviUe  v. 
Dennett,  161  U.  S.  434. 

In  the  absence  of  evidence  to  the  contrary  the  presumption  is  that  a 
third  party  producing  a  gtouine  n^tiable  incftrument  is  a  bona  fide 
purchaser  for  value. 

The  doctrine  of  Ka  pendene  has  no  applicatioQ  to  commercial  securities. 
Orleans  v.  PlaU,  99  U.  8.  676,  682. 

In  respect  to  the  doctrines  of  ccnnmercial  law  and  general  jurisprudence, 
while  courts  of  the  United  States,  in  questions  balanced  with  doubt, 
will,  for  the  sake  of  harmony,  lean  towards  an  agreement  with  the 
state  courts,  as  a  general  rule  they  will  exercise  their  independ- 

.  ent  judgment  uncontrolled  by  decisions  based  on  local  statutes  and 
usage;  and  so  in  this  instance  as  the  state  court  proceeded  in  part  on 
grounds  inconsistent  with  the  decisions  of  this  court  in  such  cases, 
its  decision  should  not  be  followed.  BaU,  Hutchings  A  Co.  v.  Pre- 
eidio  County,  88  Texas,  60,  not  followed. 

Although  a  coupon  is  for  interest  to  become  due  on  the  bond  the  prom- 
ises to  pay  are  as  distinct  as  though  expressed  in  different  instruments, 
and,  as  the  bond  and  the  coupons  are  capable  of  separate  ownership, 
a  suit  on  the  bonds  and  a  suit  on  the  coupons  are  based  on  different 
causes^  of  action. 

A  Inma  fide  purchaser  for  value  before  maturity  of  bonds  is  not  pre- 
cluded or  affected  by  an  adverse  judgment  in  a  suit  on  the  coupons 
of  those  bonds  to  which  suit  he  is  not  a  party  and  of  which  he  had  no 
notice. 

OOU  Fed.  Rep.  000,  affirmed. 

The  facts,  which  involve  the  validity  of  bonds  issued  by  the 
petitioner,  are  stated  in  the  opinion. 

Mr.  r.  J.  Beall  for  petitioner: 

The  judgment  of  the  District  Court  of  Presidio  County, 
rendered  in  March,  1893,  and  aflSrmed  by  the  Supreme  Court  of 
Texas,  in  which  the  bonds  in  this  case  were  held  void,  was  a 
bar  to  p]ainti£f's  action,  and  the  court  should  have  so  instructed 
the  jury.  Lewie  v.  Braum  Township,  109  U.  S.  162, 168;  BaU, 
HtUchinge  dt  Co.  v.  Presidio  iJourUy,  88  Texas,  60. 

A  judgment  is  conclusive,  not  only  upon  those  who  are  actual 
parties  to  the  litigation,  but  also  upon  all  persons  who  are  in 
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privity  with  them,  in  law  or  estate,  and  a  perecm  is  bound  by 
a  judgment  as  a  privy  to  <me  of  the  parties,  when  he  has  suc- 
ceeded to  some  right,  title  or  interest  of  that  party  in  the 
subject-matter  of  the  litigation.  2  Black  on  Judgments,  §  549 ; 
Calderwood  v.  Brooks,  28  California,  161;  Thompson  v.  Clarke, 
4  Hun,  164. 

The  bonds  sued  on  were  issued  without  lawful  authority,  not 
being  supported  or  authorized  by  any  order  of  the  Commis- 
sioners' Court  of  Presidio  County,  Texas.  88  Tex.  Rep.  60; 
CaruOiers  v.  the  State,  G7  Texas,  182 ;  Ftancis  v.  Howard  County, 
50F6d.Rep.62. 

The  bonds  were  issued  and  delivered  for  the  iU^al  purpose 
of  furnishing  a  courthouse  already  constructed.  They  were 
issued  without  any  lawful  authority,  the  power  of  the  county 
to  issue  bonds  to  erect  a  courthouse  and  jail  having  been  ex- 
hausted, as  appears  from  the  order  of  the  Commissioners'  Court 
recited  on  the  face  of  the  bondis,  and  the  contracts  mentioned 
in  said  order  of  the  court  and  the  registry  of  said  bonds  a£fected 
with  notice  the  purchasers  of  the  bonds  in  this  suit,  that  said 
bonds  were  issued  without  authority  of  law.  CanUhers  v.  The 
State,  67  Texas,  132;  Nolan  County  v.  The  State,  83  Texas,  183; 
Francis  v.  Howard  County,  50  Fed.  Rep.  62;  Francis  v.  Howard 
County,  54  Fed.  Rep.  487;  Davies  County  v.  Dickinson,  117 
U.  S.  657;  City  of  Brenham  v.  Bank,  144  U.  S.  173;  NesbiU  v. 
Independent  District,  144  U.  S.  610;  Dickson  County  v.  Field, 
111  U.  S.  83;  Knox  County  v.  Aspinwott,  21  How.  639;  Ogden  v. 
Davis  County,  102  U.  S.  634;  SuUiff  v.  Board,  147  U.  S.  230; 
Lake  County  v.  Graham,  130  U.  S.  675;  Buchanan  v.  City  of 
Litchfield,  102  U.  S.  278;  Claboume  County  v.  Brooks,  111  U.  S. 
400;  Lewis  v.  City  ofShreveport,  180  U.  S.  288;  DiU.  Mun.  Corp., 
§546. 

The  order,  of  December  4, 1886,  did  not  authorize  the  issuing 
of  the  bonds,  and  the  undisputed  evidence  shows  that  blank 
lithogi^phic  courthouse  and  jail  bonds  were  filled  out  and  de- 
livered to  the  contractor,  for  the  unlawful  purpose  of  furnish- 
ing the  courthouse,  for  which  purpose  there  is  no  authority  of 
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law,  under  the  cooBtitutioD  and  laws  of  Texas,  to  iBSue  bcmds. 
Revifled  Statutes,  Texas,  art.  1627;  HoOy  v.  Hopkins,  74  Texas, 
147;  Braum  y.  Rease,  67  Texas,  318;  BameU  v.  City  ofDenmsan, 
146  U.  S.  141;  Anthony  y.  Jasper  County,  101  U.  S.  603;  School 
District  V.  Stone,  106  U.  S.  183;  Harchman  v.  Bates  County,  92 
U.  S.  169; Bate Cown^v.  Winters,  VI V.  8.  S5;Colary.  Citycf 
Cldmme,  131  U.  S.  162;  Toumship  of  Oakland  v.  Skinner,  94 
U.  S.  248 ;  Martin  v.  NeMtt,  86  Tennessee,  383 ;  Lewis  v.  Barber 
County,  12  Kansas,  186;  WeU  y.  Supervisors,  102  U.  S.  626. 

The  recitals  of  the  laws,  under  which  the  bonds  purport  to 
be  issued,  are  not  the  recital  of  any  facts,  but  only  conclusions 
of  law.  Doris  County  v.  Dickens,  117  U.  S.  667;  Francis  v. 
Howard  County,  64  Fed.  Rep.  487. 

Mr.  Millard  Patterson,  for  respondent,  submitted: 

The  plea  of  former  judgment  relied  upon  by  plaintiff  in  eriw 
being  simjdy  as  to  the  alleged  fact  that  interest  coupons  had 
been  held  void  upon  the  ground  that  the  coupons  (and  bonds) 
had  been  issued  for  an  unlawful  purpose,  to  wit:  to  buy  fumiU 
ture,  this  plea  as  to  this  collateral  fact  was  not  established  hf 
the  judgment  of  the  Supreme  Court  of  Texas,  which  did  not 
decide  that  point,  but  pimply  decided  that  the  interest  coupons 
were  void  because  they  had  no  order  of  the  Commissioners' 
Court  to  support  them.  City  of  Aurora  y.  West,  7  Wall.  82- 
107;  Russdl  v.  Place,  94  U.  S.  606;  Lyon  v.  P.  &  G.  Mfg.  Co., 
125  U.  S.  608, 702;  Stephens  on  Pleading,  §  363;  Fxddls  Estate, 
2  Rawle  (Pa.),  367;  Gredey  v.  Smith,  Fed.  Cas.  6,749;  Goddrd  v. 
Benson,  16  Abbotts'  Practice,  191;  Sims  v.  FrankfoH,  79 
Indiana,  446;  CrandeU  v.  Gallup,  12  Connecticut,  373;  Texas 
Banking  Co.  v.  Hutckins,  63  Texas,  61. 

The  judgment  of  the  Supreme  Court  of  Texas  on  certain  in- 
terest coupons  maturing  prior  to  1893  could  under  any  circum- 
stances only  be  a  bar  in  this  action  on  the  bonds  maturing  in 
1901  as  to  the  point  actually  litigated  and  determined. 

The  cause  of  action  in  the  suit  of  Ball,  Hutchings  &  Co.  being 
certain  coupons  which  matured  prior  to  1893,  and  this  suit 
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being  upon  the  bonds  which  matured  in  1901|  the  causes  of  ac^ 
tion  are  different. 

The  judgment  of  the  Supreme  Court  of  Texas  being  simply 
upon  certain  coupons  which  had  then  matured  cannot  be  bind- 
ing on  defendant  in  error,  as  this  suit  was  brought,  not  upon  any 
of  those  coupons,  but  upon  the  six  bonds  themselves  more  than 
ten  years  afterward,  and  defendant  in  error  wieis  not  a  party  to 
that  case,  and  the  subject-matter  of  this  suit  was  different  from 
the  subject-matter  in  the  former  case.  Neabitt  v.  Ind.  Districi 
of  Rvi»mde,  144  U.  S.  610,  621;  CrtmweU  v.  Sac  County,  94 
U.  S.  351, 371 ;  Wilmington  &  W.  By.  Co.  v.  AM)rook,  146  U.  8. 
279, 302;  Keokuk  &  IF.  fi.  B.  Co.  v.  Scg&oM  Co.,  152  U.  8. 314, 
315;  Ball,  Hulchings  &  Co.  v.  Presidio  Co.,  88  Texas,  65. 

The  Commissioners'  Court  of  Presidio  County  having  power 
to  issue  the  bonds;  and  it  being  shown  that  they  were  issued 
under  an  order  of  that  court,  and  recited  upon  their  face  that 
they  had  been  issued  for  the  lawful  purpose  of  building  a  court- 
house, and  full  value  having  been  paid  for  them  by  tibe  original 
purchasers  without  any  notice  to  the  contrary,  Hie  only  issue 
raised  by  the  pleadings  was  whether  or  not  they  were  void 
because  in  fact  issued  for  the  unlawful  purpose  of  furnishing 
the  courthouse;  and  the  trial  court,  and  the  United  8tate8  Cir- 
cuit Court  of  Appeals,  did  not  err  in  determining  that  the  piuv 
chaser  of  the  bonds  had  a  right  to  rely  upon  the  truth  of  the 
recitals. 

Even  if  the  recital  in  the  bonds  as  to  the  date  of  the  order 
under  which  they  were  issued  was  false,  whether  intentional  or 
inadvertent,  would  not  bind  or  affect  a  purchaser  with  notice  of 
the  fact  that  the  bonds  were  issued  for  an  unlawful  purpose. 
Pickens  Township  v.  Post,  99  Fed.  Rep.  650,  and  cases  there 
cited;  Chaffee  County  Corns,  v.  Potter,  142  U.  8. 365, 366;  Nolan 
County  V.  The  Staie,  83  Texas;  182-201;  WaUe  v.  Santa  Cruz, 
184  U.  8.  302,  329;  EvawsmUe  v.  Dennett,  161  U.  8.  434,  446; 
Stanley  County  Commissioners  v.  W.  N.  Cder  *  Co.,  190  U.  S. 
442,  444;  Venios  v.  Mvrdpdk,  92  U.  8.  494,  502;  Pine  Grace 
ToumOdp  V.  Talcott,  19  Wall  666,  679;  Marshall  County  v. 
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Schenck,  5  Wall.  772,  785;  Scotland  Co,  v.  HiU,  132  U.  8. 107, 
117;  Orleans  v.  Piatt,  99  U.  S.  676;  Board  of  Comndseioners  v. 
National  Life  Ins.  Co.,  90  Fed.  Rep.  231;  Village  of  Kent  v. 
Dana,  100  Fed., Rep.  60. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

By  an  act  of  the  legislature  of  Texas  approved  February  11th, 
1881,  the  County  Commissioners'  Court  of  every  county  that 
had  no  courthouse  was.  authorized  and  empowered  to  issue 
county  bonds,  with  interest  coupons  attached,  in  such  amount 
as  wight  he  necessary  to  erect  a  suitable  building  for  a  courthouse 
— such  bonds  to  run  not  exceeding  fifteen  years,  redeemable 
at  the  pleasure  of  the  county,  and  bearing  interest  at  a  rate  not 
exceeding  eight  per  cent  per  annum.  The  act  provided  that 
the  bonds  should  be  signed  by  the  County  Judge,  coun- 
tersigned by  the  County  Clerk  and  registered  by  the  County 
Treasurer  before  being  deUvered.  It  also  provided  that  the 
county  should  not  issue  a  larger  number  of  bonds  than  a  tax 
of  one-fourth  of  one  per  cent  annually  would  liquidate  in  ten 
years,  and  that  the  bofids  should  be  sold  only  at  par  value. 
General  Laws,  Texas,  1881,  p.  6. 

This  act  was  amended  in  1884,  at  a  called  session  of  the 
ei^teenth  legislature  of  Texas,  so  as  to  authorize  the  Com- 
missioners' Court  to  issue  coimty  bonds  (running  not  exceed- 
ing fifteen  years)  with  interest  coupons  attached  in  such  amount 
as  might  he,  necessary  to  erect  a  suitable  courthouse  building  or 
jaU,  orhoth.    General  Laws,  Texas,  1884,  p.  28. 

By  another  act  passed  March  27th,  1885,  the  power  ^ven  by 
the  act  of  1884  to  issue  bonds  for  courthouse  and  jail  purposes, 
or  both  in  such  amount  as  might  be  necessary,  was  recognized, 
and  in  addition  county  bonds  theretofore  issued  for  jail  pur- 
poses under  the  act  of  1881,  as  amended  by  the  act  of  1884, 
were  validated.    General  Laws,  Texas,  1885,  p.- 56. 

The  present  action  was  brought  July  26th,  1904,  by  the  Noel- 
Young  Bond  &  Stock  Company,  a  Missouri  corporation,  a*- 
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holder,  owner  and  bearer;  to  recover  the  amount  of  certain 
bonds— numbered  90,  91,  92,  94,  95  and  96,  respectively — 
with  interest  coupons  attached. 

Each  of  the  bonds  sued  on  is  in  the  name  of  the  county,  is 
for  $1,000  and  payable  to  bearer  fifteen  years  after  date,,  at 
8  per  cent  per  annum  interest,  on  the  tenth  of  April,  at  the 
State  Treasuiy.  It  recites  that  it  was  ''issued  by  virtue  of  an 
act  of  the  Legislature  of  the  State  of  Texas,  entitled  'An  act 
to  authorise  the  Coimty  Commissioners'  C!ourt  of  the  several 
counties  of  the  State  to  issue  bonds  for  the  erection  of  a  court- 
house, and  to  levy  a  tax  to  pay  for  the  same,^  approved  Feb- 
ruary 11, 1881,  and  by  virtue  of  the  provisions  of  chapter  17, 
laws  of  called  session  of  the  Eighteenth  Legislature,  which  said 
chapter  has  since  been  validated  by  the  act  of  Mardi  27, 1885, 
authorising  .the  County  Commissioners'  Court  of  the  several 
counties  of  the  State  to  issue  bonds  for  the  erection  of  a  county 
jail,  and  by  order  of  the  County  Commissioners'  Court  of  said 
Coimty  of  Presidio*  oa  the  9th  day  of  February,  1886,  and  is 
redeemable  before  maturity  at  the  ple^ie  of  the  county." 

To  each  bond  was  affixed  the  seal  of  the  Coimty  Gommis- 
sionere'  Court  and  was  signed  by  the  County  Judge,  counter- 
signed by  the  Clerk  of  the  County  Court  and  by  the  County 
Treasurer,  the  latter  certifying  that  it  had  been  registered. 

At  the  trial  the  court  instructed  the  jury  that  the  suit  on 
the  coupons  was  barred  by  the  Texas  statute  of  limitations,  but 
it  directed  a  verdict  for  the  amount  of  the  bonds  with  interest 
from  December  6,  1900.  That  judgment  was  affirmed  in  the 
Circuit  Court  of  Appeals,  but  without  any  opinion. 

The  oounty^  insists  that  although  the  bonds  purport  to  have 
been  issued  by  order  of  the  County  Commissioners'  Court  in 
virtue  of  certain  legislative  enactments  referred  to  on  the  face . 
of  the  bonds,  and  which  authorises  that  court  to  issue  bonds 
for  the  etoction  of  a  courthouse  or  jail,  or  both,  and  although 
each  tiond  is  attested  by  the  seal  of  the  Commissioners'  Court 
and  the  agnatures  of  the.  officers  who  alone  could  attest  and 
sign  bonds  issued  for  courthouse  4ind  jail  purposes,  the  court 
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exceeded  its  powers  in  issuing  the  present  bonds  in  that  by 
its  order  of  February  9th,  1886  bonds  to  the  extent  of  only 
S86,000  were  authori2ed-460,000  for  a  courthouse  and  $26,000 
for  a  jail;  whereas,  that  amount  of  bonds  for  such  purposes 
had  in  fact  been  issued  before  the  bonds  in  suit.  This  con- 
tention means  that  the  bonds  in  suit  are  to  be  deemed  void  if 
they  were  in  fact  in  excess  of  the  amount  authorized  by  the 
order  of  February  9th,  1886.  But  that  view  cannot  be  main- 
tained consistently  with  a  long  line  of  decisions. 

Whether  the  Commissioners'  Court,  which  had  statutory  au- 
thority to  issue  such  bonds  as  were  necessary  for  courthouse 
and  jail  purposes,  had  previously  made  the  requisite  order 
therefor  was  a  matter  peculiarly  within  the  knowledge  of  its 
officers.  They  knew  whether  they  had  or  had  not  directed 
bonds  to  be  issued  for  such  purposes.  They  knew,  or  ought  to 
have  known,  whether  the  bonds,  ordered  to  be  issued,  were  in 
excess  of  the  amount  authorized  by  the  legislature.  They  had 
authority  to  determine  whether  the  precedent  conditions  had 
been  fully  performed.  When,  therefore,  the  county,  acting  by 
the  Commissioners'  Court,  did  issue  bonds,  attested  by  the  ^al 
of  the  court  and  the  signatures  of  its  officers,  and  reciting  that 
they  were  issued  under  the  order  of  the  court,  in  virtue  of  the 
statute  named,  and  were  registered — such  recitals  fairly  im- 
porting a  compliance,  in  all  substantial  respects,  with  the  stat- 
ute giving  authority  to  issue  bonds — ^a  bona  fide  purchaser  was 
entitled  to  accept  the  recitals  as  statmg  the  truth,  and  the 
county  cannot,  as  against  such  purchaser,  aU^e  the  contrary. 
It  will  not  be  heard  to  say  that  the  bonds  were  in  excess  of  the 
amount  authorized,  or  that  they  were  not  issued  for  the  pur- 
poses contemplated  by  the  statutes  referred  to.  These  princi- 
ples have  become  firmly  estabUshed,  as  will  be  seen  by  an  ex- 
amination 01  the  adjudged  cases,  some  of  which  are  cited  in 
the  maigin.^ 

1  Toun  of  Coloma  v.  Eaves,  92  U.  S.  4M;  Buchanan  v.  Litchfield,  102 
U.  S.  27S;  School  Distrid  v.  Stone,  106  U.  S.  183;  Commianonere  v. 
Bolke,  94  IT.  S.  104;  Andereon  Cotmty  Commiseionere  v.  Beal,  113  Vs  S. 
VOL.  ocxn— 5 
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The  county,  however,  insists  that  an  examination  of  the 
order  of  the  CommissionerB'  Court  of  February  9th,  1886,  re- 
ferred to  in  the  bonds,  would  have  informed  any  purchaser 

(1)  that  that  court  on  that  day  ordered  only  186,000  in  bonds 
to  be  issued — S60,000  for  a  courthouse  and  $26,000  for  a  jail; 

(2)  that  the  particular  bonds  now  in  suit,  dated  December  6th, 
1886,  and  numbered  91  to  96  inclusive,  were  not  covered  by  that 
order  and  therefore  were  in  excess  of  the  amount  so  ordered  for 
courthouse  and  jail  buildings.  Assuming  for  the  moment,  but 
only  for  the  moment,  that  the  purchaser;  was  bound  to  ascer- 
tain what  the  order  of  February  9th,  1886  contained,  we  observe 
that  the  statutes  recit^  in  the  bonds  did  not  name  a  specific 
amount  beyond  which  the  Commissioners'  Court  could  not  go 
in  issuing  bonds  for  courthouse  and  jail  purposes.  They  were 
authorized  to  issue  for  those  purposes  such  an  amount  in  bonds 
as  was  necessary  up  to  the  point  that  no  more  be  issued  than 
could  be  liquidated  in  ten  years  by  a  tax  of  one-fourth  of 
one  per  cent  for  any  one  year.  It  was  for  the  Commissioners' 
Court  in  the  first  instance  to  determine  what  amount  of  bonds 
on  that  basis  was  required.  We  observe,  also,  as  did  the  Civil 
Gpurt  of  Appeals  of  Texas  in  a  case  to  be  presently  referred  to 
(27  S.  W.  Rep.  702,  720),  that  the  order  of  February  9th,  1886 
did  not  require  that  the  bonds  issued  for  courthouse  and  jail 
purposes  should  be  numbered  consecutively  from  1  to  86;  that 
the  bonds  in  suit  bore  numbers  above  86  was  immaterial  in 
face  of  the  recital  in  them  that  they  were  issued  by  order  of 
the  Commissioners'  Court  and  in  virtue  of  the  statutes  con- 
ferring the  power  to  issue  bonds  for  courthouse  and  jail  pur- 
poses; and  that  that  order  gave  no  information  that  the  bonds 

227,  238-239;  Chaffee  County  v.  Potter,  142  U.  S.  355,  364;  Gunnieon 
County  Commieewners  y.  RoUine,  173  U.  S.  255,  270;  Mercer  County  v. 
Hadcet,  1  WaU.  83;  Cairo  v.  Zone,  149  U.  S.  122;  Town  of  Venice  ▼.  Mur^ 
dodiy  92  U,  8;  494;  Marcy  ▼.  Town  of  Oswego,  92  U.  S.  637;  WHaon  v. 
Saktmanea,  99  U,  8.  499;  Sherman  County  ▼.  Sinume,  109  U.  S.  735, 
737;  HadceU  v.  Ottawa,  99  U.  S.  86,  95;  Ottawa  v.  National  Bank,  105 
U.  8. 34i^  and  authorities  cited  in  each  of  the  above  cases. 
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here  in  suit  were  in  excess  of  the  186,000  in  boDds  directed  by 
that  order  to  be  issued. 

Apart  from  this  view,  it  is  pertinent  to  inquire  whether  the 
purchased  was  bound  to  examine  the  order  of  February  9th,  1886, 
and,  at  his  peril,  to  know  what  that  order  contained?  Was  he 
not  entitled  without  special  or  further  inquiry  to  accept  as 
true  what  the  recitals  in  the  bonds  plainly  imported,  namely, 
that  the  bonds  were  issued  for  courthouse  or  jail  purposes  by 
order  of  the  Oounty  CommissionerB'  Court,  in  conformity  with 
specified  acts  of  the  legislature?  Was  he  not  entitled  to  act 
on  the  belief  that  the  bonds  issued  under  date  of  Decem- 
ber 6th,  1886,  were  within  the  Bmit  authorised  by  the  legisla- 
ture? 

These  questions  find  an  answer  in  EtkinmUe  v.  Dennett]  161 
U.  S.  434,  441,  445,  446.  That  was  an  action  involving  the 
validity  of  two  series  of  bonds,  issued  by  the  city  ofEvansville, 
bdiana,  for  subscription  to  certain  railroads.  Each  bond  of 
tiie  two  series  contained  recitals  to  the  effect  that  the  bonds 
were  issued  in  pursuance  of  certain  legislative  enactments,  and 
by  virtue  of  certain  resolutions  and  ordinances  passed  by  the 
city  councO.  What  was  the  effect  of  these  recitals?  This 
court  said:  "It  is  true  that  the  city  charter  provided  that  'no 
stock  shall  be  subscribed  or  taken  by  the  common  council  in 
such  company,  unless  it  be  on  the  petition  of  two-thirds  of  the 
residents  of  said  city,  who  are  freeholders  of  the  city,  distinctly 
setting  forth  the  company  in  which  stock  is  to  be  taken,  and 
the  number  and  amount  of  shares  to  be  subscribed.'  But  these 
were  only  conditions  which  the  statute  required  to  be  per- 
formed or  met  before  the  power  given  was  exercised.  That 
there  was  legislative  authority  to  subscribe  to  the  stock  of 
these  companies  cannot  be  questioned,  although  the  statute 
declared  that  the  power  should  not  be  exercised  except  under 
the  circumstances  stated  in  the  statute.  Was  a  bona  fide  pur- 
chaser of  bonds  issued  in  payment  of  a  subscription  of  stock — 
the  power  to  subscribe  being  clearly  given — ^bound  to  know  that , 
the  conditions  precedent  to  the  exercise  of  the  power  were 
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not  performed?  If  the  bonds  had  not  contained  any  recitals 
importing  a  performance  of  such  conditions  before  tiie  power 
to  subscribe  was  exercised,  then  it  would  have  been  open  to 
the  city  to  show,  even  as  agamst  a  bona  fide  purchaser,  that 
the  bonds  were  issued  in  disnregard  of  the  statute,  and,  there- 
fore, did  not  impose  any  legal  obligation  upon  it.  Buchanan 
V.  IMchfidd,  102  U.  S.  278;  School  Diatrid  v.  Stone,  106  U.  S. 
183,  187.  But  the  bonds  issued  on  account  of  subscription  to 
the  stock  of  the  Evansville,  Henderson  and  Nashville  Railroad 
Company  recite  that  the  subscription  was  'made  in  pursuance 
of  an  act  of  the  legislature  and  ordinances  of  the  city  council 
passed  in  pursuance  thereof .'  This  imports  not  only  compliance 
with  the  act  of  the  legislature,  but  that  the  ordinances  of  the 
city  council  were  in  conformity  with  the  statute.  It  is  as  if 
the  city  had  declared,  in  terms,  that  all  had  been  done  that 
was  required  to  be  done  in  order  that  the  powe^*  given  might 
be  exercised.  ...  As  therefore  the  recitals  in  the  bonds 
import  compliance  with  the  city's  charter,  purchasers  for  value 
having  no  notice  of  the  non-performance  of  the  conditions 
precedent,  were  not  bound  to  go  behind  the  statute  conferring 
the  power  to  subscribe,  and  to  ascertain,  by  an  examination 
of  the  ordinances  and  records  of  the  city  council,  whether  those 
conditions  had,  in  fact,  been  performed.  With  such  recitals 
before  them  they  had  the  right  to  assume  that  the  circum- 
stances existed  which  authorized  the  city  to  exercise  the  au- 
thority given  by  the  legislature.  .  .  .  The  city  having 
authority,  under  some  circumstances,  to  put  these  bonds  upon 
the  market,  and  having  issued  them  under  the  corporate  seal 
of  the  city,  and  under  the  attestation  of  its  highest  officer, 
certifying  that  they  were  issued  in  payment  of  a  subscription 
of  stock  made  in  pursuance  of  the  city's  charter,  the  principles 
of  justice  demand  that  the  bonds,  in  the  hands  of  bona  fide 
holders  for  value,  should  b^  met  according  to  their  terms,  un- 
less some  clear,  wdl-isettled  rule  of  law  stands  in  the  way.  No 
such  obstacle  exists." 
In  the  same  case  the  court  expressed  its  approval  of  the  de- 
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cisiaQ in  VanHdstmpr.  MadiaanOUy,  1  Wall.  291,  29&-a8uH 
on  municipal  bonds— in  which  Mr.  Justice  Nelson,  speaking  for 
the  court  said:  "Another  objection  taken  is,  that  the  proviso 
requiring'  a  petition  of  two-thirds  of  the  dtisens,  who  were 
freeholders  of  the  city,  was  not  complied  with.  As  we  have 
seen,  the  bonds  signed  by  the  mayor  and  derk  of  the  city  recite 
on  the  face  ot  theip  that  they  were  issued  by  virtue  of  an  ordi- 
nance of  the  common  council  of  the  city,  passed  September  2, 
1852.  This  concludes  the  city  as  to  any  irregularities  that  may 
have  existed  in  carrying  into  execution  the  power  granted  to 
subscribe  the  stock  and  issue  the  bonds,  as  has  been  repeatedly 
held  by  this  court." 

In  Waits  v.  SarUa  Cmz,  184  U.  S.  302,  320,  which  was  also 
a  suit  on  municipal  bonds  and  involved  the  effect  of  redtals 
importing  compliance  with  law,  the  court  referred  to  and  fol- 
lowed Evanaville  v.  Dennett.  It  said:  ''The  city  of  Santa  Cruz 
had  power,  under  the  constitution  and  laws  of  California,  to 
refund  its  outstanding  indebtedness,  evidenced  by  bonds  and 
warrants.  The  nature  and  extent  of  such  indebtedness  were 
matters  peculiarly  within  the  knowledge  of  its  constituted  au- 
thorities. When,  therefore,  the  refimding  bonds  in  suit  wer^ 
issued  with  the  recitals  therein  contained,  the  city  thereby 
represented  that  it  issued  them  under  andin  pursuance  of  and 
in  conformity  with  the  act  of  1883  and  the  constitution  of  the 
State.  As  nothing  on  the  face  of  the  bonds  suggested  that 
such  representations  were  false,  purchasers  had  the  right  to 
assume  that  they  were  true,  especially  in  view  of  the  broad  re- 
cital that  everything  required  by  law  to  be  done  and  performed 
before  executing  the  bonds  had  been  done  and  performed  by 
the  city.  As  there  was  power  in  the  city  to  issue  refunding 
bonds  to  be  used  in  discharging  its  outstanding  indebtedness  of 
a  specified  kind,  purchasers  were  entitled  to  rely  upon  the  truth 
of  the  recitals  in  the  bonds  that  they  were  of  the  class  which 
the  act  of  1893  authorized  to  be  refunded.  They  were  under 
no  duty  to  go  further  and  examine  the  ordinances  of  the  city  to 
ascertain  whether  the  recitals  were  false.    On  the  contrary. 
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puichaseFB  could  assume  that  the  ordinances  would  disclose 
nothing  in  conflict  with  the  recitals  in  the  bonds/' 

In  the  more  recent  case  of  Sianly  County  v.  Oder,  190  U.  S. 
437,  the  court  reviewed  many  of  the  adjudged  cases  and  in 
support  of  the  conclusion  there  reached  cited,  among  other 
^ases,  that  of  EvanmUe  v.  DenneU.  See  also  the  recent  case  of 
Quifdan  v.  Orem  County,  205  U.  S.  410. 

Our  conclusion  on  this  branch  of  the  case  is  that  the  county 
of  Presidio  is  estopped  by  the  recitals  in  its  bonds  to  deny,  as 
against  a  legal  holder  of  the  bonds,  that  they  were  issued  con- 
formably, in  all  respects,  with  the  acts  of  legislation  referred 

It  is,  however,  contended  that  this  principle  only  afifords 
prot^ion  to  bona  fide  purchasers  for  value.  But  dearly  the 
plaintiff  is  to  be  taken,  upon  the  present  record,  as  belonging 
to  that  class;  for,  there  was  no  evidence  that  it  had  knowledge 
or  notice  of  any  facts  impeaching  the  validity  of  the  bonds,  or 
that  were  inconsistent  with  their  recitals,  nor  was  there  any 
evidence  showing  that  the  plaintiff  was  not  a  bona  fide  pur- 
chaser for  value  of  these  bonds.  In  the  absence  of  such  proof 
the  presumption  was  that  the  plaintiff  obtained  the  bonds 
underdue,  or  before  maturity,  in  good  faith,  for  a  valuable  con- 
sideration, without  notice  of  any  circmnstances  impeaching  their 
validity.  The  production  of  a  negotiable  instrument  sued  on, 
with  proof  of  its  genuineness,  if  its  genuineness  be  not  denied, 
makes  a  prima  fiicie  Gas6  for  the  holder.  In  other  words)  the 
possession  of  the  bonds  in  this  case,  their  genuineness  not  being 
disputed,  made  a  prima  facie  case  for  the  plaintiff.  These  views 
are  in  accordance  with  accepted  doctrines  of  the  law  relating 
to  n^otiable  securities,  Swift  v.  Tyson,  16  Pet.  1, 16;  Murray 
V.  Lardner,  2  "Wall.  110,  121;  Chambers  County  v.  Clews,  21 
Wall.  317,  323;  San  Antonio  v.  Mehaffy,  96  U.  S.  312,  314; 
MarUdair  v.  RamsdM,  107  U.  S.  147, 158;  2  Parsons'  Bills  and 
Notes,  9;PinksrUm  v.  Bailey,  8  Wend.  600;  Story  on  Promis- 
sory Notes,  §  196;  1  Daniel  on  Negotiable  Instruments,  5th  ed., 
§812,  and  the  authorities  there  cited;  Chitty  on  Bills,  Uth 
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Amer.  ed.  69;  Aibauin  v.  Anienon,  1  Adolph.  &  EUis,  New  R. 

But  there  is  another  defense  by  the  county  which  must  be 
noticed.  It  is,  that  the  validity  of  these  bonds.has  been  ad* 
judicated  by  the  courts  of  Texas,  and  that  that  adjudication 
concludes  the  plamtiff  in  the  present  action.  Hie  fac(ta^upon 
which  that  defense  is  based  are  these:  On  the  twenty-ei^^th 
of  March,  1£(93,  Ball,  Hutchings  &  Co.  sued  Presidio  County  on 
certain  coujHma  of  bonds,  numbered  from  90  to  96,  inclusive, 
and  dated  December  6th,  1886— the  same  bonds  here  sued  on, 
except  bond  numbered  93,  which  is  not  involved  injbhis  suit» 
The  county,  among  other  defenses,  allied  that  the  bonds  were 
issued  and  delivered  to  contractors  for  the  purpose  of  obtaining 
fvrniltire  for  the  courthouse;  that  the  contractors  therefore  had 
notice  of  the  purpose  for  which  the  bonds  were  issued;  that 
their  issue  for  the  purpose  of  supplying  the  courthouse  with 
fomiture  was  illegal,  fraudulent  and  void;  and,  therefore,  no 
judgment  could  be  rendered  for  the  amount  of  the  coupons  sued 
on.  The  sbate  court  rendered  a  judgment  for  the  county.  From 
that  judgment  an  appeal  was  prosecuted  to  the  Civil  Court  of 
Appeals  of  Texas,  which  reversed  the  judgment  and  ordered 
one  against  the  county.  27  S.  W.  Rep.  702,  707.  That  court, 
among  other  things,  held  that  there  was  nothing  in  the  order 
of  February  9th,  1886  indicating  that  the  bonds  numbered  90  to 
96  were  not  of  the  bonds  therein  ordered  to  be  issued  for  court* 
house  and  jail  purposes;  that  no  question- was  made  that  the 
amount  of  all  the  bonds  issued  for  building  a  courthouse  and 
jail  and  for  furniture  and  waterworks  was  not  within  the 
county's  statutory  limit  for  the  issuing  of  bonds  for  the  build- 
ing of  a  courthouse  and  jail;  and  that  it  was  not  raconsistent 
with  their  being  part  of  the  bonds  ordered  for  courthouse  and 
jail  purposes  that  they  w^re  iiumbered  from  90  to  96.  That 
court  further  said:  ''These  bonds  purport  on  their  face  to  have 
been  issued  by  virtue  of  the  acts  authorizing  bonds  for  the 
erection  of  a  courthouse  and  jail,  and,  by  virtue  of  a  certain 
order  of  the  proper  court,  which  was,  upon  its  face,  authority 
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for  the  issuance  of  a  bonded  debt  for  said  purpose/ in  the  sum 
of  $86,000;  and  there  is  nothing  in  the  order  to  indicate  to  the 
mind  that  there  had  been  an  overissue,  or  that  these  particular 
bonds  were  not  a  part  of  the  186,000.  ...  In  fact/  these 
bonds  would  seem  to  have  been  prepared  and  issued  in  a  manner 
that  concealed  their  true  character,  and  to  mislead  investors 
in  that  class  of  securities;  and  we  are  of  opinion,  on  the  whole 
case,  that  the  county  is  estopped  to  deny  its  liability  to  the 
purchasers." 

This  last  observation  of  the  Texas  Civil  Oourt  of  Appeals 
had,  no  doubt,  reference  to  the  fact  (which  evidoice  in  this  suit 
tended  to  establish),  that  although  the  particular  bonds  in 
suit  were  issued  pursuant  to  an  order  of  the  CommissionerB' 
Court  made  December  4th,  1886  to  pay  for  courthouse /urtiitam 
they  contained  recitals  fairly  implying  that  they  were  issued 
under  the  order  of  February  9th,  1886  and  the  statutes  for  the 
purpose  of  building  a  courUiouse  and  jail. 

Iliat  'case  was  taken  to  the  Supreme  Court  of  Texas,  which 
reversed  the  judgment  of  the  Civil  Court  of  Appeals  and 
affirmed  the  judgment  of  the  court  of  original  jurisdiction. 
Ball,  HiUcfdnga  A  Co.  v.  Presidio  County,  88  Texas,  60-66. 
The  Supreme  Court  of  Texas  assumed,  for  the  purposes  of  its 
opinion,  that  the  County  CommissionerB'  Court  had  the  power 
under  the  acts  of  the  legislature  to  issue  bonds  iof  the  county 
for  courthouse  and  jail  purposes  to  the  full  amount  of  196,000. 
Yet,  it  said,  the  order  of  February  9th,  1886,  referred  to  in  the 
bonds,  showed  that  only  186,000  of  bonds  were  authorized  by 
that  order  to  be  issued  for  such  purposes,  and,  therefore,  that 
the  bonds  in  suit  were  issued  without  any  order  to  support 
them;  that  ''the  law  requires"  a  dealer  in  county  bonds  to 
know  the  provisions  of  the  act  of  the  legislature  and  the  order 
of  the  County  Commiasionera'  Court,  under  and  by  virtue  of 
which  such  bonds  were  issued,  whether  referred  to  on  the  face 
of  the  bonds  or  not;  that  the  facts  made  known  by  the  order  of 
February  9th,  1886  were  sufficient  to  put  a  purchaser  on  inquiry 
as  to  whether  the  coupons  of  the  bonds  now  in  suit  were  in 
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excess  of  the  amount  authorised  by  that  order;  that  the  burden 
of  proof  being  upon  Ball,  Hutching?  &  Co.  to  show  that  they 
were  bona  fide  holders,  it  was  incumbent  on  them,  as  pIainti£Fs, 
to  prove  that  proper  diligence  had  been  used  to  ascertain  the 
facts;  and  that  having  made  no  such  proof,  they  were  not  en- 
titled to  judgment. 

It  is  apparent  that  the  Supreme  Court  of  Texas  proceeded 
in  part  uppn  grounds  inconsistent  with  the  decisions  of  this 
court  in  cases  involving  the  rights  of  the  holders  of  commercial 
paper.  We  allude  here  particularly  to  that  part  of  its  opinion 
holding  that  whatever  the  import  of  the  recitals  in  the  bonds 
a  purchaser  was  bound  to  ascertain  what  were  the  provisions 
of  the  order  of  February  9th,  1886,  imder  and  by  virtue  of  which 
the  bonds  purport  to  have  been  issued.  In  that  view  we  do 
not  concur,  as  what  has  been  said  in  thi$  opinion  sufficiently 
indicates.  Since  the  decision  in  Swift  v.  Tyson,  16  Pet.  1,  19, 
it  has  been  the  accepted  doctrine  of  this  court  that,  in  respect 
of  the  doctrines  of  commercial  law  and  general  jurisprudence 
the  courts  of  the  United  States  will  exercise  their  own  inde- 
pendent judgment,  and  in  respect  to  such  doctrines  will  not 
be  controlled  by  decisions  based  upon  local  statutes  or  local 
usage,  although,  if  the  question  is  balanced  with  doubt,  the 
courts  of  the  United  States,  for  the  sake  of  harmony, ''  will  lean 
to  an  agreement  of  views  with  the  State  courts."  To  that 
effect  are  Burgess  v.  SeUgman^  107  U.  S.  20,  33,  34;  Pana  v. 
Bowler,  107  U.  S.  529,  and  Oaies  v.  NaHonal  Bank,  100  U.  S. 
239,  246,  oTid  atUhorUies  cited  in  each  case.  But  in  the  present 
suit  and  upon  the  particular  question  now  iinder  consideration 
it  is,  periiaps,  immaterial  that  the  learned  Supreme  Court  of 
Texas  did  not  proceed  on  grounds  consistent  with  the  settled 
doctrines  of  this  court  on  questions  of  commercial  law;  for, 
that  court  having  jurisdiction  of  the  case  before  it  the  question 
to  be  met  is  whether  the  judgment  actually  rendered  by  that 
court  in  Ball,  HtUchings  &  Co,  v.  Presidio  County,  as  matter  of 
law,  concludes  the  plaintiff  in  this  suit. 

In  determining  that  question  certain  facts  may  be  taken  as 
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established  by  the  proof  mtroduoed  by  the  county  and  v^iich 
it  deemed  material,  namely:  1.  That  the  miit  in  the  state  court 
w^  upon  interest  coupons,  and  not  upon  the  bcmds  to  which 
they  were  attached.  2.  That  on  December  10th,  1886,  after  the 
bonds  were  issued,  F.  M,  Ball  purchased  those  here  in  suit 
from  the  contractor  to  whom  they  were  delivered  on  account 
otfurmiure  supplied  for  the  courthouse,  and  on  the  same  day 
one  League  purchased  from  Ball  four  of  the  bonds.  3.  Both 
Ball  and  Lei^e  purchased,  in  good  faith,  at  par  and  interest, 
without  notice  of  any  facts  impeaching  the  validity  of  the  bonds. 
4.  Tliat  their  purchases  were  before  the  action  in  the  state 
court,  which  was  not  commenced  until  August  15th,  1902.  5. 
That  when  that  suit  was  begun,  the  bonds,  so  far  as  appears 
from  the  record,  belonged  to  Ball  and  League,  and  remained 
under  their  control  during  the  pendency  of  that  suit  and  were 
not  produced  in  court.  6.  Ball,  Hutchkigs  &  Co.,  the  plaintiffs 
in  that  suit,  were  only  the  agents  for  the  collection  of  the  inr 
terest  coupons.  7.  It  does  not  appear  from  the  present  record 
when  the  Noel- Young  Bond  &  Stock  Co.,  the  present  plamtiff, 
became  the  holder  and  owner  of  the  bonds,  whether  during 
the  pendency  of  the  suit  in  the  state  court  or  after  the  final 
judgment  on  March  4th,  1895  in  the  Supreme  Court  of  Texas. 

The  argument  in  support  of  the  conclusiveness  of  the  judg- 
ment necessarily  rests  on  the  ground  that  the  suit  on  the  cou- 
pons created  a  lis  pendens  that  prevented  any  one  from  pur- 
chasing the  bonds  except  subject  to  such  judgment  as  might 
be  rendered  on  that  suit.  But,  clearly,  the  negotiability  of  the 
bonds  was  not  destroyed  by  the  mere  bringing  or  pendency 
of  the  suit  on  the  coupons,  idthough  the  issue  in  that  suit  as  to 
the  validity  of  the  coupons  may  have  incidentally  involved  an 
inquiry  as  to  the  validity  of  the  bonds  to  which  they  were  at- 
tached. It  may  be  that  the  holder  of  negotiable  coupons  sued 
on,  being  also,  at  the  time,  the  holder  and  owner  of  the  bonds, 
may  be  concluded,  as  between  him  and  the  county,  in  a  subse- 
quent suit  on  the  bonds,  by  a  previous  judgment  on  the  cou- 
pons in  the  suit,  in  which  the  coupons  were  held  invalid  be- 
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cause  attached  to  invalid  bonds.  But  one  who  became  a  bona 
fide  purchaser  for  value  of  the  bonds,  after  the  mstitution  of 
tiie  suit  on  the  coupons,  not  bang  himself  a  party  to  or  having 
notice  of  that  suit,  will  not  be  concluded  by  the  judgment  as 
to  the  coupons.  A  suit  on  coupons  and  a  suit  on  the  bonds  are 
based  on  different  causes  of  action. .  The  coupons  and  bonds 
were  capable  of  separate  ownership  and  of  separate  suits. 
Judgnient  might  be  rendered  on  coupons  without  producing 
the  bonds  to  which  they  were  originally  attached.  In  Nesbit  v. 
Riverside  IndeptmderU  District,  144  U.  S.  610,  611,  618,  which 
was  an  action  on  county  bonds,  and  in  which  it  was  a  question 
whether  a  judgment  in  a  former  suit  on  coupons  of  certain 
bonds  of  the  same  issue  barred  an  action  on  the  bonds,  this 
court  said:  "Now,  the  present  suit  is  on  causes  of  action  dif- 
ferent from  those  presented  in  the  suit  at  Des  Moines.  Bonds 
16,  17  and  18  were  not  presented  or  known  m  that  suit;  and 
while  bonds  14  and  15  were  presented,  alleged  to  be  the  prop- 
erty of  plaintiff,  and  judgment  asked  upon  six  coupons  attached 
thereto,  yet  the  cause  of  action  on  the  six  coupons  is  distinct 
and  separate  from  that  upon  the  bonds  or  the  other  coupons. 
Each  matured  coupon  is  a  separable  promise,  and  gives  rise  to 
a  separate  cause  of  action.  It  may  be  detached  from  the  bond 
and  sold  by  itself.  Indeed,  the  title  to  several  matured  coupons 
of  the  same  bond  may  be  in  as  many  different  persons,  and 
upon  each  a  distinct  and  separate  action  be  maintained.  So, 
whQe  the  promises  of  the  bond  and  of  the  coupons  in  the  first 
instance  are  upon  the  same  paper,  and  the  coupons  are  for  in- 
terest due  upon  the  bond,  yet  the  promise  to  pay  the  coupon  is 
as  distinct  from  that  to  pay  the  bond,  as  though  the  two  prom- 
ises were  placed  in  different  instruments,  upon  different  paper." 
To  the  same  effect  is  Edwards  v.  Bates  Co,,  163  U.  S;  269,  271. 
A  purchaser,  when  buying  the  bonds,  was  not  bound  at  his 
peril  to  know  of  the  pendency  of  the  suit  on  the  coupons.  He 
could  buy  without  being  concluded  by  a  judgment  rendered 
on  coupons  involved  in  a  suit  to  which  he  was  not  a  party,  and 
of  the  pendency  of  which  he  had  no  notice. 
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An  instructive  case  on  this  subject  is  County  of  Warrea  v. 
Marcy,  97  U.  S.  96.  That  was  an  action  on  coupons  attached 
to  negotiable  bonds  issued  by  a  county.  The  facts  on  which 
the  defense  was  based  were  these:  A  taxpayer  brought  a  suit 
against  a  county  on  behalf  of  himself  and  all  other  taxpayers 
for  an  injunction  to  prevent  the  county  from  making  a  sub- 
scription to  the  stock  of  a  certain  railroad  company.  A  tem- 
porary injunction  was  granted,  which  was  afterwards  dissolved, 
and  the  bill  was  dismissed.  The  plaintiff  appealed  to  the  Su- 
preme Court  of  the  State,  which  reversed  the  judgment  and  a 
decree  was  ordered  to  be  entered,  and  was  entered,  enjoining 
the  county  from  making  the  proposed  subscription.  Pending 
the  suit  and  after  the  dissolution  of  the  temporary  mjunction, 
and  while  the  case  was  pending  on  appeal^  the  county  made 
the  subscription  sought  to  be  enjoined,  and  issued  and  de- 
livered to  the  railroad  company  the  bonds  to  which  the  coupons 
there  m  suit  were  attached.  Marcy  purchased  some  of  the 
bonds  for  value  before  maturity,  and  without  any  actual  no- 
tice of  their  alleged  invalidity,  or  of  any  suit  in  relation  thereto. 
The  question  in  the  case  was  whether  the  pendency  of  the 
equity  suit  to  prevent  the  subscription  and  an  issue  of  bonds 
was  constructive  notice  to  all  persons  of  the  invalidity  of  the 
bonds  issued  in  payment  for  the  subscription. 

This  court,  speaking  by  Mr.  Justice  Bradley,  held  the  bonds 
to^be  valid  in  the  hands  of  a  bona  fide  purchaser  for  value 
upon  these  grounds,  saying:  ''That  if  a  municipal  body  has 
lawful  power  to  issue  bonds  or  other  negotiable  securities,  de- 
pendent only  upon  the  adoption  of  certain  preliminary  pro- 
ceedings, such  as  a  popular  election  of  the  constituent  body, 
the  holder  in  good  faith  has  a  right  to  assume  that  such  pre- 
liminary proceedings  have  taken  place,  if  the  fact  be  certified 
on  the  face  of  the  bonds  themselves,  by  the  authorities  whose 
primary  duty  it  is  to  asc^rtidn  it.''  On  .the  question  of  lis 
pendens  the  court  said:  ''It  is  a  general  rule  that  all  persons 
dealing  with  property  are  bound  to  take  notice  of  a  suit  pend- 
ing with  regard  to  the' title  thereto,  and  will,  on  their  peril. 


Digitized  by 


Google 


PRESIDIO  CX>UNTY  v.  NOEL-YOUNG  BOND  CO.    77 
212  U.S.  Opinion  of  the  Court. 

purchase  the  Bame  from  any  of  the  parties  to  the  suit.  But 
this  rule  is  not  of  universal  application.  It  does  not  apply  to 
negotiable  securities  purchisised  before  maturity,  nor  to  articles 
of  ordinary  commerce  sold  in  the  usual  way.  This  exception 
was  suggested  by  Chancellor  Kent,  in  one  of  the  leading  cases 
on  the  subject  in  this  country,  and  has  been  confirmed  by  many 
subsequent  decisions" — citing  Murray  v.  BalloUy  1  Johns. 
(N.  Y.)  Ch.  566;  Murray  v.  Lylbum,  2  Johns.  Ch.  441 ;  Kieffer  v. 
Ehler,  18  Pa.  St.  388;  Winsim  v.  Wesifddt,  22  Alabama,  760; 
Slane  v.  EUiott,  11  Ohio  St.  262;  Mims  v.  West,  38  Geoi^,  18; 
Leitch  V.  Wells,  48  N.  Y.  585;  DurarU  v.  lauxi  CourUy,  1  Woolw. 
69.  The  court  also  referred  to  City  of  Lexington  v.  Butler,  14 
Wall.  283,  saying:  "In  that  case  irregularities  had  occurred  in 
the  preliminary  proceedings,  and  the  city  authorities  refused  to 
issue  the  bonds.  A  mandamus  was  applied  for  by  the  railroad 
company,  for  whose  use  the  bonds  were  intended;  and  judg- 
ment of  mandamus  was  rendered  compelling  the  city  to  issue 
them,  and  it  issued  them  accordingly.  Subsequently,  this 
judgment  was  reversed  by  the  Court  of  Appeals  of  Kentucky, 
and  an  injunction  was  obtained  to  prevent  the  railroad  com- 
pany from  parting  with  the  bonds.  The  injunction  was  not 
obeyed;  the  bonds  were  n^otiated  whilst  proceedings  were 
still  pending,  and  were  purchased  by  the  plaintiff  for  value  be- 
fore maturity,  without  any  knowledge  of  these  circumstances. 
This  court  held  that  the  bonds  were  valid  in  his  hands  .  .  . 
Whilst  the  doctrine  of  constructive  notice  arising  from  lis 
pendens,  though  often  severe  in  its  application,  is,  on  the  whole, 
a  wholesome  and  necessary  one,  and  founded  on  principles 
affecting  the  authoritative  administration  of  justice,  the  ex- 
ception to  its  application  is  demanded  by  other  considerations 
equally  important,  as  affecting  the  free  operations  of  commerce, 
and  that  confidence  in  the  instruments  by  which  it  is  carried 
on,  which  is  so  necessary  in  a  business  community."  In  Or- 
leans V.  PlaU,  99  U.  S.  676,  682,  the  court  said:  "The  doctrine 
of  lis  pendens  has  no  application  to  commercial  securities." 
See  also  County  of  Cass  v.  Gillette,  100  U.  S.  585,  593,  and 
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Carroll  County  v.  Smith,  111  U.  S.  556,  562,  to  the  same  ef- 
fect. 

We  hold  that  upon  the  present  record  the  plaintiff  company 
is  to  be  taken  as  having  purchased  the  boncb  here  in  suit  be- 
fore maturity  and  for  value,  without  notice  of  any  circum- 
stances indicating  that  their  validity  was  or  could  be  impeached; 
consequently,  the  judgment  in  favor  of  the  county  in  the  suit 
brought  in  the  state  court  by  Ball,  HutchingB  &  Co.  on  some  of 
the  coupons  of  the  bonds  now  in  suit — ^in  which  suit  the  present 
plaintiff  company  was  not  a  party  and  of  which  it  is  not  shown 
to  have  had  notice — does  not  preclude  a  judgment  in  its  favor 
against  the  county  on  the  bonds. 

For  the  reasons  stated,  the  judgment  of  the  Circuit  Court  of 
the  United  States  must  be  aflSrmed. 

It  18  90  ordered. 

The  Chief  Justice  dissents. 


MOYER  V.  PEABODY. 

error  to  the  circuit  court  of  the  united  states  for  the 
district  of  colorado. 

No.  55.    Argued  Januaiy 5,  6, 1909.— DeddedJaiiuaiy  18, 1909. 

What  is  due  process  of  law  depends  on  circumstances,  and  varies  with 
the  subject-matter  and  necessities  of  the  situation. 

An  officer  of  a  State  interfering  with  an  individual's  lights  in  an  uncon- 
stitutional manner  derives  no  protection  from  personal  liability  on 
account  of  his  office. 

The  declaration  of  the  governor  of  a  State  that  a  state  of  insurrection 
exists  is  conclusive. 

Where  the  constitution  and  laws  of  a  State  give  the  governor  power  to 
suppress  insurrection  by  the  National  Guard,  as  is  the  case  in  Col- 
orado, he  may  also  seise  and  imprison  those  resisting,  and  is  the  final 
judge  of  the  necessity  for  such  action ;  and  when  such  an  arrest  is  made 
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in  good  faith  he  cannot  be  subjected  to  an  action  therefor  after  he  is 
out  of  office  on  the  ground  that  he  had  not  reasonable  cause. 

Public  danger  warrants  the  substitution  of  executive  for  judicial  process; 
and  the  ordinary  rights  of  individuals  must  yield  to  what  the  execu- 
tive honestly  deems  the  necessities  of  a  critical  moment. 

Without  deciding  other  questions  as  to  the  jurisdiction  of  the  Circuit 
Coiirt,  hdd  that  the  declaration  of  plaintiff  in  error  in  this  case  against 
the  former  governor  of  Colorado  for  arrest  and  detention  during  a 
period  of  insurrection  does  not  give  the  Circuit  Court  jurisdiction 
'thereof  imder  §  629  or  §  1979,  Rev.  Stat.,  as  a  suit  authorised  by  law 
brought  to  redress  the  deprivation  of  a  constitutional  right. 

148  Fed.  Rep.  870,  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edmund  F.  Richardson,  with  whom  Mr.  Horace  N. 
Hawkins  was  on  the  brief,  for  plaintiff  in  error: 

The  Circuit  Court  of  the  United  States  has  jurisdiction  to 
entertain  a  controversy,  arising  under  §  1979,  Rev.  Stat.,  for 
the  infringement  of  a  guaranty  secured  by  the  Fourteenth 
Amendment. 

An  allegation  in  the  complaint  showing  that  one  has  been 
deprived  of  the  constitutional  guaranty  of  liberty,  without  due 
procesfs  of  law,  setting  up  and  defining  in  his  complaint  what 
constitutes  due  process  of  law  in  the  state  courts,  coupled  with 
an  averment  tfaiat  those  state  coiirts  were  in  the  untrammeled 
exercise  of  their  jurisdiction,  except  in  so  far  as  they  were  inter- 
fered with  by  the  defendants  themselves,  gives  to  the  Federal 
courts  a  jurisdiction  to  determine  whether  or  not  the  statement 
of  facts  contained  in  the  complaint  is  true,  and  if  it  is  true,  a 
right  and  duty  devolves  upon  those  courts  to  remedy  that 
deprivation.    Hemsley  v.  Meyer,  45  Fed.  Rep.  283. 

It  is  state  action  of  a  particular  character  that  is  prohib- 
ited by  the  Fourteenth  Amendment.  Individual  invasion  of 
individual  rights  is  not  the  subject-matter  of  the  amend- 
ment. It  does  not  mvest  Congress  with  power  to  legislate 
upon  subjects  which  are  within  the  domain  of  state  legisla- 
tion, but  to  provide  modes  of  relief  against  state  legislation  or 
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state  action  of  the  kind  referred  to.  Virginia  v.  Rivea,  100  U.  B. 
313;  CivU  Rights  Cases,  109  U.  S.  3;  Ex  parte  Plessy,  45  La. 
Ann.  80;  Logan  y.  UnUed  States,  144  U.  S.  263;  HaU  v.  Vir- 
ginia,  8  Wall.  168;  Legrand  v.  Uniied  States,  12  Fed.  Rep.  577; 
MiOer  v.  New  York,  13  Blatchf .  469. 

What  these  defendants  did  appears  to  have  been  done  by 
them  as  officers  of  the  State.  That  action  has  met  the  sanction 
of  the  majority  opinion  of  the  Supreme  Court  of  the  State.  If 
state  action  be  obnoxious  to  the  Fourteenth  Amendment,  the 
Circuit  Court  has  jurisdiction  to  uphold  that  Amendment  and 
to  maintain  the  paramount  law  of  the  land,  and  the  duty  de- 
volves upon  it  to  declare  what  the  Constitution  means  or  to 
follow  the  declarations  already  made  by  this  court  upon  that 
subject. 

The  defendants  cannot  be  relieved  from  the  consequences  of 
their  wrongful  acts  by  reason  of  their  being,  at  the  time,  officers 
of  the  State.  Ex  parte  Virginia,  100  U.  S.  339 ;  Ames  v.  Kansas, 
111  U.  S.  449,  470;  Paindexter  v.  Greenhaw,  114  U.  S,  270,  285; 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  and  cases  there  cited. 

The  action  of  the  defendants  in  imprisoning  Moyer  under 
the  circumstances  recited  in  the  complaint  was  in  violation  of 
the  Fourteenth  Amendment.  See  Ex  parte  MiUigan,  4  Wall. 
2;  Ex  parte  Merryman,  9  Am.  L.  R.  524;  S.  C,  17  Fed.  Cas. 
No.  9,487. 

No  officer  can  escape  liability  for  causing  the  arrest  and  im- 
prisonment of  a  civilian  who  is  not  amenable  to  military  law. 
The  utmost  that  he  can  do  in  a  state  of  war  is  to  arrest  such 
civilian  and  turn  him  over  to  the  civil  authorities,  if  the  civil 
authorities  are  in  operation;  if  not,  he  must  be  turned  over  to 
the  civil  authorities  the  minute  that  such  authorities  are  in 
operation,  a,nd  the  first  duty  of  the  military  is  to  see  that  the 
civil  authorities  are  placed  in  operation.  McCaU  v.  McDowdl, 
Deady,  233;  McCaU  v.  McDowell,  1  Abbott,  212;  Ex  parte 
Merryman,  Taney,  246;  S.  C,  9  Am.  L.  R.  524;  S.  C,  17  Fed. 
Cas.,  No.  9,487 ;  Cochran  it  Thompson  v.  Tucker,  3  Coldwell,  186; 
CoFpertan  v.  Martin,  4  W.  Va.  138;  S.  C,  6  Am.  Rep.  270. 
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Mr.  Horace  Phelps,  with  whom  Afr.  William  H,  Dickson, 
Attorney  General  of  the  State  of  Colorado,  and  Mr.  John  M. 
Waldron  were  on  the  brief,  for  defendants  in  error: 

The  judicial  power  of  the  United  States  does  not  extend  to 
this  controversy.  This  is  not  a  case  arising  under  the  Federal 
Constitution  nor  under  any  law  of  the  United  States.  Uni- 
ted States  V.  Cndkshank,  92  U.  S.  542;  United  States  v.  Harris, 
106  U.  S.  629;  Virginia  v.  Rives,  100  U.  S.  313,  334;  Barney  v. 
City  of  New  York,  193  U.  S.  430,  437;  St.  L.,  /.  M.  cfe  S.  Ry. 
Co.  V.  Davis,  132  Fed.  Rep.  629,  639;  City  of  Dawson  v.  Trust 
Co.,  197  U.  S.  178;  Hodges  v.  United  States,  203  U.  S.  1,  14, 15, 
16;  Carter  v.  Greenhow,  114  U.  S.  317;  New  Orleans  v.  Benjamin, 
153  U.  S.  411,  424. 

The  amended  complaint  does  not  state  a  cause  of  action. 
The  acts  complained  of  were  done  by- the  defendants  as  officials, 
in  pursuance  of  their  duty  to  the  State,  and  well  within  their 
lawful  powers.  LuOier  v.  Borden,  7  How.  1,  45,  46;  2  Bare, 
American  Constitutional  Law,  p.  969;  Griffin  v.  Wilcox,  21 
Indiana,  370,  38Q;  In  re  Boyle,  6  Idaho,  609;  Houston  v.  Moore, 
5  Wheat.  1,  54;  Sutherland,  Notes  on  the  United  States  Con- 
stitution, pp.  202,  458. 

The  questions  sought  to  be  litigated  in  this  case  are  purely 
political,  and  Federal  courts  are  not  clothed  by  the  Constitu- 
tion or  laws  of  the  United  States  with  any  jurisdiction  over 
such  questions.  Black  on  the  Constitution,  pp.  64,  85,  86; 
1  Bryce  on  American  Constitution,  p.  262;  PhiUips  v.  Hatch,  1 
Dillon,  571;  Keeley  v.  Sanders,  99  U.  S.  441;  In  re  Moyer,  35 
Colorado,  159. 

The  Governor  of  Colorado  had  power  to  determine  the  ex- 
istence of  a  state  of  insurrection  in  a  given  locality  in  the  State, 
and,  as  an  incident  thereto,  the  power  to  determine  what  per- 
sons within  the  insurrectionary  district  are  to  be  treated  as 
aideiB  or  abettors  of  such  insurrection.  This  has  been  deter- 
mined by  the  Supreme  Court  of  Colorado,  and  this  construc- 
tion is  binding  upon  the  Federal  courts.  Dreyer  v.  Illinois,  187 
XJ.  S.  71 ;  Reetz  v.  Michigan,  188  U.  S-  505 ;  Murray  v.  Louisiana, 
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163  U.  S.  101;  1  Kent's  Ck)mmentarie8,  p.  283;  Story  on  the 
Constitution,  §  1491. 

No  invasion  of  any  right  under  the  Federal  Constitution  is 
shown.  Neither  the  arrest  of  plaintiff  in  error  nor  the  adjudi- 
cation of  the  lawf ubess  thereof  by  the  Supreme  Court  of  Colo- 
rado constituted  an  infringement  of  any  guaranty  of  the  Fed- 
eral Constitution.  Jacobson  v.  Massachusetts,  197  U.  S.  11; 
United  States  v.  Ju  Toy,  198  U.  S.  253,  263 ;  Clearing  House  v. 
Coyne,  194  U.  S.  497;  In  re  Bergen,  2  Hughes,  513. 

Mr.  Justice  HoLBfES  delivered  the  opinion  of  the  court. 

This  is  an  action,  brought  by  the  plaintiff  in  error  against 
the  former  Governor  of  the  State  of  Colorado,  the  former  Ad- 
jutant General  of  the  National  Guard  of  the  same  State,  and  a 
captain  of  a  company  of  the  National  Guard,  for  an  imprison- 
ment of  the  plaintiff  by  them  while  in  office.  The  complaint 
was  dismissed  on  demurrer,  and  the  case  comes  here  on  a  cer- 
tificate that  the  demurrer  was  sustained  solely  on  the  ground 
that  there  was  no  jurisdiction  in  the  Circuit  Court.  148  Fed. 
Rep.  870. 

The  complaint  alleges  that  the  imprisonment  was  continued 
from  the  morning  of  March  30, 1904,  to  the  afternoon  of  June  15, 
and  that  the  defendants  justified  under  the  constitution  of 
Colorado  making  the  Governor  commander-in-chief  of  the  state 
forces,  and  giving  him  power  to  call  them  out-to-execute  laws, 
suppress  insurrection  and  repel  invasion.  It  alleges  that,  his 
imprisonment  was  without  probable  cause,  that  no  complaint 
was  filed  against  uhe  plaintiff,  and  that  (in  that  sense)  he  was 
prevented  from  having  access  to  the  courts  of  the  State,  al- 
though they  were  open  during  tlie  whole  time;  but  it  sets  out 
proceedings,  on  habeas  ^corpus,  instituted  by  him  before  the  Su- 
preme Court  of  the  State^  in  which  that  court  refused  to  admit 
him  to  bail  and  ultimately  discharged  the  writ.  In  re  Moyer, 
35  Colorado,  154  and  159.  In  tjiose  proceedings  it  appeaned 
that  the  Governor  had  declared  a  county  to.be  in  a  state  of  in- 
surrection, had  called  out  troops  to  put  down  the  trouble,  and 
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had  ordered  that  the  plaintiff  should  be  arrested  as  a  leader  of 
the  outbreak,  and  should  be  detained  until  he  could  be  dis- 
charged with  safety,  and  that  then  he  should  be  deh vered  to  the 
civil  autiiorities  to  be  dealt  with  according  to  law. 

The  jurisdiction  of  the  Circuit  CJourt^  if  it  exists,  is  under  Rev. 
Stat.  §  629,  Sixteenth.  That  clause  gives  original  jurisdiction 
"of  all  suits  authoriied  by  law  to  be  brought  by  any  person  to 
redress  the  deprivation,  under  color  of  any  law,  statute,  ordi- 
nance, regulation,  custom,  or  usage  of  any  State,  of  any  right, 
privil^e,  or  immunity,  secured  by  the  C!onrtitution  of  the 
United  States,  or  of  any  right  secured  by  any  law  providing  for 
equal  rights  of  citizens  of  the  United  States,  or  of  all  persons 
within  the  jurisdiction  of  the  United  States.''  The  complaint 
purports  to  be  founded  upon  the  Constitution  arid  on  Rev.. 
Stat.  §  1979,  which  authorizes  suit  to  be  brought  for  such  dep- 
rivation as  above  described.  Therefore  the  question  whether 
the  complaint  states  a  case  upon  the  merits  under  §  1979  in  this 
instance  is  another  aspect  of  the  question  whether  it  states  a 
case  within  the  jurisdiction  of  the  court  under  §  629,  cl.  16. 
Taken  either  way,  the  question  is  whether  this  is  a  suit  author- 
ized by  law,  that  is,  by  §  1979,  or  the  Constitution,  or  both. 

The  plaintiff's  position,  stated  in  a  few  words^  is  that  the  ac- 
tion of  the  Governor,  sanctioned  to  the  extent  that  it  was  by 
the  decision  of  the  Supreme  Court,  was  the  action  of  the  State 
and  therefore  within  the  Fourteenth  Amendment;  but  that  if 
that  action  was  unconstitutional  the  Governor  got  no  protect 
tion  from  personal  liability  for  his  unconstitutional  interference 
-with  the  plaintiff's  ri^ts.  It  is  admitted,  as  it  must  be,  that 
the  Governor's  declaration  that  a  state  of  insurrection  existed 
18  conclusive  of  that  fact.  It  seems  to  be  admitted  also  that  the 
arrest  alone  would  not  necessarily  have  given  a  right  to  bring 
this  suit.  Indher  v.  Borden^  7  How.  1,  45,  46.  But  it  is  said 
that  a  detention  for  so  many  days,  alleged  to.  be  without  prob- 
able cause,  at  a  time  when  the  courts  were  open,  without  an 
attempt  to  bring  the  plaintiff  before  them,  makes«a  case  on 
which  he  has  a  right  to  have  a  jury  pass. 
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We  shall  not  consider  all  of  the  questions  that  the  facts  sug- 
gest, but  shall  confine  ourselves  to  stating  what  we  regard  as  a 
sufficient  answer  to  the  complaint,  without  implying  that  there 
are  not  others  equally  good.  Of  course  the  plaintiff's  position  is 
that  he  has  been  deprived  of  his  liberty  without  due  process  of 
law.  But  it  is  familiar  that  what  is  due  process  of  law  depends 
on  circumstances.  It  varies  with  the  subject-matter  and  the 
necessities  of  the  situation.  Thus  sununary  proceedings  suffice 
for  taxes,  and  executive  decisions  for  exclusion  from  tiie  coim- 
try.  Murray  v.  Hdboken  Land  <fe  Improvement  Co,,  18  How. 
272;  United  States  v.  Ju  Toy,  198  U.  S.  253,  263.  What,  then, 
are  the  circumstances  of  this  case?  By  agreement  the  record 
of  the  proceedings  upon  habeas  corpus  was  made  part  of  the 
complaint,  but  that  did  not  make  the  averments  of  the  petition 
for  the  writ  averments  of  the  complaint.  The  facts  that  we  are 
to  assume  are  that  a  state  of  insurrection  existed  and  that  the 
Governor,  without  sufficient  reason  but  in  good  faith,  in  the 
courae  of  putting  the  insurrection  down  held  the  plaintiff  imtil 
he  thought  that  he  safely  could  release  him. 

It  would  seem  to  be  admitted  by  the  plaintiff  that  he  was 
president  of  the  Western  Federation  of  Miners,  and  that,  who- 
ever was  to  blame,  trouble  was  apprehended  with  the  members 
of  that  organisation.  We  mention  these  facts  not  as  material, 
but  simply  to  put  in  more  definite  form  the  nature  of  the  oc- 
casion on  which  the  Governor  felt  called  upon  to  act.  In  such 
a  situation  we  must  assume  that  he  had  a  right  under  the  state 
constitution  and  laws  to  call  out  troops,  as  was  held  by  the 
Supreme  Court  of  the  State.  The  constitution  is  supplemented 
by  an  act  providing  that  ''when  an  invasion  of  or  insurrection 
in  the  State  is  made  or  threatened  the  Governor  shall  order  the 
National  Guard  to  repel  or  suppress  the  same."  Laws  of  1897, 
c.  63,  Art.  7,  §  2,  p.  204.  That  means  that  he  shall  make  the 
ordinary  use  of  the  soldiers  to  that  end;  that  he  may  JdU  per- 
sons who  resist  and,  of  course,  that  he  may  use  ttte  milder 
measure  of  seizing  the  bodies  of  those  whom  he  considers  to 
stand  in  the  way  of  restoring  peace.   Such  arrests  are  not  neo- 
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eflsarily  for  pmuahmeiit,  but  are  by  way  of  precaution  to  pr&> 
vent  the  exercise  of  hostile  power.  So  long  as  such  arrests  are 
made  in  good  faith  and  in  the  honest  belief  that  they  are  needed 
in  order  to  head  the  insurrection  off,  the  Governor  is  the  final 
judge  and  cannot'  be  subjected  to  an  action  after  he  is  out  of 
office  on  the  ground  that  he  had  not  reasonable  ground  for  his 
belief.  If  we  suppose  a  Governor  ytiih  a  very  long  term  of 
office,  it  may  be  that  a  case  coi'M  be  imagined  in  which  the 
length  of  the  imprisonment  would  raise  a  different  question. 
But  there  is  nothing  in  the  duration  of  the  plaintiff's  detention 
or  in  the  allegations  of  the  complaint  that  would  warrant  sub- 
mitting the  judgment  of  the  Governor  to  revision  by  a  jury. 
It  is  not  alleged  that  his  judgment  was  not  honest,  if  that  be 
material,  or  that  the  plaiAtiff  was  detained  after  fears  of  the 
insurrection  were  at  an  end. 

No  doubt  there  are  cases  where  the  expert  on  the  spot  may  be 
called  upon  to  justify  his  conduct  later  in  court,  notwithstand- 
ing the  fact  that  he  had  sole  command  at  the  time  and  acted  to 
the  best  of  his  knowledge.  That  is  the  position  of  the  captain 
of  a  ship.  But  even  in  that  case  great  weight  is  given  to  his 
determination  and  the  matter  is  to  be  judged  on  the  facts  as 
they  appeared  then  and  not  merely  in  the  light  of  the  event. 
Lawrence  v.  MitUvm,  17  How.  100  110;  The  Siar  of  Hope,  9 
Wall.  203;  The  Germanic,  196  U.  S.S89,  5M,  595.  When  it 
comes  to  a  decision  by  the  head  of  the  State  upon  a  matter 
involving  its  life,  the  ordinary  rights  of  individuals  must  yield 
to  what  he  deems  the  necessities  of  the  moment.  Public  dan- 
ger warrants  the  substitution  of  executive  process  for  judicial 
process.  See /Ceely  v.  Sanders,  99  U.  S.  441, 446.  This  was  ad- 
mitted with  regard  to  killing  men  in  the  actual  clash  of  arms, 
and  we  think  it  obvious,  although  it  was  disputed,  that  the  same 
is  true  of  temporary  detention  to  prevent  apprehended  harm. 
As  no  one  would  deny  that  there  was  immunity  for  ordering  a 
company  to  fire  upon  a  mob  m  insurrection,  and  that  a  sl^i;e 
law  authorizing  the  Governor  to  deprive  citiaens  of  life  under 
such  circumstances  was  consistent  with  the  Fourteenth  Amend- 
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ment,  we  are  of  opinion  that  the  same  is  trae  of  a  law  author- 
izing by  implication  what  was  done  in  this  case.  As  we  have 
said  already,  it  is  uonecessaiy  to  consider  whether  there  aie 
other  reasons  why  the  Circuit  Court  was  right  in  its  conchision. 
It  is  enough  that  in  our  opinion  the  declaration  does  not  dis- 
close a  "suit  authorized  by  law  to  be  brought  to  redress  the 
deprivation  of  any  right  secured  by  the  Constitution  of  the 
United  States."    See  Daw  v.  Johnson,  100  U.  S.  158. 


Mb.  Justice  Moody  took  no  part  in  the  decpion  of  this  case. 


WATERS-PIERCE  OIL  COMPANY  v.  STATE  OF  TEXAS 

(NO.  1). 

ERROR  TO  THE  COUftF  OF  CIVIL  APPEALS  FOR  THE  THIRD  SXTPREMB 
JUDICIAL  DISTRICT  OF  THE  STATE   OF  TEXAS. 

No.  359.    Aigaed  November  2, 3, 1908.-~Deoided  Januaiy  IS,  1909. 

The  jurisdiction  of  this  court,  under  {  709  Rev.  Stat.,  to  review  the 
proceedings  of  state  courts  is  limited  to  specific  instances  of  denials 
of  Federal  rights  specially  set  up  in  and  denied  by  the  state  court. 

This  court  does  not  review,  but  accepts  as  conclusive  the  findings  of 
facti  made  by  the  statie  court. 

Although  the  state  court  may  incorrectly  charge  as  to  certain  provisions  . 
of  a  statute  if  the  jury  finds  that  defendant  has  violated  those  prt>- 
visions  and  also  other  provisions  not  mvolving  any  Federal  question, 
and  only  one  penalty  is  assessed,  the  judgment  rests  on  a  non-Federal 
ground  sufficient  to 'sustain  it^  and  this  court  has  not  jurisdicUon  to 
review  it  under  §  709  Rev.  Stat. 

Although  an  agreement  to  violate  the  anti-trust  law  of  a  State  may  be 
made  outside  of  the  State,  if  the  parties  thereto  or  their  agents  ex- 
ecute it,  or  attempt  so  to  do,  within  the  State,  they  are  under  the 
jurisdiction  of  the  State  and  their  conviction  for  such  acts  is  not 
without  due  process  d  law. 
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States  having  power  to  prevent  unlawful  combinatioDs  in  rertraint  of 
trade  may  provide  the  procedure  for  enforcing  the  same,  subject  only 
to  the  qualification  that  such  procedure  must  not  deny  or  conflict 
with  fimdamental  or  constitutional  rights. 

Even  though  it  would  be  giving  a  penal  statute  a  retroactive  effect  to 
-  make  it  apply  to  an  imlawful  agreement  executed  prior  to  the  pas- 
sage of  the  act  by  defendant's  predecessor  in  interest,  defendant  is 
subject  to  conviction  for  violating  the  act  after  its  enactment  by  mak- 
ing itself  a  party  to  and  carrying  out  its  illegal  provisions. 

Where  defendant  has  had  a  fair  trial  and  the  question  of  liability  has 
been  submitted  to  a  jury  and  the  judgment  reviewed  and  sustained 
by  an  appellate  court,  this  court  will  not  hold  that  there  has  been  a 
deprivation  of  due  process  of  law  because  the  state  statute  permitted, 
and  the  court  charged,  that  conviction  could  be  had  not  only  for  acts 
accomplishing,  but  also  for  those  tending  or  reasonably  calculated  to 
bring  about,  tiie  things  prohibited. 

The  anti-trust  laws  of  Texas  involved  in  this  case  are  not  unconstitu- 
tional as  depriving  any  one  of  due  process  of  law  because  vague  and 
indefinite  as  prohibiting  acts  which  ''tend"  or  are  "reasonably  cal- 
culated" to  restnun  trade  and  prevent  competition. 

The  fixing  of  punie^ent  for  crime  and  penalties  for  unlawful  acts  is 
within  the  police  power  of  the  State,  and  this  court  cannot  interfere 
with  state  legislation  in  fixing  fines,  or  judicial  action  in  imposing 
them,  unless  so  grossly  excessive  as  to  amount  to  deprivation  of  prop- 
erty without  due  process  of  law. 

Where  a  state  anti-trust  law  fixed  penalties  at  $5,000  a  day,  and,  after 
verdict  of  guilty  for  over  300  days,  a  defendant  corporation  was 
fined  over  $1,600,000,  this  court  will  not  hold  that  the  fine  is  so  ex- 
cessive as  to  amount  to  deprivation  of  property  without  due  process 
of  law  where  it  appears  that  the  business  was  extensive  and  profitable 
during  the. period  of  violation,  and  that  the  corporation  has  over 
$40,000,000  of  assets  and  has  declared  dividends  amounting  to  sev- 
eral hundred  per  cent. 

106  S.  W.  Rep.  918,  affirmed. 

The  facts  are  ^fltoted  in  the  opinion. 

Mr,  MooffiM  Storey,  Mr.  E.  B.  Perkins  and  Mr.  Henry 
Samvd  Priest,  with  whom  Mr.  J.  L.  Thomdike  was  on  the 
brief^  for  plaintiff  in  error: 

By  the  proceedings  in  the  Texas  courts  defendant  has  been 
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subjected  to  the  penalties  of  the  act  of  1899  by  leascm  of  an 
agreement  made  by  another  company,  the  old  Waters-Pierce 
Company,  with  the  Standard  Oil  Company,  confining  the  busi- 
ness of  those  two  companies  to  different  parts  of  the  IJnited 
States.  This  agreement  was  made  in  1878,  many  yeaiB  before 
the  act  was  passed.  The  defendant  cannot  be  so  subjected 
to  penalties  without  giving  a  retroactive  effect  to  the  act  and 
depriving  the  defendant  of  its  property  without  due  process  of 
law. 

The  defendant  did  not  by  acquiring  the  business  and  prop- 
erty of  the  old  Waters-Pierce  Company  succeed  to  any  of  the 
liabilities  Of  that  company.  Armoio'  v.  Bement^s  Sons,  123  Fed. 
Rep.  56. 

The  state  courts  by  imposing  on  thd  defendant  a  liability  on 
account  of  an  agreement  made  by  the  old  company  have  under- 
taken to  deprive  the  defendant  of  its  property  without  due 
process  of  law.  Woodward  v.  Central  Vermont  Ry.  Co.,  180 
Massachusetts,  599;  Davideon  v.  New  Orleans,  96  U.  S.  102. 

But  if  the  defendant  is  to  be  regarded  as  the  old  company  in 
a  new  form,  then  the  question  is  to  be  treated  m  the  same  man- 
ner as  if  the  old  company  were  sued  for  penalties  for  having  en- 
tered into  the  agreement  for  a  division  of  territory  in  1878  and 
remiuning  a  party  to  it  on  and  after  June  1,  1900.  Waters- 
Pierce  Oil  Co.  v.  Texas,  177  U.  S.  36,  39.  And  in  1878  there 
was  no  law  in  Texas  forbidding  such  an  agreement.  Mogul 
Steamship  Co.  v.  McGregor,  A.  C.  1892,  39. 

Although,  the  words  of  the  act  refer  to  the  future,  yet  as  the 
state  courts  gave  it  retroactive  effect  the  defendant  has  thereby 
been  deprived  of  its  constitutional  right.  General  Oil  Co,  y. 
Cmin,  209  U.S.  211, 228. 

The  agreement  was  not  only  made  before  the  act  of  1899  was 
passed,  but  it  was  made  outside  of  the  State  of  Texas,  and  it 
did  not  provide  that  either  company  should  do  anything  in 
Texas.  By  imposing  penalties  on  the  defendant  by  reason  of 
such  an  agreement  the  State  is  punishing  an  act  done  out  of  its 
jurisdiction  and  so  depriving  the  defendant  of  its  property  with- 
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out  due  process  of  laW.  State  v.  Lancashire  Ins.  Co.,  66  Arkan- 
sas, 466;  O'Nea  v.  Vermmi,  144  U.  S.  332, 341;  United  States  v. 
Thayer,  209  U.  8. 39, 44;  In  re  PaUiser,  136  U.  S.  257,  266. 

The  only  provision  of  the  agreement  that  affected  Texas  was 
that  the  Standard  Oil  Company  should  not  do  business  in  that 
State,  which  it  could  not  do  without  carrying  its  oil  into  that 
State  for  the  purpose  and  thereby  engaging  in  inter^te  com- 
merce. The  State  had  no  authority  to  regulate  such  commerce 
by  imposing  penalties  for  entering  into  contracts  relating  to  it. 
General  OU  Co.  v.  Crain,  209  U.  S.  228,  229;  CaldweU  v.  North 
Carolina,  187  U.  S.  622;  Leisy  v.  Hardin,  135  U.  S.  100,  119; 
Rearick  v.  Pennsylvania,  203  U.  S.  507. 

The  defendant  has  also  been  subjected  to  the  penalties  of  the 
act  of  1899  for  the  doings  of  the  Standard  Oil  Company  in  ac- 
quiring shares  in  the  defendant  company,  in  which  the  defend- 
ant itself  had  no  part.  Such  an  imposition  of  penalties  upon  the 
defendant  for  the  acts  of  somebody  else  is  a  taking  of  its  prop- 
erty without  due  process  of  law.  Case  v.  Bank,  100  U.  S.  446; 
Oliver  v.  Bank,  1  Ch.  615,  619,  629;  Lindley  on  Companies  (6th 
ed.),  81;  Damdson  v.  New  Orleans,  96  U.  S.  102;  Hdbson  v. 
ilftddZeton,9B.ftC.303. 

This  acquisition  of  the  shares  also  took  place  outside  of  Texas 
and  under  the  laws  of  Missouri,  and  was  a  matter  to  which  the 
State  of  Texas  could  not  constitutionally  extend  its  jurisdic- 
tion.   State  V.  Lancashire  Ins.  Co.,  66  Arkansas,  466. 

By  the  course  that  has  been  pursued,  the  jury  have  been  en- 
abled to  convict  the  defendant  and  impose  penalties  upon  it  on 
account  of  a  combination  formed  outside  of  the  State  of  Texas 
which  lias  not  been  found  to  have  regulated  any  prices  in  Texas 
or  even  to  have  had  any  effect  upon  them.  As  this  is  a  matter 
in  which  the  State  of  Texaa  has  no  authority,  the  defendant  is 
by  this  means  deprived  of  its  property  without  due  process  of 
law. 

Any  combination  effected  by  the  acquisition  of  shares  by  the 
Standard  Oil  C!ompany  was  effected  when  that  company  first 
acquired  the  shares  in  the  old  Waters-Pierce  C!ompany,  long 
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before  the  act  of  1899  was  passed.  The  impontion  of  penalties 
on  this  ground  therefore  gives  the  act  the  effect  of  an  ex  po8t 
facto  law. 

In  like  maimer  the  defendant  has  been  subjected  to  the 
penalties  of  the  act  of  1903  for  what  the  Standard  Oil  Com- 
pany did  in  acquiring  the  shares.  This  has  been  done  on  the 
ground  that  defendant  thereby  entered  into  a  combinatbn, 
and  that  thereby  the  two  companies  were  placed  imder  the 
same  management  or  control,  and  that  the  Standard  Oil  C!om- 
pany  hadacquired  the  shares  with  the  purpose  on  the  part  of 
its  own  officers  of  lessening  competition  in  Texas.  The  con- 
stitutional rights  of  the  defendant  have  been  violated  in  the 
three  ways  previously  mentioned,  by  imposing  penalties  on  the 
defendant  for  the  acts  of  somebody  else,  for  acts  done  outside 
of  Texas,  and  for  acts  done  before  the  statute.  General  Oil 
Co.  V.  Crain,  209  U.  S.  211,  228;  Knng  v.  Missouri,  107  U.  S. 
228. 

Both  the  acts  of  1899  and  1903  are  too  indefinite  and  uncer- 
tain in  their  terms  to  make  it  an  offense  to  do  what  the  defend- 
ant has  been  found  by  the  jury  to  have  done,  and  that  the 
imposition  of  penalties  for  doing  that  deprives  the  defendant 
of  its  property  without  due  process  of  law.  MorUana  v.  Rice, 
204  U.  S.  291,  299;  5wfltwn  v.  Texas,  207  U.  S.  422;  Tozer  v. 
United  States,  52  Fed.  Rep.  917;  Ex  parte  Jackson,  45  Arkansas, 
158;  LoidsviUe  &  Nashville. R.  R.  Co.  v.  Commonwealth,  99  Ken- 
tucky,  132;  5.  C,  35  S.  W.  Rep.  129;  LoidsmUe  &  Nashville 
R.  R,  Co.  V.  R.  R.  Commission,  19  Fed.  Rep.  679,  691;  Railroad 
Commission  Cases,  116  U.  S.  336;  United  States  v.  Brewer,  139 
U.S.  278. 

The  penalties  that  have  been  imposed  upon  the  defendant  are 
also  so  excessive  as  to  constitute  a  depnvatio^  of  its  property 
without  due  process  of  law.  While  the  Eighth  Amendment 
against  excessive  bail  and  fines  may  not  apply  to  the  different 
States,  Pervear  v.  Commonwealth,  5  Wall.  475;  CNeil  v.  Ver- 
mont, 144  U.  S.  332,  the  prohibition  is  one  of  fundamental  rights 
of  life,  liberty  and  property,  the  observance  of  which  by  the 
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StateB,a8weDa8bythegeDenil  govemmqit,  is  cwyMial  to  due 
prooesB  of  law,  and  is  enforced  by  the  Fourteenth  Amendment. 
CfNeU  V.  VermarU,  144  U.  S.  33»^1,  370.  For  instances  of 
penalties  held  to  be  exeesmve,  see  Staie  v.  OdtveMkm,  Harris- 
burg,  San  Antamo  Ry.  Co.,  100  Texas,  163, 175;  S.  C,  97  S.  W. 
Rep.  71;5to^v.  1fMtoib«r,48La.Ann.S27.  See  also  Porfer  v. 
Dotimm  Bru^  Co.,  157  Pa.  St.  374-379. 

The  arbitrary  admission  of  evidence  that  could  have  no  poon- 
ble  connection  with  the  issues  in  the  case  and  could  only  cc»ifuse 
and  excite  the  prejudice  of  the  jury;  directing  the  jury,  tiierefore, 
to  consider  sudi  evidence  as  tending  to  prove  some  of  the  issues 
in  favor  of  the  State,  and  directing  them  to  bring  in  a  verdict 
for  the  State  if  they  found  facts  of  which  there  was  no  evidence 
whatever,  amounted  to  a  denial  of  a  trial  according  to  law,  and 
the  judgment  deprived  the  defendant  of  its  property  without 
due  process  of  law. 

To  bring  the  case  under  In  re  Converse,  137  U.  S.  631;  Aidbus 
V.  Fort  Street  Union  Depot  Co.,  160  U.  S.  566;iSmifey  v.  Kanaae; 
196  U.  S.  453,  there  miist  be,  not  only  the  form,  but  the  sub- 
stance, of  a  trial  according  to  the  r^^ular  course  of  procedure, 
and  not  a  reckless  disregard  of  defendant's  rights.  Backus  v. 
J^of^iS^m^  C7m(mZ)0po<  Co.,  160  U.  S.  565;  Foif^^ 
195  U.  S.  297;  Patterson  v.  Colorado,  205  U.  S.  461. 

The  trial  must  be  according  to  the  modes  of  proceeding  ap- 
plicable to  such  a  case,  secured  by  laws  operating  on  all  alike, 
and  not  subjecting  the  individual  to  the  arbitrary  exercise  of 
fhe  powers  of  government  unrestrained  by  the  established  prin- 
ciples of  private  ri^t  and  distributive  justice.  In  determining 
what  is  due  process  6f  law  regard  must  be  had  to  substance,  not 
to  form.  Chicago,  Burling^  A  Quiney  B.  B.Co.  v.  Chicago, 
166 U.S.  234. 

The  prohibitions  of  the  Fourteenth  Amendment  extend  to 
an  acts  of  the  State,  whether  done  through  i^  legislative, 
executive  or  judicial  authorities.  ScM  v.  McNeal,  154  U.  S.  45; 
Wakrworks  Co.  v.  OwenAoro,  200  U.  S.  45;  Londoner  v.  Denser, 
210  U.S.  386. 
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It  cannot  reasonably,  be  said  that  any  of  the  doings  or  agree- 
ments of  the  old  company  had  any  such  fair  relation  to  the 
question  whether  the  defendant  had  violated  the  Texas  anti- 
trust laws,  as  to  maJce  it  evidence  upon  that  question.  People 
V.  Cannon,  130  N.  Y.  43,  45;  Cammanwealik  v.  Ansavitch,  186 
Massachusetts,  378,  379. 

The  defendant  did  not  succeed  to  the  liabilities  or  obligations 
of  the  old  company,  Am^mry.  Bemenfs  8onB,  123  Fed.  Rep. 
56,  and  the  legislature  could  not  have  imposed  those  liabilities 
or  obligations  upon  the  defendant.  Woo^tward  v.  Central  yer- 
man<  Ay.  Co.,  180  Massachusetts,  S99. 

The  permit  was  a  contract  with  the  State  for  valuable  con- 
sideration under  which  the  defendant  was  entitled  to  do  busi- 
ness in  Texas  for  ten  years,  and  the  revocation  of  the  permit 
without  convicting  the  defendant  of  misoonduct  by  due  process 
of  law  was,  like  the  imposition  of  the  penalties,  a  deprivation  of 
its  property  without  due  process  43f  law.  American  SmelHng 
Co.  V.  Colorado,  204  U.  S.  103;  Waters-Pierce  Oil  Co.  v.  Tez^, 
177U.S/47. 

The  order  appointing  the  receiver,  being  dependent  on  the 
judgment,  must  fall  with  the  judgment. 

Upon  the  reversal  of  the  judgment,  the  defendant  is  entitled 
to  be  put  in  the  same  position  as  if  there  had  never  been  any 
such  judgment.  2  Wms.  Saund.  101  gg;  2  Tidd's  Practice  (9th 
ed.,  1828),  1186, 1187;  Tidd's  Forms  (1828),  540, 556-^58. 

After  the  judgment  for  penalties  had  been  superseded  by  the 
appeal  and  bond,  the  judge  had  no  authority  to  complete  the 
appointment  of  a  receiver,  and  the  order  completing  such  ap- 
pointment deprived  the  defendant  of  its  property  without  due 
Iffocess  of  law.  A  superwdeae  stops  all  sort  of  proceedings. 
Smiih  V.  Nicholson,  2  Stra.  1186;  Samjwm  v.  Brown,  2  ^East, 
439. 

So,  by  the  laws  of  Texas,  as  declared  by  its  Supreme  Court, 
the  judge  had  no  authority  to  go  on  and  comidete  the  appoint- 
mient  of  the  receiver  after  the  original  judgmcdit  had  been 
superseded.    In  doing  so  he  acted  arbitrarily  and  without  au- 
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thority  of  law,  and,  if  the  appointment  is  allowed  to  be  put  in 
force,  the  defendant  will  be  deprived  of  its  property  without 
due  process  of  law. 

The  judge  and  oflGiceiB  of  the  court  in  completing  the  appoint- 
ment of  the  receiver  acted  as  representatives  of  the  Stiite,  and 
their  acts  were  those  of  the  State.  Scott  v.  McNeal,  154  U.  S. 
45;  Waterworks  Co.  v.  Owmtboro,  200  U.  S.  45;  Londoner  v. 
Denver,  210  U.  S.  386. 

Mr.  R.  V.  Damdaon,  Attorney  General  of  the  State  of  Texas, 
Mr.  R.  L.  BaUa  and  Afr.  6.  W.  Allen,  with  whom  Mr.  Jewel  P. 
Lightfooi,  Mr.  John  W.  Brady  and  Mr.  T.  W.  Gregory  were  on 
the  brief,  for  defendant  in  error: 

No  substantial  Federal  question  requiring  the  exercise  of  the 
jurisdiction  of  this  court  is  involved  in  this  case.  Arkansas 
Southern  R.  R.  Co.  v.  German  Bank,  207  U.  S.  275;  Leathe  v. 
Thomas,  207  U.  S.  08;  Stickney  v.  KeUy,  209  U.  S.  422;  Thomas 
V.  Iowa,  209  U.  S.  263;  Bachiel  v.  WUson,  204  U.  S.  36. 

Neither  the  act  of  1899  nor  the  act  of  1903  is  an  ex  post  facto 
law,  nor  is  either  retroactive,  nor  was  either  given  a  retroactive 
effect  in  this  case.  OZue  Co.  v.  Glus  Co,,  187  U.  S.  611;  United 
States  y.  Trans-Missfwi  Trofffic  Association,  166  U.  S.  290; 
United  States  v.  Joint  Trnffic  Ass'n,  171  U.  S.  505;  PearsaU  v. 
Great  Northern  R.  R.  Co.,  161  U.  S.  646;  Louisville  &  NashviUe 
Ry.  Co.  V.  Kentucky,  161  U.  8.  677;  State  y.  Insurance  Co,,  94 
U.  S.  636;  Jlfusfer  v.  Kansas,  123  U.  S.  668;  Waters-Pierce  OH 
Co.  y.  State,  44  S..W.  Hep.  941;  Staie  v.  Missouri,  Kansas  & 
Teme  Ry.  Co.,  91  S.  W.  Rep.  214;  Ford  v.  Milk  Shippers'  Assn., 
27L.R.A.298. 

Neither  the  act  of  1899  nor  the  act  of  1903,  as  construed  by 
the  highest  state  courts  of  Texas,  denies  to  plaintiff  in  error  the 
equal  protection  of  the  law.  National  Cotton  Oil  Co.  v.  Texas, 
197  U.  S.  116;  SmUey  v.  Kansas,  196  U.  S.  447;  Mugler  v. 
Kansas,  123  U.  S  665;  GundUng  v.  Chicago,  177  U.  S.  188; 
Soon  Hing  v.  Crowley,  113  U.  S.  708;  NutUng  y.  MassachusetU, 
183  U.  S;  663;  Wwrts  y,  Hoagland,  114  U.  S.  615;  Duncan  v. 
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Mtaaauri,  152  U.  S.  382;  Eldridge  v.  Tnmafd,  160  U.  S.  409; 
Lowe  y.  Kaneae,  163  U.  8.  SS^^Misemin  RaUway  Co.  v.  Mack&y, 
127  U.  8.  209;  Pacific  Express  Go.  v.  Seiben,  142  U.  8.  362; 
Powdl  v.  Pennsylvania,  127  U.  8.  687;  American  Sugar  Co.  v. 
Lomeiana,  179  U.  8. 95;  Booth  v.  lUinaU,  184  U.  8. 429;  CapUal 
CUyDruffCo.y.Okio,183V.8.24A. 

Neither  the  act  of  1899  nor  the  act  of  1903  deprived  jdaintiff 
in  error  of  its  property  without  due  process  ojf  law. 

There  was  a  petition,  filed  in  a  court  of  competent  jurisdic^ 
lion,  setting*  out  in  detail  the  things  done  by  plaintiff  in  error, 
and  laws  it  had  violated.  An  Answer  was  filed  setting  up  the 
defenses  in  detail,  and  there  was  a  trial  before  the  court  and  a 
jury,  lasting  ten  days,  and  a  great  mass  of  testimony  intro- 
duced by  both  ffldes,  and  the  jury  found  the  plaintiff  in  error 
guilty,  and  the  court  entered  a  judgment  in  accordance  therer 
with.  The  case  was  thereupon  carried  to  the  C!ourt  of  Civil 
Appedb  in  the  r^ular  way^  ilnd  after  a  full  hearing  and  careful 
oonffldei^tion  by  that  court,  it  affirmed  the  judgment  of  the 
trial  court.  Svnum  v.  Craft,  182  U.  8. 427 ;  Remington  Paper  Co.' 
V.  Watson,  173  tJ.  8\  443;  New  (Means  Wcderworks  v.  Latiwt- 
am,  185  U.  8.  336;  BaUway  Co.  v.  Missouri,  ISti  U.  8.  478; 
Iowa€entral  By.  Co.  v.  Iowa,  160  U.  8. 389;  Mtaray  v.  Hobohon 
Land  Co.,  18  How.  272;  New  Orleans  Debenture  BedempOon  Co. 
V.  Louisiana,  180  U.  8.  320;  BothsckOd  v.  Knight,  184  U.  8. 
334;  Consolidated  Bendering  Company ^y.  Vermont,  207  IT.  8. 
541;  Cosmopolitan  OZub  v.  Virgima,  208  U.  8.  384;  CaldweU 
V.  Texas,  137  U.  8. 697;  Mitter  v.  Texas,  153  U.  8.  539;  Minder 
y.  Georgia,  183  U.  8. 559. 

If  there  was  any  error  m  the  charge  of  the  trial  court  upon 
.  the  matter  of  stock-ownership  the  error  is  immaterial,  and  any 
Federal  question  that  might  have  been  predicated  of  it  has 
been  eliminated  from  the  case  by  the  action  of  the  Court  of 
Civil  Appeals  in  basing  a  judgment  of  affirmance  upon  other 
grounde.  Missouri,  Kansas  d:  Texas  By.  Co.  v,  Fenis,  179 
U.  8.  602;  Hammond  v.  Johnson,  142  U.  8.  73;  Harrison  v. 
MorUm,  171  U.  8.  38;  kUnger  y.  Missomi,  13  Wall.  257;  Ken^ 
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nard  v.  Latdsiana,  92  U.  8. 480;  Lent  v.  filkan,  140  U.  S.  816; 
Chicago,  BwfUngUm  A  Qtd$icy  R.  R.  Co.  v.  Chicago,  166  U.  S. 
226;  Give  Co.  v.  Glue  Co.,  187  U.  S.  611 ;  Uniied  States  v.  Trana- 
Missouri  Traffic  Assn.,  166  U.  S.  290;  State  v.  Miesouri,  Kansas 
A  Texas  Ry.  Co.,  91  S.  W.  Rep.  214;  Baldwin  v.  Kansas,  129 
U.  8.  52. 

The  combination  efifected  between  the  Standard  Oil  Com- 
pany and  the  Waters-Pierce  Oil  Company  by  the  acquisition 
of  tile  stock  of  the  latter  by  the  former  for  the  purposes  for 
which  the  acquisition  was  made  and  with  the  eiffect  intended 
violated  the  laws  of  Texas  and  the  infliction  of  penalties  there- 
for would  not  have  given  the  laws  either  an  extraterritorial  ef- 
fect, or  a  retroactive  eiffect,  or  otherwise  have  violated  the  Con- 
stitution of  the  United  States. 

Neither  the  act  of  1899  nor  that  of  1903  is  vague,  uncertun 
or  indefinite.'  Swtft  A  Co.  v.  United  States,  196  U.  S.  375; 
United  States  v.  Freight  As^n,  166  U.  8. 325 ;  Northern  Securities 
Case,  197  U.  8.  244;  National  Cotton  OU  Co.  v.  Texas,  197  U.  S. 
115;  Smiley  v.  Kansas,  196  U.  8.  474;  State  of  Texas  v.  Laredo 
Ice  Co.,  73  8.  W.  Rep.  952;  Missouri,  Kansas  A  Texas  Ry.  Co.  v. 
State,  91 8.  W.  Rep.  214 ;  San  Antonio  Gas  Co.  v.  State,  54  S.  W. 
Rep.  289;  People  v.  Sheldon,  139  N.  Y.  251 ;  Drake  v.  Seibold,  81 
Hun,  178;  Peopfe  v.  North  River  Ref.  Co.,  121  N.  Y.  582. 

The  jurisdiction  of  the  l^slatqre  of  Texas  to  pass  laws  pro- 
hibiting the  making  of  agreements  or  the  forming  of  combina- 
tions in  restraint  of  trade  in  Texas,  or  the  carrying  out  in  Texas 
of  such  agreements  or  combinations,  is  absolute  and  complete. 
Waters-Pierce  OH  Co.  y.  Texas,  177  U.  8.  28;  National  Cotton 
Oa  Co.  V.  Texas,  197  U,  8. 115;  SmUey  v.  Kansas,  196  U.  8. 447; 
Addyston  Pipe  Co.  v.  United  States,  175  U.  8.  211;  Mugler  v. 
Kansas,  123  U.  8.  665;  Slaughter  House  Cases,  16  Wall.  63; 
Bofiier  v,  ConncXLy,  113  U.  8.  31;  CarrcUl  v.  Greenwich  Insur- 
ance Co.,  199  U.  8.  410;  United  States  v.  E.  C.  Knight  Co.,  156 
U.  8.  1;  WaterS'Pierce  OU  Co.  v.  State,  44  8.  W.  Rep.  936; 
Anheuser-Busch  Brewing  Assn.  v.  Houck,  27  8.  W.  Rep.  692; 
State  V.  Laredo  Ice  Co.,  73  8.  W.  Rep.  952;  Coal  Co.  v.  Lawson, 
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34  S.  W.  Rep.  919;  State  v.  Missouri,  Kansas  A  Texas  Ry.  Co., 
91 S.  W.  Rep.  214;Peopfe  v.  Sugar  Trust,  121 N.  Y.  5S2;State  v. 
Standard  OH  Co.,  49  Ohio  St.  137;  Harding  v.  American  Glucose 
Co.,  182  Illinois,  561  \Amot  v.  Pittsm  Coal  Co.,  68  N.  Y.  558. 

Having  complete  jurisdiction  to  pass  laws  prohibiting  the  mak- 
ing of  agreements  or  the  forming  of  combinations  in  restraint 
of  trade  in  Texas,  or  the  carrying  out  in  Texas  of  such  agreer 
ments  or  combinations,  the  legislature  has  the  absolute  right  to 
prescribe  the  punishment 'for  a  violation  of  such  laws,  and  the 
laws  under  consideration  are  open  to  na  constitutional  objec- 
tions oh  account  of  the  penalties.  National  Cotton  Oil  Co.  v. 
Texas,  197  U.  S.  115;  Riptey  v.l'exas,  193  U.  S.  504;  Ohio  v. 
lioyd,  194  U.  S.  445;  Marvin  v.  Trout,  199  U.  S.  212;  McCray 
V.  United  States,  195  U.  S.  27;  Detnne  v.  Los  Angeles,  202  U.  S. 
302;  Railway  Co.  v.  Hume,  115  U.  S,  512;  Tel.  Co.  v.  IncKana, 
165  U.  S.  304;  Coffey  v.  Harlan  County,  204  U.  S.  659;  Railway 
Co.  V.  Seegers,  207  U.  S.  73;  N.  W.  L.  L  Co.  v.  Riggs,  203  U.  S- 
251 ;  O'Nea  v.  Vermml,  144  U.  S.  323. 

Mr.  JusncB  Dat  delivered  the  opiiiion  of  the  court. 

This^  case  was  begun  in  the  state  Circuit  Court  of  Travis 
County,  Texas,  to  forfeit  the  permit  of  the  plaintiff  in  error,  the 
Waters-Pierce  Oil  Company,  a  corporation  of  the  State  of  Mis- 
souri, to  conduct  business  in  the  State  of  Texas,  and  to  assess 
penalties  against  it  for  violation  of  the  anti-trust  laws  of  that 
State.  The^prosecution  was  under  two  laws  of  the  State,  one  of 
1899  and  one  of  March  31, 1903.  The  proceedmg  was  brought 
by  the  Attorney  General  of  Texas  and  the  county  attorney  of 
•ftavisCounty,  to  recover  penalties,  under  the  act  of  1899,  from 
the  thirty-first  day  of  May,  1900,  until  the  thirty-first  day  of 
March;  1903,  at  the  rate  of  $5,000  per  day,  and  under  the  act 
of  1903,  from  the  thirty-first  of  March,  1903,  till  the  twenty- 
ninth  ^f  April,  1907,  at  the  rate  0f  S50  per  day,  and  to  cancel 
the  pCTnit  of  the  defendant  to  do  business,  other  than  inter^ 
state,  m  Texas. 

The  Jury  returned  a  verdict  against  the  defendant,  and  a^- 
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seaBed  penaltieB,  under  the  act  of  18B9,  fiotti  May  31, 1900,  to 
March  3, 1903, 1,083  days.  Such  penaltieB  were  aooeopcd  at  the 
rate  of  $1,500  a  day  during  that  period,  bemg  the  total  sum  of 
Sl,549,500.  The  jury  also  found  ligainst  the  defendant  under 
the  act  of  1903,  and  assessed  the  penalties  for  each  day  between 
April  1, 1903,  and  April  20, 1907, 1,480  days  at  the  rate  of  S50 
per  day,  nuildng  a  total  of  174,000.  The  jury  further  found  that 
the  permit  of  the  defendant  to  do  busmess  in  the  State  of  Texas 
should  be  cancelled.  Thereui)on  the  court  rendered  a  judgment 
for  the  State  of  Texas  for  tiie  sum  of  the  penalties  assessed, 
$1,623,500,  and  ordered  a  cancellation  of  the  defendant's  per- 
mit to  do  buoness  in  the  State  except  as  to  its  interstate  com- 
merce business.  This  judgment  was  aflSrmed  upon  appeal  to 
the  Court  of  Qvil  Appeals  of  Texas  (106  S.  W.  Rep.  918),  and 
upon  apphcation  to  the  Supreme  Court  of  Texas  that  court 
refused  to  grant  a  writ  of  error,  and  the  case  was  brought  here. 
The  case  was  submitted  upon  oral  arguments  and  elaborate 
briefs  and  a  voluminous  record.  It  was  aigued,  in  many  aspects^ 
I  as  ihou^  this  were  a  proceeding  in  error  to  review  the  weight  of 

'  the  evidence  adduced  in  the  state  courts,  to  reexamine  the  rul- 

ings of  the  court  upon  the  admissibiUty  of  testimony,  and  to 
I  determine  the  eflfect  of  the  statute  of  limitations  in  the  State. 

The  jurisdiction  of  this  court  to  review  the  proceedings  of  the 
i  state  courts,  as  we  have  had  frequent  occasion  to  declare,  is  not 

I  that  of  a  general  reviewing  court  in  error,  but  is  limited  to  the 

specific  instances  of  denials  of  Federal  rights,  whether  those  per- 
I  taining  to  the  constitutionality  of  Federal  or  state  statutes,  or 

to  certain  rights,  immunities  and  privileges  of  Federal  origin, 
specially  set  up  in  the  state  court  and  denied  by  the  rufings  and 
judgment  of  that  court.  |3ec.  709,  Rev.  Stat.  U.  S.  Nor  does 
this  court  sit  to  review  the  findingis  of  facts  made  in  the  state 
court,  but  accepts  the  findings  of  the  court  of  the  State  upon 
matters  of  fact  as  conclusive,  and  is  confined  to  a  review  of  ques- 
tions of  Federal  law  within  the  jurisdiction  conferred  upon  this 
cCnirt.  Quimbyv.B(nfd,128\J.B.48S;Egany.Hart,165\J.8. 
188;  Dower  v.  Richards,  151  U.  S.  658;  Thayer  v.  Spratf,  189 
VOL.  ocxn— 7 
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U.  8. 346.  We  shall  not,  therefore,  undertake  to  follow  oomuwl 
in  the  consideration  of  all  the  questions  aigued,  but  shall  limit 
our  review  to  questions  of  a  Federal  nature  whieh  we  deem  to 
be  properly  made  in  this  record  and  essential  to  the  decision  of 
the  case. 

Epitomizing  the  Texas  anti-trust  statutes  for  the  imrpoees  of 
his  charge  the  learned  judge  who  presiided  in  the  District  Court, 
speaking  first  of  the  act  of  1899,  stated  them  as  follows: 

''For  the  purposes  of  thid  chioge  you  are  instructed  that  this 
act  made  it  unlawful  for  any  corporatioii  transacting  or  con- 
ducting any  kind  of  buoness  in 'this  State  to  enter  into,  or  be- 
come a  party  to,  any  agreement  or  understanding  with  any. 
other  corporation  or  individual  to  fix  or  r^ulate  the  price  in 
Texas  of  any  article  of  manufacture  or  merehandise  or  to  con- 
trol or  limit  in  Texas  the  trade  in  any  article  of  manufacture  or 
merchandise. 

''You  are  further  instructed  that  said  statute  also  made  it 
unlawful  for  any  corporation  transacting  or  conducting  any 
kind  of  business  in  this  State  to  bring  about  or  permit  any  uni<m 
or  combination  of  its  capital,  property,  trade  or  acts  with  the 
capital,  property,  trade  or  acts -of  any  other  person  or  corpo- 
ration, whereby  the  price  in  Texas  of  any  article  of  manufacture 
or  merehandise  would  be  fixed  or  sought  to  be  fixed,  regulated 
or  sou^t  to  be  regulated;  or  whereby  the  price  in  Texas  of  any 
article  of  manufacture  or  merchandise  would  be  reasonably 
calculated  tb  be  fixed  or  regulated,  or  whereby  the  trade  in  such 
article  of  manufacture  or  merchandise  in  Texas  would  be  sought 
to  be  controlled  or  limited,  or  would  be  reasonably  calculated  to 
be  controlled- or  limited. 

"The  statute  known  as  the  anti-trust  law  of  1903  became 
eflfective  on  March  31st,  1903,  and  has  fiance  continued  in  force. 
For  the  purposes  of  this  charge  you  are  instructed  that  this  stat- 
ute defines  a  trust  to  be  a  combination  of  capital,  skill  or  acts,  by 
two  or  more  persons,  firms,  corporations  or  associations  of  per- 
sons, or  either  two  or  more  of  them,  for  either,  any  or  all  of  the 
following  purposes,  vis: 
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"1.  To  eieate  or  which  may  tend  to  eieate  or  carry  out  re- 
strictions hi  trade  or  conimeroe  in  Texas,  or  to  create  or  cany 
out  restrictions  m  the  free  pursuit  m  Texas  of  any  buonees  iur 
thoriaed  or  permitted  by  the  laws  of  this  State. 

^'2.  To  fix,  maintain  or  increase  the  price  of  merohandfae  in 
Texas. 

"3.  To  prevent  or  lessen  competition  in  Texas  m  the  ssle  of 
merchandise. 

"4.  To  absUdn  from  engaging  in^  business  or  in  the  sale  of 
merchandise  in  Texas,  or  any  portion  thereof. 

"  Said  statute  of  1903  further  defines  a  monopoly  to  be  a  com- 
bination or  consolidation  of  two  or  more  corporations  when 
effected  in  any  of  the  following  methods,  vis: 

"  1.  When  the  direction  of  the  affairs  of  two  or  more  corpo- 
rations is  in  any  manner  brought  under  the  same  management 
or  control  for  the  purpose  of  producing,  or  where  such  common 
management  or  control  tends  to  create  a  trust,  as  above  defined. 

"2.  When  any  corporation  acquires  the  shares  or  certificates 
of  stock,  franchise  or  other  rights,  or  the  physical  properties  or 
any  part  thereof  of  any  other  corporation  for  the  purpose  of 
preventing  or  lessening,  or  where  tiie  effect  of  such  acquisition 
tends  to  affect  or  lessen  competition,  whether  such  acquisition 
is  accomplished  directly  or  through  the  instrumentality  of  trus- 
tees or  otherwise. 

"3.  Ofl,  all  other  products  of  petroleum,  and  goods,  wares 
or  merchandise  of  any  character  which  the  defendant  or  its 
agents,  may  have  purchased  or  acquired  in  any  manner  outside 
of  the  State  of  Texas  find  caused  to  be  transported  to  its  agents 
or  others  within  the  State,  are  the  subjects  of  interstate  com- 
merce when  they  enter  this  State,  and  so  remain  until  such  com- 
modities are  removed  from  the  original  tanks,  vessels  or  oth^r 
packages  m  which  they  are  imported  into  the  State  and  become 
mixed  with  the  common  mass  of  property  of  similar  character 
in  this  State.  The  anti-trast  laws  of  Texas  have  no  reference 
to  a^'eements  or  pools  or  arrangements  of  any  character  con- 
cerning subjects  of  mterstate  commerce,  aad  no  agreement, 
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pool  or  other  arrangement,  if  any,  which  the  defendant  may 
have  entered  into  with  reference  to  the  sale  of  any  subject  of 
interstate  commerce  can  be  considered  by  you  as  violating  any 
anti-trust  law  of  Texas.  But  neither  oil  purchased  by  the  de- 
fendant from,  the  Corsicana  Refinery  or  elsewhere  in  Texas,  nor 
othet  merchandise  purchased  by  defendant  at  points  in  Texas, 
nor' such  oil  or  other  merchandise  purchased  by  defendant  at 
points  outside  of  the  State  and  transported  into  the  State  and 
removed  from  the  original  packages  or  vessels  in  which  it  was 
brought  into  the  State  and*  mingle  with  other  property  of  simi- 
lar character  in  the  State,  is  the  subject  of  interstate  commerce, 
but  on  the  contrary  is  the  subject  of  local  commerce,  and  any 
agreement  or  pool  or  arrangement  entered  into  by  defendant 
with  reference  to  such  property  or  the  sale  thereof,  if  any  such 
sale  there  were,  would  be  unlawful,  if  in  violation  of  the  anti- 
trust laws  of  this  State." 

Thepenalties  denounced  by  the  act  of  1809  were  not  less  than 
$200  nor  more  than  $5,000  for  each  day  the  defendant  might  be 
found  to  have  violated  the  law;  under  the  act  of  1903  the 
penalty  was  fixed  at  S50  for  each  day,  and  a  forfeiture  of  the 
right  to  do  business  within  the  State  of  Texas  was  declared. 

The  complaint  in  the  case  is  voluminous,  and  its  averments 
contain  the  history  of  the  so-called  conspiracy  between  the 
Waters-Pierce  Oil  Company  and  a  number  of  persons  composing 
the  Standard  Oil  Company,  beginning  in  January,  1870,  for  the 
purpose  of  monopolixmg  and  controlling  the  business  of  refining 
and  transporting  and  selling  petroleum  and  similar  products 
throughout  the  United  States  and  in  the  State  of  Texas.  It 
charge  that  the  Waters^Pierce  Oil  Company,  incorporated  in 
1878,  and  the  predecessor  o(  the  defendant  company,  was  a 
party  to  that  conspiracy,  and  for  the  purpose  of  carrying  out  the 
same  .had  entered  into  contracts,  with  corporations  and  indi- 
viduals engaged  in  the  business  of  selling  petroleum  and  similar 
products  within  the  State  and  suppressed  competition  therein. 
It  charges  that  the  Waters-Pierce  Oil  Company  had  entered 
into  an  agreement  with  the  Standard  Oil  Company  of  New  Jer- 
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aey  for  the  purpose  of  mongpolisiiig  the  trade  in  petndeiun  and 
for  the  purpose  of  cartying  out  certain  contracts  and  conspira- 
cies, entered  into  for  the  purposes  aforesaid,  and  permitted  the 
Standard  Oil  Company  to  acquire  a  majority  of  the  shares  of 
stock  of  the  Waters-Pierce  Company. 

The  original  Waters-Pierce  Oil  Company,  it  states,  had  been 
dissolved,  and  the  new  company,  the  present  defendant,  oigan- 
ised  on  May  29, 1900,  had  assumed  all  the  contracts  and  agree- 
ments of  its  predecessor,  and  it  was  averred  that  the  dissolving 
of  die  old  Waters-Pierce  Company  and  the  forming  of  the  new 
company,  the  defendant  in  this  case,  was  in  further  jpursuance 
of  the  conspiracy  for  the  purpose  of  continuing  the  monopoly 
and  control  which  had  been  acquired  by  the  old  company,  and 
for  the  purpose  of  rendering  ineffective  the'  judgments  of  the 
state  court  and  of  thi&  court  (TTo^a-PierDe  OH  Co.  v.  TVomm, 
177  U.  S.  28),  wherein  the  right  of  the  Waters-Pierce  Company 
to  do  business  in  Texas  was  forfeited. 

It  was  further  averred  that  the  new  corporation  was  of  the 
same  name  as  the  old  one,  with  the  same  amount  of  stock,  which 
was  distributed  to  the  holders  of  stock  in  the  new  corporation 
in  the  same  proportion  among  the  shareholders  as  it  was  in  the 
old  corporation.  It  is  charrged  that  a  major  part  of  the  capital 
stock,  although  in  fact  owned  by  the  Standard  Oil  Company  of 
New  Jersey,  stood  for  a  time  in  the  name  of  H.  C:  Pierce,  but 
was  in  fact  owned  by  the  Standard  Oil  Company.  That  the 
conduct  of  the  business  in  the  new  corporation  was  not  changed, 
and  that  it  was  controlled  by  the  Standard  Oil  Company  of  New 
Jersey  in  the  same  manner  as  the  old  company  had  been;  that 
the  old  contract,  whereby  there  was  a  division  of  territory  and 
the  limitation  of  the  operations  of  the  Waters-Pierce  Oil  Com- 
pany to  the  State  of  Texas  and  some  other  territory,  was  main- 
tained and  enforced.  That  other  concerns  had  be^  acquired 
in  the  carrying  out  of  the  scheme  charged;  that  said  companies 
had  been  put  out  of  business  or  were  used  in  controlling  and 
monopolising  the  trade  and  business  aforesaid;  that  the  de- 
fendant, the  new  corporation,  was  a  party  to  these  arrange- 
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mentSi  participated  in  them,  and  was  engaged  in  carrying  them 
out. 

The  things  chaiged  were  allied  to  have  the  effect  to  control 
the  defendant  and  a  laige  number  of  other  companies  by  the 
same  corporation  and  persons,  with  the  acquiescence  and  ccm- 
sent  of  the  defendant;  that  all  competitiop  in  Texas  between 
companies  was  destroyed;  that  certain  sections  and  parts  of  the 
United  States  wisre  assigned  to  the  various  companies;  that  the 
defendant  was  permitted  to  do  business  in  Texas,  and  that  with 
its  knowledge  and  consent,  upon  its  instance  and  demands,  all 
other  companies  had  been  excluded  from  doing  business  in  the 
State  of  Texas ;  that  by  the  agreement  the  defendant  was  obliged 
to  secure  all  the  oil  sold  by  certain  named  refiners  at  prices  de- 
termined by  the  Standard  Oil  Company  and  those  interested  in 
it,  with  the  effect  of  monopolizing  and  controlling  the  business 
in  oil  and  the  production  of  petroleum  in  Texas  by  fixing  the 
prices  of  such  products  in  that  State. 

The  pdaintiff  summarises  the  unlawful  results  accomplished 
as  follows:' 

"  (1)  The  plaintiff  in  error  is  dominated  and  controlled  by 
and  its  business  dictated  by  the  Standard  Oil  Company  of  New 
Jersey. 

"  (2)  A  large  number  of  individuals  and  corporations  doing 
business  in  the  sale  of  petroleum  products  are  excluded  from 
doing  business  in  the  State,  and  competition  is  lessened. 

'^  (3)  The  price  of  oil  had  been  maintained  at  an  exorbitant 
figure,  bein^  from  ten  to  twenty-five  per  cent  higher  than  that 
of  oil  sold  in  the  territory  not  daimed  by  plamtiff  in  error. 

''(4)  Competition  had  been  suppressed  and  business  de- 
stroyed in  the  State  by  unconscionable  and  unfair  means. 

"  (5)  A  substantially  complete  monopoly  in  petroleum  prod- 
ucts had  been  established,  the  plaintiff  in  error  having  sold, 
durinjg  the  period  often  years  past,  at  least  ninety-five  per  cent 
of  all  petroleum  products  sold.'' 

The  defendant  answered  and  filed  a  large  number  of  special 
pleas  and  exceptions,  taking  issue  upon  the  charges  made  in  the 


Digitized  by 


Google 


WATERS-PIERCE  OIL  00.  v.  TEXAS  (NO.  1).     103 
212  U.U  OpiniQaoftlwOoiirt. 

petttkm,  and  alleging  the  unoonstitotionidity  of  the  acts  of  18M 
and  1903,andall^ingthatif  the  petition  of  the  State  of  Texas 
be  granted  it  would  be  denied  the  equal  protection  of  the  laws, 
be  subjected  to  ex  po^  facto  laws^  deprived  of  its  property  with- 
out due  process  of  law,  and  have  thie  obhgations  of  its  contracts 
impaired,  contrary  to  the  provisions  of  the  Constitution  of  the 
United  States. 

At  the  trial  at  the  May  term  of  the  District  CSourt  of  Travis 
County  a  verdict  was  rendered  in  favor  of  the  State,  and  penal- 
ties were  assessed,  and  the  judgment  rendered  as  herein  before 
stated.  In  the  Court  of  Civil  Appeals  of  the  State  of  Texas  that 
court  found  the  facts  to  be  as  found  by  the  verdict  in  the  trial 
court,  and- in  concluding  its  opinion  upon  the  question  of  fact 
said: 

"  In  appellant's  motion  for  a  new  trial  in  the  court  below,  and 
in  its  presentation  of  the  case  here,  the  verdict  of  the  jury  has 
been  challenged,  the  contention  being  that  the  testimony  fails 
to  show  that  appellant  has  violated  any  of  the  anti-trust  laws  of 
this  State.  The  evidence  is  very  voluminous,  and  it  is  notneces- 
sary  that  it  be  set  dut  or  epitomised  in  this  opinion.  It  is  suffi- 
cient, we  think,  to  show  that  from  the  date  of  its  permit  to  do 
btl^siness  in  this  State,  May  31, 1900,  appeUaint  has  been  a  party 
to  an  agreement  or  understanding  with  the  Standard  Oil  Com- 
pany of  New  Jersey,  one  object  of  which  was  to  create  a  mo- 
nopoly and  control  the  price  of  petroleum  oil  and  prevent  com- 
petition in  its  sale  in  a  hu^e  and  specified  territory,  including 
the  State  of  Texas;  and  that,  to  a  large  extent,  such  object  has 
been  accomplished.  In  so  far  as  that  agreement  related  to  this 
State,  appellant,  acting  by  its  agents;  performed  it  within  ihe 
State;  and  such  performance  within  the  limits  of  the  State  con- 
stitutes vidations  of  Texas  laws  and  renders  appellant  amenable 
to  such  laws,  although  the  agreement  between  it  and  the  Stand- 
ard Oil  Company  may  not  have  been  made  in  this  State.  Tba 
large  extent  the  case  rests  upon  circumstantial  evidence;  but 
we  cannot  say  that  the  jury  were  not  warranted  in  the  conclu* 
sions  drawn  from  it.    Haice  we  hold  that  the  verdict  is  sup* 
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ported  by  testimony,  and  no  error  was  ocHnmitted  in  overruling 
the  motion  for  a  new  trial." 

The  court  left  the  case  to  the  jury  upon  a  charge  which  per- 
mitted them  to  find  whether  the  defendant  company,  acting 
through  its  duly  authorized  agents,  had^  entered  into  or  had 
become  a  party  to  an  agreement  or  understanding  with  the 
Standard  Oil  Company  of  New  Jersey  on  June.l,  1900,  to  fix  or 
regulate  the  price  of  oil  in  Texas,  and  whether  the  company 
remained  or  continued  to  be  a  party  to  such  agreement,  and 
carried  out  the  same  in  Texas  on  dates  subsequent  to  June  1, 
1900,  and  prior  to  March  31, 1903,  and  whether  the  oil,  in  refer- 
ence to  which  such  agreement  was  made  and  carried  out  was  • 
the  subject  of  local  as  distinguished  from  interstate  commerce. 

And  the  court  further  charged  that  if  within  the  time  above 
stated  the  defendant  had  brought  about  or  permitted  any  com- 
bination or  union  of  its  capital  with  that  of  the  Standard  Oil 
Company  of  New  Jersey  whereby  the  price  of  such  oil  in  Texas 
was  foutd  to  be  controUed  or  limited,  fixed  or  regulated,  or 
whereby  such  price  would  be  reasonably  calculated  to  be  fixed 
or  regulated,  or  whereby  the  trade  in  such  oil  in  Texas  waa 
sought  to  be  controlled  or  limited,  they  might  return  a  verdict 
for  the  State. 

And  the  court  charged  that  if  they  should  find  that  the  de- 
fendant, through  its  duly  authorised  agents,  had  entered  into  a 
combination  of  its  capital  with  the  capital  of  the  Standard  Oil 
Company  of  New  Jersey  for  the  purpose  of  creating  in  Texas,  or 
whidi  tended  to  create  in  Texas,  or  carry  out  in  Texas,  restric- 
tions in  the  free  pursuit  of  selling  oil,  or  having  the  effect  of  in- 
cfreasing  the  price  of  such  oil  in  Texas,  or  to  prevent  or  lessen 
competition  in  selling  the  same  in  said  State;  and  that  the  de- 
fendant remained  or  was  a  party  to  and  acted  under  such  coin- 
binatipn,  if  such  there  was  on  March  31,  1903,  and  thereafter 
prior  to  April  29, 1907,  they  might  return  a  verdict  of  guilty. 

The  jury  was  furdier- instructed  that  if  they  found  from  the 
evidoice  that  the  direction  of  the  affairs  of  the  Standard  Oil 
Company  of  New  Jersey  and  tiiose  of  the  defendant  company 
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were  under  the  same  oianagemeDt  or  control  after  March  31, 
1900,  and  prior  to  April  29, 1907,  and  that  they  were  jdaced  un- 
der such  common  management  or  control  by  their  respectivdy 
authorised  officers,  and  if  such  management  or  control  created 
or  tended  to  (»eate,  or  to  ca^  but  restrictions  in  the  sale  of  oil 
in  Texas,  as  above. stated,  or  to  fix,  maintain  or  increase  the 
prices  of  such  oil  in  saiid  State,  or  to  prevent  or  lessen  compete* 
tion  in  the  sale  of  such  oil,  they  might  return  a  verdict  for  the 
State.  The  jury  found  each  of  the  issues  submitted  against  the 
defendant.  The  Court  of  Civil  Appeals  affirmed  this  finding  olf 
fact  and  We  must  accept  the  same  as  established  for  the  purposes 
of  this  proceeding  in  error. 

Numerous^  exceptions  were  taken  to  the  charge  at  the  trial 
and  are  the  subjects  of  assignments  of  error  in  the  state  eourt 
and  in  this  court.  We  are  concerned  with  such  as  relate  to  Hie 
Federal  questions  involved  in  this  proceeding. 

In  the  eleventh  paragraph  of  the  chaige  the  court  instructed 
the^ury  as  follows: 

''XI.  If  you  find  from  a  preponderance  of  the  evidence  that 
the  Standard  Oil  Company  of  New  Jersey  had  on  March  31, 
1903,  or  on  any  date  subsequent  thereto  and  prior  to  Aprfl  20th, 
1907,  acquired  a  majority  of  the  capital  stock  of  the  defendant 
corporation  and  thereby  effected  a  combination  of  said  two 
corporations,  and  if  you  further  find  from  preponderance  of  the 
evidence  that  said  stock  was  acquired  and  combination  effected, 
if  any,  with  the  purpose  and  intention  on  the  part  of  the  manag- 
ing officers  and  directors  of  said  Standard  Oil  Company  of  New 
Jersey  of  preventing  or  lessening  the  competition  in  the  sale  in 
Texas  of  the  character  and  kind  of  oil  above  mentioned,  or  tiiat 
the  effect  of  said  combination,  if  such  there  were,  tended  to 
affect  or  lessen  the  competition  in  the  sale  in  Texas  of  said  oil, 
you  wiU  return  a  verdict  for  the  State,  and  say  by  your  verdict, 
we  the  jury  find  for  the  State  on  the  issues  submitted  for  our 
consideration  in  paragraph  eleven  of  the  Qourt's  charge.  In 
this  connection  you  are  instructed  that  if  the  defendant  entered 
into  a  monopoly  of  the  character  mentioned  in  this  paragraj^ 
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of  the  charge,  each  day  between  If  arch  30, 1903,  and  April  29th, 
1907,  that  it  remained  a  party  to  such  monopoly,  if  there  were 
any  such  days,  constituted  a  separate  violation  of  the  anti-truat 
laws  of  Texas." 

The  judges  of  the  Court  of  Civil  Appeals  differed  in  their 
views  as  to  the  correctness  of  this  chaige,  the  learned  justice 
who  wrote  the  opinion  holding  the  view  that  it  was  calculated 
to  mislead  the  jury  to  the  belief  that  they  might  convict  upon 
this  issue  regardless  of  whether  the  defendant  had  any  knowl- 
edge of,  participated  in  or  aided  the  Standard  Oil  Company  in 
acquiring  the  stock  of  the  defendant  for  the  purposes  stated. 

But  the  court  agreed  that  if  wrong  this  part  of  the  charge 
afforded  no  ground  for  reversal,  because  .the  jury  found  that 
the  appellant  had  violated  other  provisions  of  the  act,  and  as- 
sessed but  one  penalty  for  each  day's  violation,  and  therefore 
the  judgment  would  have  been  the  same,  and  the  error,  if  any, 
was  hannless. 

In  thus  deciding  the  Court  of  Civil  Appeals  did  not  deter- 
mine a  Federal  question,  nor  necessarily  decide  one  adversely 
to  the  plaintiff  in  error,  controlling  in  character,  if  it  appears 
upon  this  record  that  the  verdict  and  judgment  can  stand  upon 
other  groimds  free  from  objection,  so  far  as  Federal  rights  are 
concerned. 

Much  of  the  argument  for  plaintiff  in  error  is  predicated  upon 
the  contention  that  the  acquiring  of  the  stock  of  the  Waters- 
Pierce  Company  by  the  Standard  Oil  Company  and  the  making 
of  the  agreement  charged  were  not  shown  to  have  been  acts 
done  in  Texas.  It  is  contended  that  such  acquiring  of  stock, 
and  agreement,  if  any,  were  acts  beyond  the  jurisdiction  of  the 
State.  But  an  inspection  of  the  record  discloses  that  the  court 
charged  that  no  agreement  made  by  the  defendant  outside  of 
the  State  of  Texas  could  be  made  the  basis  of  forfeiting  its  per- 
mit to  do  business  in  the  State,  unless  such  agreement  was  exe« 
cuted,  or  attempted  to  be  executed,  in  the  State  by  the  duly 
authorized  agents  of  the  defendant.  And  in  the  findkigs  which 
we  have  above  quoted  as  to  the  evidence  the  state  court  has 
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found  that  the  defendant  has  been  since  May  31, 1900,  a  party 
to  an  agreement  with  the  Standard  Oil  Company  of  New  Jersey 
to  create  a  monopoly  and  to  control  prices  and  prevent  compe- 
tition in  Texas,  and  that  to  a  larige  extent  the  object  has  been 
accomplished.  These  fincUngs  of  facts  are  conclusive  upon  us, 
and  show  that  the  conviction  was  had,  for  acts  and  transactions 
committed  and  carried  out  within  the  State  of  Texas. 

The  aigument  to  the  effect  that  the  rulings  of  the  court  as  to 
the  admismon  of  testimony,  and  upon  questions  of  general  law 
deprived  the  defendant  of  its  property  and  rights  without  due 
process  of  law  requires  us  to  notice  the  limitations  upon  the 
authority  of  this  court  when  dealing  with  legislative  acts  and 
proceeding?  to  enforce  the  same  in  the  state  courts.  Thatstate 
l^islatures  have  the  right  to  deal  with  the  subject-matter  and 
to  prevent  unlawful  combinations  to  prevent  competition  and 
in  restraint  of  trade,  and  to  prohibit  and  punish  monopolies,  is 
not  open  to  question.  National  Cotton  Oil  Co.  v.  Texas,  197 
U.  S.  115;  Sndley  v.  Kansas,  196  U.  S.  447.  Having  the  power 
to  pass  laws  of  this  character,  of  course  the  State  may  provide 
for  proceedings  to  enforce  the  same.  The  State,  keeping  within 
constitutional  limitations,  may  provide  its  own  metliod  of  pro- 
cedure and  determine  the  methods  and  means  by  which  such 
laws  may  be  made  effectual.  "The  limit  of  the  full  control 
which  the  State  has  in  a  proceeding  of  its  courts,  both  in  civil 
and  criminal  cases,  is  subject  only  to  the  qualifications  that 
such  procedure  must  not. work  a  denial  of  fundamental  rights 
or  conflict  with  specific  and  applicable  provisions  of  the  Fed- 
eral Constitution."  West  v.  Louisiana,  194  U.  S.  258,  263;  and 
see  Davis  v.  Texas,  139  U.  S.  651 ;  Brown  v.  New  Jersey,  175 
U.  S.  172, 175;  Allen  v.  Georgia,  166  U.  S.  138,  140;  In  re  Cortr 
verse,  137  U.  S.  624,  632,  and  Twining  v.  New  Jersey,  211  U.  S. 
78,  decided  at  this  term  of  court,  where  the  subject  is  fully  dis- 
cussedj  and  previous  cases  in  this  court  cited. 

It  is  contended  that  the  acts  in  this  case  were  given  a  retro- 
active effect  in  violation  of  the  Federal  Constitution.  Art.  I, 
§  10.    This  alignment  is  predicated  largely  upon  the  contention 
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that  the  conviction  in  this  ease  was  bAatiae  of  the  old  agree* 
ment  of  the  former  Wat^rs-Pieroe  Oii  Company,  made  long  be- 
'fore  the  passage  of  the^  present  statute,  at  a  time  when  it  was 
legal,  and  before  the  creation  of  the  defendant  company.  But 
in  view  of  the  facts  found  in  the  state  court,  to  which  we  have 
already  referred,  there  was  ground  for  conviction,  not  because 
of  the  making  of  the  old  agreement  for  the  division  of  the  terri* 
tory  and  the  supfMression  of  competition  whilb  the  old  company 
was  in  existence,  but  because  the  ne^  compainy  ¥ra8  found  to 
have  cairied  out  the  old  agreement  and  made  itself  a  party 
thereto,  and  by  continuing  the  old  arrangement  after  the  pas- 
sage of  the  law,  had  brought  itself'  within  its  termer*  Of  a 
similar  contention  this  court  said  in  Trana-Miasauri  Tnffic 
Aaaodatian  Case,  166  U.  S.  290: 

'^It  is  said  that  to  grant  the  injunction  prayed  for  in  this  case 
is  to  give  the  statute  a  retroactive  effect. .  That  the  contract  at  - 
the  time  it  was  entered  into  was  not  prohibited  or  declared 
illegal  by  the  statute,  as  it  had  not  then  been  passed;  and  to 
now  enjoin  the  doing  of  an  act  which  was  legal  at  the  time  it 
was  done  would  be  improper.  We  give  to  the  law  no  retro- 
active effect.  The  agreement  in  question  is  a  continuing  one. 
The  parties  to  it  adopt  certain  machinery,  and  agree  to  certain 
methods  for  the  purpose  of  establishing  and  maintaining  in  the 
future  reasonable  rates  for  transportation.  Assuming  such  ac- 
tion to  have  been  legal  at  the  time  the  agreement  was  first  en- 
tered into,  the  continuation  of  the  agreement,  aftei:  it  had  been 
declared  to  be  illegal,  becomes  a  violation  of  the  act.  The  stat- 
ute prohibits  the  c(xitinuing.or  entering  into  such  an  agreement 
for  the  future,  ancf  if  the  agreement  be  continued  it  then  be- 
comes a  violation  of  the  act." 

It  is  further  insisted  that  the  acts  in  question  are  so  vague, 
indefinite  and  uncertain  as  to  deprive  them  of  their  constitu- 
tionality, in  that  they  punish  by  forfeiture  of  the  right  to  do 
business,  and  the  imposition  of  penalties,  under  provisions  of 
an  act  which  do  not  advise  a  citizen  or  corporation,  prosecuted 
under  them,  of  the  nature  and  character  of  the  acts  constituting 
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a  violation  of  the  law.  These  objections  aie  found  in  the  words 
of  the  act  of  1899,  denouncing  contracts  and  arrangements 
''reasonably  calculated"  to  fix  and  regulate  the  price  of  com- 
modities, etc.  And  in  the  act  of  1903  acts  are  prohibited  which 
"tend"  to  accomplish  the  {MDhibited  results.  It  is  insirrted 
that  these  laws  are  so  indefinite  that  no  one  can  tell  what  acts 
are  embraced  within  thdr  proviaons.  In  support  of  this  con- 
tention it  is  argued  that  laws  of  this  nature  ought  to  be  so  ex- 
pBcit  that  all  persons  subject  to  their  p^ialties  may  know  what 
they  can  do,  and  what  it  is  their  duty  to  avoid.  And  reference 
is  made  to  decisions  which  have  hdd  that  a  criminal  statute 
should  be  so  definite  as  to  enable  those  included  in  its  terms  to 
know  in  advance  whether  the  act  is  criminal  or  not.  Among 
o*h«s,  Tozer  v.  United  SUUes,  52  Fed.  Rep.  917,  is  cited,  in 
which  the  opinion  was  by  Mr.  Justice  Brewer,  then  judge  of  the 
Circuit  Court,  in  which  it  was  held  that  the  criminality  of  an 
act  cannot  depend  upon  whether  a  jury  may  think  it  reasonable 
or  imreasonable.  To  the  same  effect  is  Railway  Co.  v.  Dey,  35 
Fed.  Rep.  866,  also  decided  by  Judge  Brewer  at  circuit.  And 
also  the  case  of  LottisviUe  &  NashviUe  Railway  v.  Commonwealth, 
90  Kentucky,  132,  is  rdied  upon,  in  which  a  railroad  was  in- 
dicted for  charging  more  than  a  just  and  reasonable  rate,  in 
which  it  was  held  that  the  law  was  unconstitutional,  for  under 
such  an  act  it  rests  with  the  j  ury  to  say  whether  a  rate  is  reason- 
able, and  makes  guilt  depend,  not  upon,  standards  fixed  by  law, 
but  upon  what  a  jury  might  think  as  to  the  reasonableness  of 
the  rate  in  controversy.  But  the  Texas  statutes  in  question  do 
not  give  the  broad  power  to  a  court  or  jury  to  determine  the 
criminal  character  of  the  act  in  accordance  with  their  belief  as 
to  whether  it  is  reasonable  or  imreasonable,  as  do  the  statutes 
condemned  in  the  cases  cited. 

Take  the  act  of  1903,  which  denounces  acts  which  ''tend'^  to 
bring  about  the  prohibited  results.  It  is  not  uncommon  in 
criininal  law  to  puniish  not  only  a  completed  act,  but  also  acts 
which  attempt  to  bring  about  the  prohibited  result.  In  United, 
States  V.  Knigkty  156  U.  S.  1,  this  court  said:  "Again,  all  the  au- 
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thorities  agree  that  in  order  to  vitiate  a  contract  or  combination 
it  is  not  essential  that  its  result  be  a  complete  monopoly.  It  is 
sufficient  if  it  really  tends  to  that  end,  and  to  deprive  the  public 
of  the  advantages  which  flow  from  a  free  competition."  This 
language  was  quoted  with  approval  in  the  AdiysUm  Pipe  Co. 
Case,  175  U.  S.  237.  And  in  the  Northern  Securities  Caee,  193 
U.  8.  197,  while  the  Sherman  Act  directly  condemned  ccm- 
spiracies  and  combinations  in  restraint  of  trade  or  monopolis- 
ing or  attempting  to  monopolize  the  same,  this  court  said 
(page  332): 

''That  to  vitiate  a  combination,  such  as  the  act  of  Congress 
condemns  it  need  not  be  shown  that  the  combination  in  fact 
results,  or  will  result,  in  a  total  suppression  of  trade,  or  in  a 
complete  monopoly,  but  it  is  only  essential  to  show  that  by  ito 
necessary  operation  it  tends  to  restrain  interstate  or  inter- 
national trade  or  commerce,  or  tends  to  create  a  monopoly  in 
such  trade  or  commerce,  and  to  deprive  the  public  of.  the  ad- 
vantfiges  that  flow  from  free  €k>mpetition." 

As  to  the  phrase,,  ''reasonably  calculated,"  what  does  it  in- 
clude less  than  acte  which,  when  fairly  considered,  tend  to  ac- 
complish the  prohibited  thing,  or  which  make  it  highly  probable 
that  the  given  result  will  be  accomplished?  Again,  speaking  of 
the  Sherman  Act,  this  court  said  in  Swift  A  Co.  v.  United  Slates, 
196  U.  S.  375: 

'/The  statute  gives  this  proceeding  against  combinations  in 
r^raint  of  commerce  among  the  Stat^  and  against  attempts 
to  monopolize  the  same.  ^  Intent  is  almost  essential  to  such  a 
combination  and  is  essential  to  such  an  attempt.  Where  acte 
.are  not  sufficient  in  themselves  to  produce  a  result  which  the 
law  seeks  to  prevent,  for  instance,  the  monopoly,  but  require 
further  acte.  in  addition  to  the  mere  forees  of  nature  to  bring 
that  result  to  pass,  an  intent  to  bring.it  to  pass  is  necessary  in 
order  to  produce  a  dangerous  probability  that  it  will  happen. 
Commohwealth  v.  PeadeSy  177  Massachusette,  267,  272.  But 
when  that  intent  and  the  consequent  dangerous  probability 
existe,  this  statute,  like  many  others,  and  like  the  common  law 
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in  some  cases,  directs  itself  against,  that  dangerous  probability 
as  well  as  against  the  completed  result/' 

It  is  true  that  the  decisions  quoted  are  in  civil  cases  involv- 
ing contracts  and  arrangements  held  invalid  when  attacked  in 
proceedings  in  equity,  and  did  not  involve  penalties  such  as 
were  imposed  in  the  case  now  under  consideration. 

And  it  is  to  be  remembered  that  we  are  dealing  with  an  act 
of  the  l^islature,  sustained  in  courts  of  the  State,  with  refer- 
ence to  its  validity  in  view  of  the  prohibitions  of  the  Federal 
Constitution  against  deprivation  by  state  action  of  liberty  or 
property  without  due  process  of  law.  In  this  case  the  defend- 
ant has  had  a  trial  in  a  court  of  justice  duly  established  under 
the  laws  of  the  State,  tlie  question  of  its  liability  has  been  sub- 
mitted to  a  jury.  The  judgment  has  been  reviewed  in  an  appel- 
late court,  and  the  correctness  of  the  findings  of  fact  and  rulings 
of  law  in  the  lower  court  affirmed.  We  are  not  prepared  to  say 
that  there  was  a  deprivation  of  due  process  of  law  because  the 
statute  permitted,  and  the  court  charged  that  there  might  be  a 
conviction  not  only  for  acts  which  accomplished  the  prohib- 
ited result,  but  also  for  those  which  tend  or  are  reasonably  calcu- 
lated to  bring  about  the  things  forbidden. 

Again^  it  is  contended  that  the  fines  imposed  are  so  excessive 
as  to  constitute  a  taking  of  the  defendant's  property  without 
due  process  of  law.  It  is  not  contended  in  this  connection  that 
the  prohibition  of  the  Eighth  Amendment  to  the  Federal  Con- 
stitution against  excessive  fines  operates  to  control  the  legis- 
lation of  the  States.  The  fixing  of  punishment  for  crime  or 
penalties  for  unlawful  acts  against  its  laws  is  within  the  police 
power  of  the  State.  We  can  only  interfere  with  such  legislation 
and  judicial  action  of  the  States  enforcing  it  if  the  fines  imposed 
are  so  grossly  excessive  as  to  amount  to  a  deprivation  of  prop- 
erty without  due  process  of  law.  Coffey  v.  Harlan  County,  204 
U.S.  659. 

The  business  carried  on  by  the  defendant  corporation  in 
Texas  was  very  extensive  and  highly  profitable,  as  the  record 
discloses.    The  property  of  the  defendant  amounted  to  more 
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than  forty  millions  of  dollars,  as  testified  by  its  president.  Its 
dividends  had  been  as  high  as  seven  hundred  per  cent  per 
annum.  It  was  the  theory  of  the  State,  sustained  by  the  ver- 
dict and  judgment,  that  the  former  course  of  business  was  con- 
tinued, notwithstanding  the  judgment  of  ouster  in  the  former 
case.  Within  the  bounds  of  the  statute  the  penalties  were  left 
to  the  discretion  of  the  jury  trying  the  case.  While  the  penalties 
imposed  are  large  they  are  within  the  terms  of  the  statute. 
Under  the  act  of  1809  the  jury  imposed  a  penalty  at  the  rate 
of  Sl,500  a  day ;  under  the  act  of  1903  at  the  rate  of  $50  per  day. 
Assuming  for  this  purpose  that  the  defendant  was  guilty  of  a 
violation  of  the  laws  over  a  period  of  years,  and  in  transacting 
business  upon  so  Urge  a  scale,  as  shown  in  this  case,  we  are  not 
prepared  to  say,  after  confirmation  of  the  verdict  and  judgment 
in  courts  of  the  State,  that  there  was  want  of  due  process  of  law 
in  the  penalties  assessed. 

Remembering,  as  we  have  had  frequent  occasion  to  say,  that 
our  province  in  this  case  is  limited  to  an  examination  of  objec- 
tions arising  under  the  Federal  Constitution,  we  are  unable  to 
find  in  this  record  any  ground  for  reversing  the  judgment  of  the 
state  court. 

Affirmed, 
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BRROR  TO  THE  COURT  OF  CIVIL  APPEALS  FOR  THE  TIORD  SU- 
PREME JUDICIAL  DISTRICT  OF  THE  STATE  OF  TEXAS. 

No.  360.    Argued  Nov^ber  2, 3, 1908.— Decided  Jai&uary  18,  1909. 

The  review  of  a  judgment  of  a  state  court  is  confined  to  assignments  of 
error  made  and  passed  upon  in  the  judgment  brought  here  for  review; 
assignment^  of  errors  in  this  court  cannot  bring  new  matter  into  the 
recor^. 

When  a  state  court  decides  a  case  upon  a  non-Federal  ground  which  is 
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iniBaeai  to  mMntain  the  dedaon  this  court  will  not  review  the  judg- 
ment. 

Procedure  in  matters  under  its  jurisdiction  is  for  the  State  and  its 
courts  to  determine;  and  nothing  in  the  Federal  Constitution  pre- 
vents a  state  court  from  acting  in  a  proceeding  for  receivership  of  a 
corporation  brou^t  by  the  State  on  testimony  taken  iA  the  suit  by 
the  State  against  the  same  corporation  and  on  the  judgment  in^which 
suit  the  receivership  proceeding  is  based. 

An  attempt  to  raise  the  Federal  question  in  the  petition  for  rehearing  in 
the  bluest  court  of  the  State  will  not  avail  if  the  petition  is  overruled 
without  specifically  passing  on  the  questions. 

Writ  of  orror  to  review  106  S.  W.  Rep.  851,  dismissed. 

THB^f  acts  are  stated  in  the  opinion. 

JUt.  Moarfidd  Storey,  Mr.  E.  B.  Perkins  and  Mr.  Henry 
Samvd  Priest,  with  whom  Mr.  J.  X.  Thamdike  was  on  the  brief , 
for  plaintifF  iii  error. 

Mr.  R.  V.  Davidson,  Attorney  General  of  the  State  of  Texas, 
Mr.  fi.  L.  Baits  and  Mr.  G.  W.  Alien,  with  whom  Mr.  Jewel  P. 
Lightfoot,  Mr.  John  W.  Brady  and  Mr.  T.  W.  Gregory  were  on 
the  brief,  for  defendant  in  error^ 

Mb.  Justice  Day  delivered  the  opinion  of  the  court 

This'case  was  aigued  and  submitted  with  Waters-Pierce  Oil 
Company,  plaintifF  in  error,  against  the  State  of  Texius,  just  de- 
cided. No.  359,  ante,  p.  86.  It  is  brought  here  to  review  the  ac- 
tion of  the  Court  of  Civil  Appeals  of  Texas  affirming  an  order  of 
the  District  Court  of  Travis  County  appointing  a  receiver  to 
take  chaige  of  the  property  and  business  of  the  Waters-Pierce 
Oil  Company.  In  view  of  the  statement  made  in  No.  359  it  is 
unnecessary  to  repeat  the  facts  leadiug  up  to  the  judgment  in 
this  case.  On  the  same  day  that  the  judgment  was  rendered  in 
the  former  casethe  State  of  Texas,  acting  through  its  Attorney 
General  and  the  county  attorney  of  Travis  County,  filed  in  the 
District  Court  of  Travis  County  an  application  for  the  appoint- 
YOL,  ccxu— 8 
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ment  of  a  receiver,  reciting  the  judgment  rendered  in  the  eailier 
case,  averring  that  a  suit  was  pending  in  Missouri  for  the  for- 
feiture of  the  charter  of  the  Waters-Pierce  Oil  Ck>mpany ;  that  a 
master  had  been  appointed  in  that  case  by  the  Supreme  C!ourt 
of  the  State  wherein  the  action  was  pending;  that  he  had  re- 
ported in  favor  of  dissolving  the  corporation,  which  recom- 
mendation had  the  force  and  effect  of  a  judgment  forfeiting  the 
charter  of  said  company,  and  it  was  alleged  that  the  penalties 
recovered  in  that  case  could  not  be  ccHlected  outside  of  the  State 
of  Texas;  that  the  property  of  the  defendant  within  the  State  of 
Texas  was  inadequate  to  pay  the  judgment;  that  the  great  bulk 
of  the  property  situated  in  the  State  subject  to  the  payment  of 
the  judgment  consisted  of  accounts,  cars,  money  on  hand  and 
other  property,  easily  movable,  and  that  if  the  same  was  carried 
beyond  the  limits  of  the  State  the  judgment  could  not  be  col- 
lected. It  was  averred  that  under  and  by  virtue  of  an  act  of  the 
State  of  Texas,  passed  April  11, 1907,  the  State  has  a  lien  upon 
all  sidd  property  to  secure  the  payment  of  the  above-mentioned 
judgment. 

A  receiver  was  asked  for  to  take  charge  of  the  property  and 
assets  of  every  kind  belonging  to  the  defendant  and  situated  in 
the  State  of  Texas.  And  the  State  also  asked  for  a  writ  of  in- 
junction, prohibiting  the  removal  from  the  State  of  Texas  of  any 
of  the  property  of  the  defendant.  On  the  same  day  the  court 
granted  the  temporary  injunction  as  prayed  for,  and  set  the  ap- 
plication for  a  receiver  for  hearing,  on  June  8,  1907. 

On  the  seventh  of  June  the  defendant's  motion  for  a  new  trial 
in  the  principal  case  having  been  overruled,  the  defendant  gave 
notice  of  appeal  to  the  Ck>urt  of  Civil  Appeals  of  Texas,  and 
tendered  a  supersedeas  bond  in  the  sum  of  $3,275,000,  which 
bond  was  not  accepted.  On  June  10,  1907,  the  court  reached 
the  conclusion  that  a  receiver  should  be  appointed,  and  con- 
tinued the  temporary  injunction  in  force,  from  which  action  the 
defendant  gave  notice  of  its  intention  to  appeal  to  the  Civil 
Court  of  Appeals.  At  the  time  of  the  making  of  this  order  the 
judge  of  the  court  announced  his  determination  to  appoint 
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Robert  J.  Eckhaidt  receiver,  and  portpcmed  the  hearing  untQ 
June  13,  1907,  to  hear  objections  to  the  appointment,  and  on 
that  date  the  court  made  its  order  appointing  Eckhardt  receiver, 
fixing  the  bond  in  the  sum  of  $260,000.  On  June  lO,  1907,  Eck- 
haidt fifed  his  bond,  which  was  approved  and  he  qualified  as  re- 
ceiver, and  after  the  appointment  of  a  receiver  and  the  approval 
of  his  bond  as  aforesaid  a  supersedeas  bond  in  the  sum  of 
$100,000,  for  appeal  from  the  order  appointing  a  receiver,  was 
approved.  On  June  15,  1907,  the  motion  fof*  new  trial  being 
overruled  in  the  main  case,  the  Waters-Pierce  Oil  Company 
appealed,  and  gave  a  bond,  which  was  approved  by  the  clerk. 

On  tiie  appeal  of  the  present  case,  involving  the  receivership, 
to  the  Civil  Court  of  Appeals  of  Texas  an  application  was  made 
for  an  injunction  restraining  a'receiver,  who  had  been  appointed 
by  the  Circuit  Court  of  the  United  States  ifor  the  Eastern  Dis- 
trict of  Texas,  upon  which  application  the  court  declined  to 
make  any  order  interfering  witii  the  Federal  receiver,  but  or- 
dered its  receiver  to  appear  in  conjunction  with  the  attorneys 
of  the  State  of  Texas  in  the  Circuit  Court  of  the  United  States, 
and  there  uige  and  insist  upon  the  rights  of  the  state  courts  to ' 
prior  jurisdiction.    103  8.  W.  Rep.  836. 

The  right  to  the  Federal  receiverohip  is  involved  in  No.  224  of 
this  term,  heretofore  aigued  and  submitted  to  this  court.^ 

On  October  23,  1907,  the  appeal  of  the  Waters-Pierce  Oil 
Company  from  the  order  appointing  a  receiver  came  on  for  hear- 
ing in  the  Court  of  Civil  Appeals.  The  judgment  of  the  District 
.Court  was  affirmed.  105  S.  W.  Rep.  851.  Subsequently  the  Su^ 
preme  Court  of  Texas  refused  a  writ  of  error  to  that  judgment. 
The  present  proceeding  in  this  court  seeks  a  reversal  of  the  judg* 
ment  of  the  Court  of  Civil  Appeals  of  Texas  affirming  the  order 
in  the  District  Court  appointing  the  receiver. 

It  is  well  settied  in  this  court  that  a  review  of  tiie  judgment  of 
a  state  court  is  confined  to  the  assignments  of  error  made  and 
passed  upon  in  the  judgment  of  the  state  court  brought  here  for 
review.  The  assignment  of  errors  in  this  court  cannot  bring  into 
'  i  See  po9tf  p.  US,  '■  " 
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the  record  any  new  matter  for.  our  conmderation.  Harding  ▼. 
/^tnaw,196U.S.78. 

Looking  to  the  assignments  of  error  in  the  CJourt  of  Civil  Ap- 
peals,  we  find  that  the  first  one  to  mention  the  Federal  Constitu- 
tion is  No*  IX|  in  which  the  constitutionality  of  the  act  of  the 
State  of  Texas  approved  April  11, 1907,  is  challenged,  and  that 
act  is  alleged  to  be  void  because  in  violation  of  §  10  of  Article  II 
of  the  Constitution  of  the  United  States,  whidi  denies  to  any 
State  the  right  to  pass  ex  past  facta  laws. 

The  tenth  assignment  as&ails  the  same  act,  because  in  violar 
tion  of  §  1  of  the  Fourteenth  Amendment  of  the  Federal  Con- 
stitution. Assignment  12  is  likewise  based  upon  objections  to 
the  act  of  April  11,  1907.  The  amended  assignments  of  error 
contain  additional  ascngnments,  munbers  15  and  16,  which  like- 
wise, are  also  leveled  at  the  act  of  April  11, 1*907. 

The  act  of  April  11, 1907,'undertake8  in  §  1  thereof  to  give  a 
lien  upon  the  property  of  any  corporation  within  the  State,  or 
on  any  corporation  created  by  the  laws  of  the  State,  or  any 
'  foreign  corporation  authorised  to  do  business  within  the  State, 
which  dial!  violate  the  anti-trust  laws  of  the  State,  for  fines  and 
penalties,  with  costs  of  suit  recovered  in  such  cases,  and  j^vea 
the  like  lien  for  the  recovery  of  such  fines  and  penalties  where 
any  such  law  had  been  theretofore  violated,  or  lAould  be  vio- 
lated before  the  takuig  effect  of  the  act,  and  provides  for  the 
appointment  of  a  receiver  in  such  casies. 

When  we  examine  the  opinicxi  of  the  Coilrt  of  Civil  Appeals 
we  find  that  it  sustained  the  proceeding  for  the  appointment  of 
a  receiver,  not  only  under  the  act  of  April  11, 1907,  but  as  well 
by  virtue  of  subdivision  3  of  article  1465  of  Sayles'  Civil  Stat- 
utes for  Texas,  passed  originaUy  in  1887,  which  subdivision 
provides  that  a  receiver  may  be  appointed  where  a  oorppraticm 
has  been  dissolved,  or  is  insolvent,  or  in  imminent  danger  of  in- 
solvency, or  has  forfeited  its  corporate  lights. 

It  is  well  settled  in  this  eourt  that  where  a  state  court  decides 
a  case  upon  an  independent  ground  not  within  the  Federal  ob- 
jections taken,  and  that  ground  is  sufficient  to  maintain  the 


Digitized  by 


Google 


WATERS-FIERCE  OIL  00.  «.  TEXAS  (NO.  2).     117 
21211.8.  Opmioii  of  the  Court. 

judgment,  this  court  will  not  review  the  case.  LealOie  v.  Thomm^ 
207  U.  S.  ^]EnstiB  v.  BoOes,  150  U.  S.  361 ;  GHu  v.  Teadty,  193 
U.  S.  146. 

The  only  other  assignments  of  error  in  the  receivership  pro- 
ceeding which  mention  the  Federal  CJonstitution  are  num-  ^ 
here  13  and  14,  which  are  as  follows: 

''Xni.*  The  court  erred  in  appointing  the  said  receiver  with- 
out any  evidence  being  introduced  before  it  at  the  time  said  ap- 
pointment was  made  to  show  that  defendant  did  not  intend  to 
change  its  status  aiid  methods  of  doing  business  so  as  to  con- 
form to  the  laws  of  the  State  of  Texas,  and  without  evidence 
affirmatively  showing  that  defendant  could  not  make  use  of  its 
property  and  carry  on  its  business  in  accordan(»  with  law,  and 
in  holding  that  the  court  was  authorised  to  so  appoint  a  receiver 
for  defendant's  property  in  the  State  of  Texas  and  deprive  de- 
fendant of  the  instrumentalities  by  which  it  had  been  convicted 
of  violating  the  laws  of  said  State,  based  upon  its  past  conduct 
and  the  said  judgment  of  conviction  rendered  against  it  on 
June  1, 1907. 

"  Wherefore,  defendant  says  that  the  said  action  of  the  court 
was  unauthorised  and  in  violation  of  S  1  of  the  Fourteenth 
Amendment  to  the  Conertitution  of  the  United  States,  and  has 
the  effect  of  depriving  defendant  of  its  property  without  due 
process  of  law  and  in  denying  to  it  the  equal  protection  of  the 
laws. 

''XIV.  The  court  erred  in  disregarding  the  supersedeas  bond 
filed  by  the  defendant  in  connection  with  its  appeal  from  the 
main  judgment  recovered  against  it  on  June  1, 1907,  and  in  re- 
quiring defendant  to  file  the  additional  bond  in  the  sum  of  one 
hundred  thousand  dollars  to  supersede  the  order  appointing  the 
said  receiver  and  to  avoid  having  to  surrender  its  property  to 
said  receiver  by  reason  of  said  appointment,  and  this  action  on 
the  part  of  the  court  was  without  lawful  warrant  and  m  viola- 
tion of  §  1  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  in  that  the  effect  of  such  action  by  the 
court  was  to  deprive  the  d^endant  of  its  property  without  due 
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process  of  law  and  to  xleiiy  to  it  the  equal  protoctiQi^  of  the 
law." 

We  are  of  opinion  that  neither  of  these  amignments  presents 
substantial  questions  of  a  Federal  charaeter.  The  practice  of 
the  state  courts  in  acting  upon  matters  within  their  jurisdieticm 
is  left  for  the  States  and  their  courts  administering  their  laws  to 
determine,  and  if  the  court  saw  fit  to  act  upon  the  testimony 
abready  heard  and  the  conviction  already  had  of  the  violaticA 
of  the  anti-trust  laws  of  the  State,  there  is  nothing  in  the  Fed- 
eral Constitution  which  prevents  it  from  so  doing.  Nor  does 
the  time  or  manner  in  which  the  state  court  saw  fit  to  approve 
the  receiver's  bond  present  any  question  under  the  Fourteenth 
Amendment.  See  tiie  cases  cited  in  Waien-Pieroe  Oil  Co.  v. 
Texas,  No.  359,  ante,  p.  86.  The  attempt  to  assign  new  errors 
in  the  petition  for  rehearing,  which  was  overruled  without  an 
opinion  passing  on  Federal  questions,  cannot  avail.  See  Mo- 
Corquodals  v.  Texoa,  211  U.  S.  432,  decided  at  this  term  of  this 
court,  and  previous  cases  therein  cited.  We  are  therefore  of 
the  opinion  that  no  substantial  Federal  question  is  presented 
in  this  case,  and  the  writ  of  error  must  be  dismissed. 

The  writ  of  error  is  dimnieeed. 


PALMER  V,  STATE  OF  TEXAS  AND  ECKHARDT,  RE- 
CEIVER OF  THE  WATEBS-PIERCE  OIL  COMPANY. 

CBRTIORARI  TO  THE  UNITED  STATES  CIBCUIT  COVVT  OF  APRBAI8 
FOR  THE  FIFTH  CIBCUIT. 

No.  224.    Argued  April  8, 9,  190a-*Decided  Januaiy  18, 1900. 

As  the  Federal  and  the  state  court  exerciae  jurisdictioii  within  the  same 
.  territory,  derived  from  and  controlled  by  separate  authority,  eadi 

must  respect  the  jurisdiction  acquired  over  property  by  the  other. 
When  either  a  Federal,  or  a  state,  court  of  competent  jurisdiction  takes 

possession  of ,  or  acquires  jurisdiction  over,  property,  that  property  is 
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M  efEoctuaOy  wfthdimfm  from  the  jurifldictioii  of  the  other  court  m 
thouf^  removed  to.  the  territory  <rf  another  ae^rereignty.  Wabath 
RaibroadY.AdelbertCoafige,2mV.&.^,Si. 

Jurisdiction  over  property,  properiy  acquired  by  the  state  court  on  the 
qualification  ctf  the  receiver,  is  not  lost  by  the  giving  of  a  supersedeas 
pending  appeal  which,  as  in-  this  case,  merely  suspends  the  order  of 
appointment. 

Whoi  a  state  court  has«6quived  jurisdictioii  over  property  before  any 
application  is  madeto  the  Federal  court  it  has  the  rif^t  while  law- 
fully exercising  that  jurisdiction  to  determine  how  far  it  will  permit 
any  other  court  to  interfare  therewith.  People's  Bank  v.  Caihoun, 
102  U.S.  256. 

Jurisdiction  over  property  by  a  state  court  so  as  to  withdraw  it  from  the 
jurisdiction  of  Federal  courts  in  the  same  territory,  does  not  neces- 
sarily depend  on  possession,  but  is  acquired  as  soon  as  the  receiver  has 
been,  appointed  and  has  qualified.  Farmer's  Loan  dt  Trust  Co.  v. 
Lake  St.  Electric  Railway  Co.,  177  U.  8.  59,  followed;  Shields  v.  CoU- 

,    man,  157  U.  S^  168,  distinguiidied. 

Hie  courts  of  a  State  construe  its  statutes  and  thdr  judgment  is  con- 
dusiVe  in  the  Federal  courts. 

Where  the  state  courts  have  sustained  a  receivership  of  a  foreign  corpo- 
ration on  a  statute  in  force  before  the  corporation  entered  the  State, 
and  such  statute  provides  for  the  appointment  of  a  receiver  in  case 
of  dissolution^  forfeiture,  insolvency  or  imminent  danger  thereof,  the 
fact  that  the  receivership  was  also  sustained  under  provisions  of  an 
anti-trust  law  passed  after  the  corporation  entered  the  State,  does  not 
amount  to  an  unlawful  interference  of  the  rii^ts  of  such  corporation 
to  transact  interstate  commerce  business. 

Under  the  circumstances  of  this  case  it  is  not  proper  to  charge  the  costs 
and  expenses  of  the  receiver  erroneously  appointed  by  the  Federal 
court  on  complainant,  but  those  expenses  shouTd  be  paid  from  the 
fund. 

158  Fed.  Rep.  705,  modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Mooffidd  Storey  and  Mr.  E.  B.  Perkina,  with  whom  Mr. 
J.  L.  Thamdike  was  on  the  brief^  for  petitioners: 

Hie  receiver  appointed  by  the  state  court  was  not  in  posses- 
sion, and  had  no  right  to  possession,  of  the  property  at  ihe  time 
when  the  order  was  made  by  the  United  States  court  for  the 
i4)p(Mntment  of  a  receiver.   SkiMa  v.  Coleman,  157  U.  S.  169; 
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People's  Cemetery  Association  v.  Oakland  Cemetery  Co.,  24  Tex. 
Civ.  App.  668;  5.  C,  60  S.  W.  Rep.  679;  Hagan  v.  Liuxls,  10 
Pet.  400,  discussed  and  distinguished. 

Neither  the  State  of  Texas  nor  Eckhardt  Is  a  party  to  this 
cause  or  interested  in  its  objects.  The  suit  is  a  shareholders' 
suit  for  the  purpose  of  winding  up  the  business  of  the  company 
in  Texas,  which  cannot  be  carried  on  there  under  the  existing 
laws,  and  for  the  protection  of  its  property  and  business  in  the 
meanwhile  by  the  appointment  of  a  receiver.  The  receiver  was 
appointed  by  the  United  States  Circuit  Court  for  that  purpose, 
without  interfering  with  the  possession  of  any  other  person  ex- 
cept that  of  the  defendant  in  the  suit,  The  Waters-Pierce  Oil 
Company.  There  is  nothing  in  these  proceedings  Aat  affected 
any  right  or  interest  either  of  the  State  of  Texas  or  of  Eck- 
hardt, the  receiver  previously  appointed  by  the  state  court. 

Possession  of  the  officer  of  one  court,  whether  he  be  a  re- 
ceiver, sheriff,  marshal,  or  sequestrator,  is  the  ground  upoa 
which  the  authority  of  other  courts  or  any  of  their  officers  to 
meddle  with  possession  of  the  same  property  has  been  ex- 
cluded. There  is  no  magic  about  a  receiver,  and  the  same  rule 
is  applied  to  him  as  to  a  sherifif  or  a  marshal,  and  for  the  same 
reasons.  Hagan  v.  Lucas  (1836),  10  Pet.  4O0;  Taylor  v.  Carryl 
(1857),  20  How.  583;  Freeman  v.  Howe  (1860),  24  How!  450; 
CaoeU  V.  Heyman  (1883),  111  U.  S.  176;  Shields  v.  Coleman 
(1895),  157  U.  S.  168;  Payne  v.  Dreioe  (1804),  4  East,  523,  545. 

In  applying  the  rule  the  same  kind  of  possession  is  necessary 
in  the  case  of  a  receiver  as  in  the  case  of  a  sherifif  or  a  mandud. 

The  Court  of  Appeals  was  also  wrong  in  directing  that  tlim 
costs  of  the  receivership  be  taxed  against  the  complainant. 

That  was  a  question  between  the  parties  to  the  suit,  and  was 
not  involved  in  the  appeal  of  the  State  of  Texas  and  Eckhardt 
from  the  orders  refusmg  their  application,  and  the  materials 
necessary  for  determining  how  the  costs  of  the  leoeivership. 
should  be  borne  were  not  before  the  court.  Those  costs  were 
not  part  of  the  costs  of  the  appeal. 

By  the  efiTectof  the  supersedeas,  the  property  and  business 
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of  the  company  remained  in  its  hands  in  the  same  manner  as  if 
there  had  been  no  judgment  or  order  of  the  state  court.  The 
expenses  of  the  receivership^  were  a  part  of  the  expenses  of 
carrying  on  the  business,  and  should  be  deah  with  accordingly. 
If  the  State  should  ever  be  in  a  pomtion  to  call  for  an  account 
of  the  business  of  the  company  during  the  pendency  of  the 
appeal  in  the  state  courts,  the  question  how  the  expenses  of  the 
receivership  should  be  borne  may  arise.  But  it  does  not  arise 
upon  the  appeal  in  this  case,  and  the  expenses  ought  not  to  be 
saddled  on  tihe  plaintiff  without  an  inquiry. 

Tills  part  of  the  decree  is  also  contrary  to  Atlantic  Trust  Co.  v. 
Chapman,  208  U.S.  360,  and  in  the  present  case  there  are  not 
even  the  circumstances  which  furnished  the  ground  of  the  con- 
tention that  there  should  have  b|een  a  different  decision  in  that 
case. 

Mr.  R.,  V.  Davidson,  Attorney  General  of  the  State  of  Texas, 
and  Mr.  G.  W.  Alien,  with  whom  Mr.  Jewd  P.  Lightfooi,  Mr. 
JohnW.  Brady,  Mr.  T.  W.  Gregory,  Mr.  R.  L.  BdUs,  Mr.  D.  W. 
Doom  and  Mr.  D.  H.  Doom  were  on  the  brief ,  for  respondents: 

The  state  court  acquired  jurisdiction  over  the  property  in 
question  before  the  complaint  was  filed  in  the  Federal  court. 
Opmion  below;  Farmers^  L.  AT.  Co.  v.  Lake  Street  E.  R.  Co., 
177  U.  S.  hi;  CkUtendenv.  Brewster,  2  Wall.  191;  Gdylard  v. 
Railway  Co.,  6  Biss.  286,  291,  292;  Uriion  Trust  Co.  v.  Railway 
Co.,  6  Biss.  198;  lUinais  Steel  Co.  v.  Putnam,  68  Fed.  Rep.  515; 
Adams  v.  Trust  Co.,  66  Fed.  Rep..  617;  Sharon  v.  Terry,  36  Fed. 
Rep.  355;  Reisner  v.  RaSLivay  Co.,  89  Texas,  656;  Lewis  v.  Railr 
way  Co.,  81  Texas,  1 ;  May  v.  Printup,  59  Georgia,  128;  Waters- 
Pierce  OU  Co.  v.  Statevf  Texas,  103  S.  W.  Rep.  836. 

The  jurisdiction  of  the  state  courts  having  attached,  it  be- 
came exclusive,  aind  their  right  to  prosecute  the  suit  to  final 
determination  and  exhaust  their  jurisdiction  could  not  be  ar- 
rested, defeated.  Impaired  or  interfered  with  by  a  Federal 
tribunal.  See  dpinion  bdow;  Wabad^  R.  R.  Co.  v.  Adelbert 
College,  208  U.  S.  38j  CoveU  v.  Heyman,  111  U.  S.  176;  Hagan  v; 
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Lucas,  10  Pet.  400;  Taj/tor  v.  TaMar,  16  WaU.  370;  HeidriOer 
V.  Oa  Cloth  Co.,  112  U.  8. 148,  294;  PwpU'»  Bank  v.  Window, 
102  U.  S.  256;  TayUir  v.  Canyl,  20  How.  583;  Frmnan  v. 
Howe,  24  How.  450;  Buck  v.  CoibatA,  3  WaU.  334;  Fannen' 
L.  &  T.  Co.  V.  BaOway  Co.,  177  U.  8.  61;  Sharon  v.  Terry,  30 
Fed.  Rep.  355,  and  authorities  dted;  Mutual  Beaerve  Fund  v. 
Phelps,  190  U.  8.  147;  Beisner  v.  G.,  C.  A  S.  F.  By.  Co.,  89 
Texas,  658,  660;  Union  Trust  Co.  v.  Baaway  Co.,  6  Bias.  197; 
Waters-Pierce  (HI  Co.  v.  Texas,  103  8.  W.  Rep.  836;  Waite  od 
Insolvent  Corp.,  $261;  Hig^  on  ReceivaB,  (52;  State  v. 
Beynolds,  107  8.  W.  Rep.  487. 

The  giving  of  the  supersedeas  bond  appealing  from  the  order 
of  the  state  coiirt  iq)pointing  its  receiver  still  left  the  property 
in  the  custody  of  the  state  courts,  though  the  right  of  tte  re- 
ceiver to  the  possession  thereof  was  suspmded  and  the  ri^t  of 
the  oil  company  to  such  poeseeuon  was  for  the  time  being 
restored.  Rev.  Stat,  of  Texas,  art.  1383;  Waters-Pierce  (HI  Co. 
V.  Texas,  103  8.  W.  Rep.  836;  San  Antonio  St.  By.  Co.  v.  Texas, 
38  8.  W.  Rep.  54;  Hagan  v.  Lucas,  10  Pet.  400;  (?.,  C,  A  S.F. 
By.  Co.  V.  F.  W.  &  N.  0.  By.  Co.,  88  Texas,  103;  ChurtMl  v.. 
Martin,  65  Texas,  368;  TTeUs  v.  LUOefiM,  62  Texas,  30;  S.  C,  12 
Ab.  Prac.  66;  Foider  v.  Stonwn,  6  Texas,  72;  CBrien  v.  Hil- 
bum,  22  Texas,  632,  626;  Fleming  v.  Clark,  26  Mo.  App.  222; 
CaUwdl  V.  Cans,  1  Montana,  577,  578;  Coss  v.  Wieder;  22 
Oregon,  457;  Sdleck  v.  Phdpe,  11  Wisconon,  388;  Pipher  v. 
Fordyce,  88  Indiana,  ^37;  Bain  v.  Lifie,  67  Pa.  St.  64,  66; 
Slutler  V.  KirkendaU,  100  Pa.  St.  313. 

Hbsi  decision  of  the  Court  of  Civil  Appeals  of  the  Third  Su- 
preme Judicial  District  of  the  State  of  Texas,  holding  that  the 
giving  of  the  supersedeas  bond  appealing  fnnn  the  order  of  the 
state  court  appointing  its  receiver  left  the  property  in  the 
custody  of  the  state  court,  is  binding  <m  the  Federal  court. 
Rev,  Stat.,  5721;  Waters-Pierce  OU  Co.  v.  Texas,  103  8.  W. . 
Rep.  836;  Wade  v.  Travis  Co.,  174  U.  8.  409;  United  States  v. 
Morrison,  4  Pet.  124 ;  Oreen  v.  Neal's  Lessee,  6  Pet.  291 ;  Leffing- 
vxU  V.  Warren,  2  Black,  599;  Fairfield  v.  Gattaiin  Co.,  100  U.  S. 
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^7;AndrewsY. Nai.  F.  A  P.  Wark$,d(iL. R.  A.  150;Smfardy. 
Poe,  69  Fed.  Rep.  546;  Bausmnan  v.  BUnmi,  147  U.  S.  647; 
Moores  v.  Citimu^  Not.  Bank,  104  U.  S.  625;  Sivtman  County 
y.  Wattaee,  142  U.  S.  2&i;J3uifdam  v.  WiUianmn,  24  How.  427; 
Walen-Pieroe  Oil  Co.  v.  Sbxt$,  106  S.  W.  Rep.  326. 

Mb.  JosmcB  Day  deUveied  the  opixiioii  of  the  court. 

Tlus  case  grows  out  of  the  proeeedmgs  in  the  State  of  Texas 
to  forfeit  the  permit  of  the  Waters-Pierce  Oil  C!ompany  to  do 
biuiDess  in  that  State,  and  the  subsequent  proceedings  for  the 
^>po]ntment  of  a  receiver  of  the  property  of  the  company  in 
the  state  court,  just  decided,  Waten-Pierce  Oil  Co.  v.  Texas, 
Nos.  1  and  2,  cases  Nos.  359  and  360,  ante,  pp.  86,  112.  It  is 
unnecessary,  in  view  of  the  recital  of  the  facts  contained  in 
those  cases,  to  repeat  heran  what  is  there  said  in  this  connec- 
tion. 

On  the  nineteenth  day  of  June,  1907,  after  the  appointment 
of  a  receiver  in  the  state  case  and  the  acceptance  and  approval 
of  his  bond,  an  appeal  was  taken  from  llie  District  Court  of 
Traviff  County  to  tiie  Court  of  Civil  Appeals  of  Texas,  and  bond 
given  to  supersede  the  receivership.  Immediately  thereafter 
and  upon  the  same  day  a  bill  was  filed  by  Bradley  W.  Pahner, 
one  of  the  petitioners  herein,  against  the  Waters-Pierce  Oil 
Company,  in  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas,  praying  for  the  appointment  of  a 
receiver  for  the  Waters-Pie.'xse  Company.  Pahner  filed  the  bill 
BS  a  stockholder  in  the  company.  The  bill  is  quite  lengthy  and 
recited  the  proceedings  in  tiie  District  Court  of  Travis  County, 
Texas,  staikl  m  cases  Nos.  359  and  360,  ante,  recites  the  appeal 
from  the  order  appointing  a  receiver,  to  the  Court  df  Civil  Ap- 
peab,  also  the  appeal  from* the  judgment  terminating  the  right 
to  do  business  in  Texas,  and  for  the  recovery  of  penalties. 

Thie  prayer  of  the  bill  is  for  the  appointment  of  a  receiver  to 
take  posBe8Bi€ni''of  the  property  belonging  to  the  company  in 
Texas,  that  the  business  of  the  company  might  be  wound  up, 
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and  its  property  sold,  that  the  receiver  be  authorized  to  oper* 
ate  and  manage  the  property,  etc. 

On*  the  same  day  the  Waters-Pierce  Oil  Company  waived  the 
service  of  subpoena^  confessed  the  averments  of  the  bill,  and 
the  Circuit  Court  appointed  Chester  B.  Dorchester  receiver. 

On  the  same  day  H.  C.  Pierce  intervened,  and,  repeating  the 
aUegations  of  the  original  bill,  prayed  the  same  relief.  On 
June  20,  1907,  Dorchester  qualified  and  gave  bond  as  receiver, 
and  was  put  in  possession  of  the  property. 

The  cases  involved  in  Nos.  359  and  360,  arUe,  having  been 
appealed  to  the  Court  of  Civil '^Appeals,  Robert  J.  Eckhaidt, 
the  state  receiver  a{>pointed  in  the  District  Court  of  Travis 
County,  applied  in  the  Court  of  Civil  Appeals  for  an  order  to 
obtain  possession  of.  the  property  which  had  been  placed  in  the 
hands  of  the  Federal  receiver. 

The  Court  of  Civil  Appeals  on  June  28,  1907,  handed  down 
an  opinion  (103  S.  W.  Rep.  836),  in  which  it  declined  to  make 
an  order  directing  the  receiver  in  the  Federal  court  to  surrender 
possession,  but  did  direct  its  receiver,  in  conjunction  with  the 
law  officers  of  the  State  of  Texas,  to  appear  before  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Texas, 
and  to  there  urge  the  rights  of  the  State  and  the  prior  jurisdic- 
tion of  its  courts  over  the  property  in  question,  and  to  ask  for 
such  orders,  decrees  and  judgments  as  might  be  proper  and 
necessary  to  protect  that  jurisdiction. 

Thereafter,  on  July  1,  1907,  the  State  of  Texas,  through  its 
officers  and  Eckhardt  as  receiver,  applied  to  the  Circuit  Court 
of  the  United  States  and  prayed  it  to  set  aside  and  annul  its 
order  appointing  a  Federd  receiver.  On  July  15  the  Circuit 
Court 'refused  to  grant  the  prayer  of  the  State  of  Texas  and  the 
state  receiver.  The  State  of  Texas  and  Eckhardt  as  receiver 
took  an  appeal  from  the  order  of  June  19, 1907,  appointing  the 
Federal  receiver,  and  from  the  order  of  July  15,  1907,  refusing 
to  vacate  the  order  appointing  Dorchester  receiver.  Thereupon 
the  matter  came  on  for  hearing  in  the  Circuit  Court  of  Appeals, 
and  that  court,  holding  that  the  stater  court  had  first  acquired 
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jurisdiction  in  the  matter,  reversed  and  vacated  the  order  of 
the  Circuit  Court  appointing  a  receiver,  and  remanded  the  case 
to  the  Circuit  Court,  with  directions  to  discharge  the  receiver, 
and  to  tax  all  the  costs  of  the  receivership  against  the  com- 
plainant.   158  Fed.  Rep.  705. 

If  the  state  court  had  acquired  jurisdiction  over  the  property 
by  the  proceedings  for  the  appointment  of  its  receiver,  an4  had 
not  lost  the  same  by  the  subsequent  proceedings,  then,  upon 
well-settled  principles,  often  recognized  and  enforced  in  this 
court,  there  should  be  no  interference  with  the  action  of  the 
state  courts  while  thus  exercising  its  authorized  jurisdiction. 
The  Federal  and  state  courts  exercise  jurisdiction  within  the 
same  territory,  derived  from  and  controlled  by  separate  and 
distinct  authority,  and  are  therefore  required,  upon  every 
principle  of  justice  and  propriety,  to  respect  the  jurisdiction 
once  acquired  over  property  by  a  court  of  the  other  sovereignty. 
If  a  court  of  competent  jurisdiction,  Federal  or  state,  has  taken 
possession  oif  property, H)r  by  its  procedure  has  obtained  juris- 
diction over  the  same,  such  property  is  withdrawn  from  the 
jurisdiction  of  the  courts  of  the  other  authority  as  effectually 
as  if  the  property  had  been  entirely  removed  to  the  territory 
of  another  sovereignty.  Wabash  Railroad  v.  Adelbert  College, 
208  U.  S.  38,  and  previous  cases  in  this  court  cited  therein  at 
page  54. 

The  Circuit  Court  of  the  United  States,  in  the  appointment  of 
a  receiver  in  this  case,  seems  to  have  proceeded  upon  the 
theory  that  the  proceedings  in  the  state  court  had  left  the 
property  in  such  a  situation  that  it  was  no  longer  in  custodia 
kgis,  and  was  liable  to  seizure  by  adverse  proceedings. 

This  situation  had  arisen,  in  the  view  of  the  Circuit  Court, 
because  the  Waters-Pierce  Oil  Company  had  given  a  bond  se- 
curing the  amount  of  penalties  awarded  against  it  by  the  judg- 
ment, and  had  also  given  a  bond  in  the  sum  of  $100,000  in 
order  to  suspend  the  powers  of  the  receiver  to  act  pending  the 
appeal;  and,  in  the  view  of  the  learned  circuit  judge,  the  court 
of  last  resort  of  the  State  pf  Texas  had  established  the  nilc  that 
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an  appeal  from  such  order,  and  the  giving  of  the  security- re- . 
quired  by  the  court,  had  the  effect  of  returning  the  property  to 
the  owner,  and  to  make  the  order  appointing  the  receiver  in- 
operative. "It  appears  to  me,"  says  the  learned  judge,  "that 
they  [the  Texas  cases]  announce  the  doctrine  that  the  powers  of 
the  receiver  cease,  and  that  the  adverse  party  takes  the  security 
which  the  law  furnishes,  and  the  defendant  takes  his  property, 
with  the  right  to  use,  control  and  dispose  of  the  same."  15^ 
Fed.  Rep.  717. 

The  Circuit  Cotirt  of  Appeals  in  this  case,  after  reviewing  the 
Texas  cases,  reached  a  different  conclusion,  and  held  that  the 
rulings  of  the  Supreme  Court  of  Texas  showed  that  the  appeal 
and  the  giving  of  the  bond  had  only  the  effect  of  suspending  the 
order  appointing  the  receiver,  and  that  the  court  had  not  lost 
jurisdiction  over  the  property  by  the  bond  given  to  supersede 
the  order  made. 

If  the  courts  of  Texas  had  acquired  jurisdiction  over  this 
property,  and  the  subsequent  procedure  amounted  to  simply 
suspending  the  order  appointing  the  receiver,'  then  we  are  of 
opinion  that  the  Federal  court  had  no  right  to  intervene.  If  it 
is  established  that  the  state  court  had  acquired  jurisdiction 
over  this  property  before  the  application  in  the  Federal  court 
was  made,  the  court  of  the  State  had  the  right  to  determine  for 
itself,  while  continuing  to  lawfully  exercise  its  prior  jurisdic- 
tion, how  far  it  would  permit  any  other  court  to  interfere  with 
such  poss^ion  and  jurisdiction.  PeopU^a  Bank  v.  CaUuniti, 
102  U.  S.  258,  261. 

As  already  stated,  after  the  case  reached  the  Court  of  CivU 
Appeals  of  Texas  an  application  was  made  for  relief  against 
the  receiver  appointed  by  the  United  States  Circuit  Court,  and 
to  obtain  possession  of  the  property.  That  court  maintained 
(103  S.  W.  Rep.  836)  that  the  state  court  had  acquired  juris- 
diction over  the  property;  that  the  effect  of  the  appeal  wi^ 
simpfy  to  suspend  the  order'  appointing  tHe  receiver,  and  that 
the  appellate  court  still  had  Jurisdiction  over  the  res  the 
same  as  the  trial  court  had;  and  the  court  cited  the  decisions 
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of  the  Supreme  Court  of  Texas  which  seem  to  support  that 
view. 

The  Court  of  Civil  Appeals  subsequently  affirmed  the  order 
appointing  the  receiver,  holding  that  the  proceeding  was  au- 
thorized under  the  act  of  April  11,  1907,  and  the  general  stat- 
utes of  Texas,  authorizing  the  appointment  of  a  receiver  where 
a  corporation  had  forfeited  its  corporate  rights.  Article  1465, 
Sayles'  Stats,  of  Texas. 

Upon  application  to  the  Supreme  Court  of  Texas  that  court 
refused  to  allow  a  petition  in  error  to  be  filed,  and  the  case  was 
brought  here,  being  No.  360,  ante,  just  disposed  of,  in  which  we 
held  no  Federal  question  was  raised,  ante,  p.  112. 

The  case  also  came  before  the  Supreme  Court  of  Texas,  and 
is  reported  in  Waters-Pieree  Oil  Company  v.  The  State,  106 
S.  W.  Rep.  326.  In  that  case  application  was  made  by  the 
Attorney  General  in  the  Supreme  Court  of  the  State  for  the 
appointment  of  a  receiver,  and  the  court,  i!i  deciding  the  motion 
stated  its  reason  for  recalling  the  mandate  issued  by  the  Court 
of  Civil  Appeals  upon  the  motion  of  the  Waters-Pierce  Oil 
Company,  and  also  passed  upon  the  application  of  the  Attorney 
General  of  the  State  of  Texas  for  an  order  revoking  the  order 
recalling  the  mandate  of  the  Court  of  Civil  Appeals,  or  a  direc- 
tion of  the  Supreme  Court  that  the  state  receiver  take  actual 
and  physical  possession  of  the  property  and  conduct  the  same 
under  the  order  of  the  Supreme  Court  until  the  final  disposition 
of  the  case. 

The  grounds  stated  for  the  former  order,  recalling  the  man- 
date of  the  Court  of  CivU  Appeals,  were  that  as  the  appellant, 
the  Waters-Pierce  Oil  Company,  had  the  right  to  present  an 
application  for  a  writ  of  error  to  the  Supreme  Court,  the  clerk 
of  the  Court  of  Civil  Appeals  had  no  authority  to  issue  the  man- 
date on  tjie  judgment  of  that  court  until  the  time  had  expired 
for  an  application  for  writ  of  error  to  the  Supreme  Court,  and 
the  mandate  was  therefore  withdrawn  to  await  the  action  of 
the  Supreme  Court  upon  the  application  for  writ  of  error.  As 
before  stated,  that  appUcation  for  writ  of  error  has  since  been 
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denied.  In  stating  its  decision  on  the  motion  to  withdraw  the 
mandate  the  Supreme  Court  of  Texas  said: 

''That  decision  in  no  wise  interferes  with  any  authority  that 
the  District  Court  or  the  receiver  could  lawfully  exercise  over 
the  property  of  the  oil  company  during  the  pendency  of  that 
appeal.'' 

In  considering  the  effect  of  the  appeal  the  Supreme  Court  of 
Texas  cited  th6  previous  cases  in  Texas,  and  used  the  following 
language  (106  S.  W.  Rep.  330): 

"This  court  has  no  power  to  direct  or  authorize  Eckhardt  to 
take  charge  of  the  property  of  the  defendant  company,  when 
the  statute  expressly  provides  that  the  giving  of  the  appeal  bond 
shall  suspend  the  action  of  the  court  in  that  regard.  If  the  ap- 
peal did  not  have  the  effect  to  suspend  the  execution  of  the 
order,  the  judge  had  authority  to  limit  the  appointment,  as  he 
did  by  his  order,  in  which  it  is  thus  expressed:  'And  now,  on 
this,  the  15th  day  of  June,  1907,  in  open  court,  it  is  ordered  by 
the  court  m  the  above  cause  that  $100,000  be  and  the  same  is 
hereby  fixed  as  the  amount  of  bond  which  the  defendant  shall 
be  required  to  give  m  order  to  supersede  the  judgment  of  the 
court  placing  defendant's  property  m  the  hands  of  a  receiver; 
and  it  is  further  ordered  that,  upon  the  approval  of  the  court 
and  the  filing  with  the  clerk  by  defendant  of  a  good  and  suffi- 
cient bond  conditioned  as  required  by  law  for  said  amount, 
further  proceedings  herein  be  suspended  pending  appeal.  But 
this  order  sEall  not  affect  or  rescind  the  order  heretofore  entered 
prohibiting  and  enjoining  the  defendant,  its  servants,  officers, 
agents,  and  attorneys,  from  removing  any  of  its  property  or 
assets  beyond  the  limits  of  the  State  of  Texas;  but  said  injunc- 
tion shall  remain  in  full  force  and  effect  pending  the  appeal  from 
the  order  appointing  a  receiver  herein.'  We  do  not,  however, 
intimate  a  doubt  upon  the  proposition,  which  we  have  asserted, 
that  the  appeal,  by  the  filing  of  the  bonds  by  the  defendant  in 
that  CQurt,  suspended  the  operation  of  the  order  appointmg  the 
receiver  until  the  final  decision  of  the  case." 

The  Supreme  Court  of  Texas  has  therefore  decided  in  this  case 
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as  we  think  it  had  held  in  its  former  decisions,  cited  in  the  opin- 
ion of  Judge  Shelby,  speaking  for  the  Court  of  Appeals  in  this 
case,  that  the  effect  of  the  appeal  and  bond  was  merely  to  sus- 
pend the  order  appointing  the  receiver  pending  the  determinar 
tion  of  the  appeal. 

In  this  attitude  of  affairs  had  the  Circuit  Court  of  the  United 
States  authority  to  take  possession  of  the  property  under  the 
bill  filed  in  that  court  for  the  appointment  of  a  receiver? 

We  think  the  law  of  this  court  is  well  established  to  be  that 
jurisdiction  over  the  property  was  acquired  by  the  state  courts 
when  the  receiver  was  appointed,  the  judicial  process  served, 
and  the  receiver  duly  qualified,  although  the  state  receiver  had 
not  taken  actual  possession  of  the  property.  This  principle  was 
recognized  in  Farmers'  Loan  &  Trust  Co.  v.  Lake  Street  Electric 
Rwy.  Co.,  177  U.  S.  51,  61,  m  which  this  court  said: 

"The  possession  of  the  res  vests  the  court  which  has  first  ac- 
quired jurisdiction  with  the  power  to  hear  and  determine  all 
controversies  relating  thereto,  and,  for  the  time  being,  disables 
other  courts  of  co-ordinate  jurisdiction  from  exercising  like 
power.  This  rule  is  essential  to  the  orderly  administration  of 
justice,  and  to  prevent  unseemly  conflicts  between  courts  whose 
jurisdictions  embrace  the  same  subjects  and  persons.  Nor  is 
this  rule  restricted  in  its  application  to  cases  where  property 
has  been  actually  seized  under  judicial  process  before  a  second 
suit  is  instituted  in  another  court,  but  it  often  applies  as  well 
where  suits  are  brought  to  enforce  liens  agahist  specific  prop- 
erty, to  marshal  assets,  to  administer  trust  or  liquidate  insolvent 
estates,  and  in  suits  of  a  similar  nature  where,  in  the  progress  of 
the  litigation,  the  court  may  be  compelled  to  assume  the  posses- 
sion and  control  of  the  property  to  be  affected.  The  rule  has 
been  declared  to  be  of  especial  importance  in  its  application  to 
Federal  and  state  courts.  Peck  v.  Jenness,  7  How.  612 ;  Freeymm 
V.  How,  24  How.  450;  Moran  v.  Sturges,  154  U.  S.  256;  CerUral 
National  Bank  v.  Stevens,  169  U.  S.  432;  Harkrader  y.Wadley, 
172  U.  S.  148.'' 

If  this  rule  is  not  applied,  a  court  of  competent  jurisdiction, 
VOL.  ccxii— 9 
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which  by  the  law  of  its  own  procedure  has  acquired  jurisdiction 
of  property,  may  find  itself,-  as  in  this  case,  after  final  judgment 
maintaining  its  right  over  the  property,  at  the  conclusion  of  the 
litigation  deprived  of  the  subject-matter  of  the  suit.  Indeed, 
this  case  would  be  ah  apt  illustration  of  that  situation.  The 
courts  of  Texas  have  sustamed  the  right  to  the  receivership, 
and  have  held  it  was  only  suspended  pending  the  appeal,  but 
when  it  comesto  enforcing  the  right  to  administer  the  property, 
if  the  Fiederal  receivership  is  maintained  the  court  of  original 
jurisdiction  finds  itself  stripped  of  the  property  and  the  same 
being  administered  in  another  court,  which  acquired  its  do- 
minion over  the  property  after  it  had  become  subject  to  the 
state  jurisdiction. 

'  It  is  further  contended  that  this  case  is  controlled  by  the 
principles  laid  down  in  Shields  v.  Coleman,  157  U.  S.  168.  But 
in  that  case,  before  there  was  an  attempt  to  appoint  a  receiver 
and  take  possession  of  the  property  by  the  second  proceeding, 
the  first  receiver  had  been  discharged  and  the  property  restored 
to  the  owner,  who  had  given  a  bond  for  the  forthcoming  of  the 
property  to  answer  the  judgment.  In  this  case  the  receivership 
had  merely  been  suspended  when  the  application  was  made  to 
the  Federal  court,  and  the>  receiver's  bond  was  conditioned  to 
account  for  the  rental  value  of  the  property  pending  the  appeal. 

.  A  special  ground  for  the  appointment  of  a  receiver  by  the 
Federal  court. is  said  to  exist  in  the  danger  that  the  Waters- 
Pierce  Oil  Company  might  be  made  the  subject  of  prosecutions 
and  its  officers  interferied  with  or  intimidated  pending  the  ap- 
peal and  while  the  receivership  was  in  abeyance  because  of  the 
appeal  from  the  order  appointing  him.  When  a  similar  con- 
tention was  made  in  the  Supreme  Court  of  Texas  in  support  of 
the  application  of  the  State  for  the  appointment  of  a  receiver  in 
that  court,  the  Supreme  Court  of  Texas  said: 

"  If  in  the  use  of  its  property  the  Waters-Pierce  Oil  Company 
^ould  violate  the  laws  of  the  State  ^during  the  pendency  of  its 
appeal,  it  would  be  liable  to  prosecution  and  punishment  in  the 
same  manner  as  for  acts  done  t^fore  the  trial  of  this  case;  and  if 
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the  safety  of  the  persons  in  charge  of  the  property  is'endangered 
in  any  manner  the  courts  are  open  to  them  to  seek  their  pro- 
tection where  the  jurisdiction  has  been  lodged  by  the  constitu- 
tion of  this  State  for  such  purposes.  The  trial  court  has  no  less 
power  now  to  prevent  a  violation  of  the  laws  of  this  State  by 
the  conducting  of  the  business  of  the  Waters-Pierce  Oil  Com- 
pany than  it  had  before  the  trial."    106  S.  W.  Rep.  331. 

It  is  submitted  by  the  counsel  for  the  petitioners  that  the 
effect  of  the  appointment  of  the  receiver  in  the  state  court  was 
to  violate  the  right  of  the  Waters-Pierce  Oil  Company  to  carry 
on  its  business  of  an  interstate  character.  It  is  true  that  the 
original  proceedings  which  resulted  in  forfeiting  the  permit  of 
the  Waters-Pierce  Oil  Companjr  to  do  business  in  the  State  of 
Texas  resulted  in  a  judgment  forfeiting  the  permission  thereto- 
fore given  by  the  State,  except  the  interstate  business  of  the 
company. 

If  the  proceedings  for  the  appointment  of  a  receiver  had  been 
sustained  as  merely  in  aid  of  the  original  judgment,  and  for  the 
purpose  of  carrying  that  into  effect,  there  would  have  been  co- 
gency in  this  argum:nt.  It  is  to  be  remembered  that  the  state 
courts  of  Texas  have  sustained  the  proceedings  for  the  appoint- 
ment of  a  receiver  (No.  360,  avle,  p.  112),  not  only  under  the  act 
of  April  11,  1907,  which  makes  special,  provision  for  ci^rying 
out  judgments  under  the  anti-trust  laws  of  the  State  and  for  the 
appointment  of  a  receiver  in  such  cases,  but  have  maintained 
as  well  the  right  of  the  courts  of  Texas  to  appoint  the  receiver 
under  the  general  statutes  of  the  State  of  Texas  (§  3,  art.  1465, 
Sayles'  Statutes),  giving  authority  to  i^ply  in  any  court  of  com- 
petent jurisdiction  in  certain  cases,  among  others,  where  a  cor- 
poration has  been  dissolved,  or  is  insolvent,  or  is  in  imminent 
danger  of  insolvency,  or  has  forfeited  its  corporate  rights.    - 

The  Texas  courts  have  the  right  to  construe  their  own  stat- 
utes, and  their  judgn^ent  in  such  matters  is  conclusive  upon  the 
Federal  courts.  We  have,  therefore,  a  case  where  the  appoint- 
ment of  a  receiver  has  been  sustained  by  the  highest  court  of  the 
State  under  a  general  statute  giving  the  right  to  appoint  le- 
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ceivers  in  such  cases  and  to  take  possession  of  the  property  of 
the  corporation  in  the  State. 

This  statute  was  admittedly  in  force  before  the  permit  of  the 
Waters-Pierce  Company  to  do  business  within  the  State  of 
Texas  was  granted.  Under  this  statute,  no  less  than  the  special 
act  of  April  11, 1907,  the  courts  of  the  State  have  held  that  the 
receivership  can  be  maintained  under  the  procedure  had  in  this 
case,  and  that  the  appeal  merely  suspended  the  receivership. 
In  that  view  there  is  no  unlawful  interference  with  the  rights  of 
the  company  to  transact  interstate  commerce  business. 

Upon  the  whole  case,  we  are  of  opinion  that  the  courts  of 
Texas  had  not  lost  the  jurisdiction  which  they  had  acquired  by 
the  appointment  of  the  receiver,  and  that  the  Federal  court 
ought  not  to  have  appointed  a  receiver  to  take  possession  of  the 
property.  We  think  the  Circuit  Court  of  Appeals  was  right  in 
reversing  the  order  of  the  Circuit  Court  appointing  the  receiver. 
In  that  court  the  costs  of  the  receivership  were  assessed  against 
Palmer,  the  original  complainant.  The  receivership  has  gone 
on  pending  the  proceedings  upon  appeal  and  we  are  of  opmion 
that  justice  will  be  done  if  the  costs  of  the  receivership  are  paid 
out  of  the  fund  realized  in  the  Federal  court,  and  it  is  so  ordered ; 
otherwise  the  judgment  of  the  Circuit  Court  of  Appeals  is 

Affirmed, 


LOUISVILLE  AND  NASHVILLE  RAILROAD  COMPANY 
V.  CENTRAL  STOCK  YARDS  COMPANY. 

ERROR  TO  THE  COURT  OF  APPEALS  OF  THE  STATE  OF  KENTUCKY. 

No.  .51.    Argued  December  10,  11, 1908.— Decided  January  25,  1909. 

A  provision  in  the  constitution  of  a  State  that  a  carrier  must  deliver  its 
cars  to  connecting  carriers  without  providing  adequate  protection  for 
their  return,  or  compensation  for  their  use,  amounts  to  a  taking  of 
property  without  due  process  of  law  within  the  meaning  of  the  Four- 
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teenth  Amendment;  and  so  hdd  as  to  tt  213,  214  of  the  constitution 
iA  Kentucky. 

The  law  must  save  the  rights  of  parties  and  not  leaye  them  to  the  dis- 
cretion of  the  courts  as  such. 

Where  a  general  provision  in  the  constitution  of  a  State  is  void  as  tak- 
ing property  without  due  process  or  ocnnpensation,  and  compensation 
has  not  been  provided  by  statute,  the  defect  canno«  be  cured  by  the 
courts  inserting  provisions  for  compensation  in  judgments  under  such 
constitutional  provision. 

The  duty  of  a  carrier  to  accept  goods  tendered  at  its  station  does  not  re- 
quire it  to  accept  cars  offered  by  competing  roads  at  arbitrary  points 
near  its  terminus  for  the  purpose  of  using  its  terminal  station.  A  law 
requiring  the  carrier  so  to  do  is  unconstitutional  as  taking  property 
without  due  process  of  law. 

97  S.  W.  Rep.  778,  reversed. 

T^E  facts  are  stated  in  the  opinion. 

Mr.  Helm  Bruce,  with  whom  Mr.  Henry  L.  Stone,  Mr.  James 
P.  Hdm  and  Mr.  Kennedy  Helm  were  on  the  brief,  for  plaintiff 
in  error: 

So  far  as  concerns  interstate  shipments  of  live  stock,  the 
whole  matter  is  concluded  by  the  judgment  of  the  Federal 
court  in  the  former  litigation  in  Central  Stock  Yards  Co.  v. 
Louisvilie  ANaehvOle  R.  R.  Co.,  192  U.  S.  568,  and  that  judg- 
ment is  a  bar  to  the  relief  sought  in  this  case  as  to  such  inter- 
state shipments.  Dupasmar  v.  Rocherau,  21  Wall.  130;  Embry 
V.  Palmer,  107  U.  S,  3;  Crescent  City  Dive  Stock  Co.  v.  Bvichers' 
Union  Slaughter  House  Co.,  120  U.  S.  141;  Dejxmt  Bank  v. 
Frankfort,  191  U.  S.  499;  CromweU  v.  Sac  County,  94  U.  S.  353; 
Smith  v.  Atdd,  31  Kansas,  262. 

Sec.  213,  Kentucky  constitution,  as  construed  by  the  high- 
est state  court,  in  so  far  as  it  attempts  to  control  interstate 
shipments,  is  void  as  attempting  to  regulate  interstate  com- 
merce. Central  Stock  Yards  Co.  v.  Louisville  A  Nashville  R.  R. 
Co.,  118  Fed.  vRep.- 120,  and  cases  there  cited;  McNeU  v. 
Southern  Ry.,  2902  U.  S.  543;  Central  of  Georgia  v.  Murphy,  196 
U. S.  194;  Houston  Ac,  Ry.  Co.  v.  Mayes,  201  U.  S.  321. 

Sec.  213,  as  so  construed,  in  requiring  fdaintiff  in  error  to 
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deliver  up  possession  of  its  caxs  to  another  railroad  company, 
deprives  the  former  of  its  property  without  due  process  of  law. 
McGehee  on  Due  Process  of  Law,  291;  Mo,  Pac,  Ry,  Co.  v. 
Nebraska,  164  U.  S.  403;  Minnesota  v.  Chicago  &c.  R.  Co.,  36 
Minnesota,  402;  Chicago,  Burlington  &c.  Ry.  Co.  v.  Chicago,  166 
U.  S.  266;  Lankfard  v.  County  of  Ramsay,  16  Minnesota,  373, 
375.  The  following  cases,  cited  in  opinion  of  court  below, 
discussed  and  distinguished:  Peoria  &c.  Ry.  Co.  v.  Chicago, 
R.  L  &  P.  Ry.  Co.,  109  Illinois,  135;  S.  C.,  50  Am.  Rep.  605; 
Burlington  &c.  Ry.  Co.  v.  D^,  82  Iowa,  312;  S.  C,  12  L.  R.  A. 
436;  S.  C,  31  Am.  St.  Rep.  477;  Jacobson  v.  Wiscmsia  Ry. 
Co.,  71  Minnesota,  519;  S.  C,  70  Am.  Rep.  358. 

Sec.  213,  as  so  construed,  in  requiring  plaintffi  in  error  to 
devote  its  terminals  in  Louisville  to  the  use  of  other  railroads 
and  to  mere  local  transfers  not  connected  with  the  traffic  of 
plaintiff  in  error,  deprives  it  of  its  property  without  due  process 
of  law.  Atlantic  Coast  Line  Ry.  Co.  v.  North  Carolina  Corpo- 
ration  Commission,  206  U.  S.  1;  Wisconsin  &c.  R.  R.  Co.  v. 
Jacobson,  179  U.  S.  287;  Martin  v.  Distrid  of  Columbia,  205 
U.  S.  135. 

Mr.  Joseph  C.  Dodd,  with  whom  Mr.  John  L.  Dodd  was  on 
the  brief,  for  defendant  in  error: 

The  provisions  of  §§  213,  214,  Kentucky  constitution,  and 
§§  818,  819,  E^entucky  General  Statutes,  as  construed  by  the 
highest  court  of  thai  State,  do  not  deny  the  plaintiff  in  error 
any  Federal  right  or  privilege.  L.  &  N.  R.  R.  Co.  v.  Central 
Stock  Yards  Co.,  30  Ky.  Law  Rep.  18,  39;  Lake  Shore  Ac.  R.  R. 
Co.  V.  Smi£h,  173  U,  S.  697;  Afwn.«fe  St.  L.  Ry.  Co..v.  Mma. 
R.  R.  &  Warehouse  Co.,  186  U.  S.  261;  Penn.  R.  R.  Co.  v. 
MiUer,  132  U.  S.  75;  UmismUie  Water  Co.  v.  Clark,  143  U.  S.  1;'^ 
L.  &  N.  R.  R.  Co.  V.  Kentucky,  161  U.  S.  677;  S.  C,  183  U.  S. 
513;  Af .,  K.  &  T.  Ry.  Co.  v.  Hughes,  169  U.  S.  613;  Penn.  ft.  R. 
Co.  V.  Hughes,  191  U.  S.  489;  Houston  &  Tex.  Cent.  R.  R.  Co. 
V.  Mayes,  201  U.  S.  321;  Chicago,  Milwaukee  &c.  Ry.  Co.  v. 
Solan,  169  U.  S.  137,  138;  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
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Bedcer,  32  Fed.  Rep.  849;/^  v.  Chicago,  M.  <t  /SZ.  P.  By.  Co., 
33  Fed.  Rep.  391,  305;  Charter  of  Louisville  Railway  Transfer 
Company,  Appendix,  Part  III,  see  §  5. 

There  is  dso  a  contract  between  the  city  of  Louisville,  the 
Louisville  Railway  Transfer  Co.  and  the  plaintiff  in'  ^rtot. 
Sherlock  v.  Ailing,  92  U.  S.  99;  NashviUe,  C.  &  St.  L.  R.  R.  Co. 
V.  Alabama,  128  U.  S.  96;  HermingUm  v.  Oeorgia,  163  U.  S.  299; 
N.  Y.,  N.  H.  &  H.  By.  Co.  v.ATew  York,  165  U.  S.  628.      ^^ 

The  police  power  of  the  State  cannot  be  bargained  awa>.cv. 
contracted  against  and  when,  within  such  power,  a  dyty  of  Mt 
conunon  carrier  is  required  by  constitutional  or  statutory  pro- 
vision the  question  of  inconvenience  or  expense. is  immaterial. 
4  Debates  of  Kentucky  Const.  Convention,  5118-5162;  BtUchen' 
A  Drams'  Stock  Yards  Co.  v.  L.  dt  N.  R.  R.  Co.,  67  Fed.  Rep. 
36;  Covington  Stock  Yards  Co.  v.  Keith,  139  U.  S.  128;  L.  &  N. 
R.  R.  Co.  V.  KenttuJcy,  108  Kentucky,  628;  S.  C,  26  Ky.  Law 
Rep.  597;  L.  <fc  N.  R.  R.  Co.  v.  i'iUtburgH  &  Kananvha  Coal  Co., 
Ill  Kentucky,  960;  S.  C,  23  Ky.  Law  Rep.  1318;  L.  <fe  N.\ 
R.  R.  Co.  v.  WHliatns,  .95  Kentucky,  1«9;  S.  C,  15  Hy.  Law 
Rep.  548;  Bttrlington,  C.  R.  &  N.  R.  R.  Co.  v.  Dey,  82  Iowa,  336; 
Peoria  &  P.  N.  Ry.  Co.  v.  Chicago,  R.  I.  dt  P.  Ry.  Co.,  109 
Illinois,  139;  Jacobson  v.  Wisconsin,  Minn,  dt  P.  R.  R.  Co.,  71 
Minnesota,  SS2;  Michigan  C.  R.  R.  Co.  v.  SmiHison,  45  Michigan, 
221;  M&Coy  v.  C,  /.,  -».  L.  dt  C.  R.  R.  Co.,  IS  Fed.  Rep.  3; 
Cee  V.  L.  dt  N.  R.  R.  Co.,  3  Fed.  Rep.  778;  Interstate  Stock 
Yards  Co.  v.  Railroad  Companies,  99  Fed.  Rep.  472;  L.,  E.  dt 
St.  L.  Consolidated  Ry.  Co.  v.  Wilson,  18  L.  R.  A.  105;  Rail- 
road Company  v.  Goodi^idge,  149  U.  S.  680;  Inrnan  v.  St.  L.  S. 
W.  Railway  Co.',  37  S.  W.  Rep.  37;  f .  dt  S.  F.  R.  R.  Co.  v. 
Denoer  &  N.  6.  R.  R.  Co.,  110  U.  S.  667;  Staie  v.  Waba^, 
St.  L.  dt  P.  R.  Co.,  83  Missouri,  144;  Mo.  Pac.  Railway  Co,  v. 
Wichita  Grocery  Co.,  40  Pac.  Rep.  899;  S.C.,,2  Elliott  on 
Raihoads,  §§  1432, 1440;  Penna.  R.  R.  Co.  v.  Jones,  155  U.  S. 
333;  baner  v.  N:  Y.  dtc.  R.  R.  Co.,  50  How.  428;  Little  Miami 
R.  R.  Co.  v.  Waahbtam,  22  Ohio,  330;  Parker  v.  C.  S.  B.  Q.  R. 
R.  Co.,  56  Connecticut,  137;  Bosworth  v.  CAtcoyb  i2y.  Co.,  37 
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Fed.  Rep.  72;  Railroad  Co.  v.  Manitfactvnng  Co.,  16  WaU.  318; 
VincerU  v.C.&A.R.  R.  Co.,  49  Illinois,  41;  Coe  v.  L.  &  N.  R. 
R.  Co.,  3  Fed.  Rep.  778;  In  re  Pattersm,  3  Fed.  Rep.  89;  North 
v.  Transportation  Co.,  146  Massachusetts,  315;  M.  S.  &  I.  R.- 
R.  Co.  V.  Day,  20  Ulinois,  375;  Beers  y.  Wabash,  St.  L.  &  P.  R. 
R.  Co.,  34  Fed.  Rep.  244;  L.  &  N.  R.  R.  Co.  v.  OdeU,  33  S.  W. 
Rep.  611;  Seasangood  Ac.  Co.  v.  Tenn.  &  Ohio  Transp.  Co.,  21 
Ky.  Law  Rep.  1144;  McNeiU  v.  Southern  Ry.  Co.,  202  U.  S.  445; 
Atlantic  Coast  Line  R.  R.  Co.  v.  North  Carolina  Corp.  Com.,  20^ 
U.  S.  1. 

Sec.  4  of  the  contract  of  plaintiff  in  error  with  the  Bourbon 
Stock  Yards  to  deliver  to  it  all  live  stock  brought  over  plain- 
tiff in  error's  lines  to  Louisville,  is  in  contravention  of  the  laws 
of  Kentucky,  against  public  policy  and  void,  and  in'  Lo  event 
relieves  plaintiff  in  error  of  the  duty  imposed  by  law  to  receive, 
switch,  and  deliver  such  stock,  destined  to  the  Central  Stock 
Yards,  to  connecting  carriers  for  delivery  at  said  Central  Stock 
Yards.  L.  A  N.  R.  R.  Co.  v.  Central  Stock  Yards  Co.,  30  Ky. 
Law  Rep.  18,  39;  BedfordrBowling  Green  Stone  Co.  Ac.  v. 
Oman  Ac,  115  Kentucky,  360;  S.  C.  24  Ky.  Law  Rep.  2274; 
L.  A  N  R.  R.  Co.  V.  PiUOmrgh  A  Kanawha  Coal  Co.,  Ill 
Kentucky,  960;  McCoy  v.  C.  A  L,  St.  L.  C.  R.  R.  Co.,  13  Fed. 
Rep.  5;  Mvnn  v.  Illinois,  94  U.  Si  139;  ComrMmweaUh  v.  L.  A 
N.  R.  R.  Co.,  27  Ky.  Law  Rep.  497;  Anderson  v.  Jett,  80  Ken- 
tucky, 375;  S.  C,  11  Ky.  Law  Rep.  570;  Peoria  A  R.I.  R.  R. 
Co.  V.  C.  V.  M.  Co.,  68  nimois,  489;  Inter  Ocean  Co.  v.  Asso- 
ciated Press,  184  Illinois,  448;  Chicago  A  N.  M.  Ry.  Co.  v. 
People,  56  Illinois,^  365;  Sanford  v.  Railroad  Cd.,  24  Pa.  St. 
382;  State  v.  Hartford  A  N.  H.  Ry.  Co.,  39  Connecticut,- 538; 
Coe  V.  L.  A  N.  R.  R.  Co.,  3  Fed.  Rep.  778, 

The  shipper  and  owner  of  property,  even  after  the  delivery 
thereof  to  a  common  carrier,  and  after  the  bill  of  lading  has 
been  signed  and  delivered,  or  after  the  goods  have  passed  irom 
the  possession  of  the  initial  carrier  into  that  of  a  succeeding 
one,  may  either  stop  the  same  in  transit  or  change  the  desti- 
nation thereof .     Hutchinson  on  Common  Carriers  (2d  ed.), 
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a  134,  337 ;  Stdherland  v.  Second  Natiarud  Bank  of  Peoria,  78 
Kentucky,  250;  L.  A  N.  £.  iB.  Co.  v.  HartweU,  99  Kentucky, 
436;  Strahom  v.  Union  Stock  Yards  A  Transfer  Co.,  43  Illkiois, 
424;  Benjamin  on  Sales,  {830;  Smith's  Mercantile  Law, 
Pomeroy's  ed.,  {  634;  Michigan  Southern  A  Northern  Ind.  ^y. 
Co.  v.  Day,  20  Illinois,  375;  Lewie  v.  Galena  A  Chicago  U.  R.JR. 
Co.,  40  Illinois,  281;  London  A  N.  W.  Ry.  Co.  v.  Bartles,  7 
Hurlston  &  Norman  Reps.  400;  Scothom  v.  Railway  Cd.,  8 
Exch.  Rep.  345;  L.  <fe  N.  R.  R.  Co.  v.  Kentucky,  183  IT.  S.  513; 
L.  A  N.  R.  R.  Co.  V.  WiUiame,  95  Kentucky,  199;  Minn.  A  St. 
Louie  Ry.  Co.  v.  Minn.  R.  A  W.  Co.,  186  U.  S.  261;  Mvnn  v. 
lUinoie,  94  V.  S.  113;  Datrideon  v.  New  Orleans,  96  U.  S.  97; 
Railroad  Commission  Cases,  116  U.  S.  307;  Mobile  County  v. 
Kimball,  102  U.  S.  691 ;  Gibbons  v.  Ogden,  9  Wheat.  1 ;  Cooley  v. 
Board  of  Wardens  of  Port  of  Philadelphia,  12  How.  299;  Lake 
Shore  A  N.  S.  R.  Co.  v.  Ohio,  173  U.  S.  285;  Henningtony., 
Georgia,  163  U.  S.  299^  Livingston  A  Fulton  v.  Van  Ingen,  9 
Johns.  507;  Western  Union  Tdegrajh  Co.  v.  Texas,  105  U.  S. 
460;  Rfibbins  v.  Shelby  Tax  District,  120  U.  S.  489;  Hopkins  v. 
United  States,  171  U.  S.  578;  N.  Y.,  N.  H.  A  H.  R.  R.  Co.  v. 
New  York,  165  U.  S.  628;  N.  7.,  L.  E.  A  W.  Ry.  Co.  v.  Penn- 
sylvania, 158  TJ.  S.  431;  L.  A  N.  R.  R.  Co.  v.  Kentucky,  161 
V.  8.  677;  S.  C,  183  U.  S.  503;  Henderson  Bridge  Co.  v.  Ken- 
tucky,  166  U.  S.  150;  S.  C,  183  U.  S.  517;  Pernia.  R.  R.  Co.  v. 
Milier,  132  U.  S.  75;  Louisville  Water  Co.  v.  Clark,  143  U.  S.  1; 
Jones  V.  Brim,  165  U.  S.  180;  Sherlock  v.  Ailing,  93  U.  S.  99; 
Morgan^s  L.  A  T.  R.  A  S.  S.  Co.  v.  Lowisiana  Statv  Board  of 
HeaUh,  118  U.  S.  455;  Smith  v.  Alabama,  124  U.  S.  465;  Nashr 
viUe,  C.  A  St.  L.  R.  Co.  v.  Alabama,  128  U.  S.  96;  Mo.,  K.  A  T. 
Ry.  Co.  V.  Haber,  169  U.  S.  613. 

The  decisions  in  the  cases  of  Central  Stock  Yards  Co.  v. 
Louisville  and  Nashville  R.  R.  Co.,  192  U.  S.  568;  S.  C,  118 
Fed.  Rep.  113,  are  not  conclusive  of  the  rights  of  the  parties 
hereto.  Smith  v.  Auld,  31  Kansas,  262;  Black  on  Judgments 
(2d  ed.),  §  733;  Cromu^ll  v.  Sac  County,  94  U.  S.  351 ;  Fairfield 
V.  GaOatin  County,  100  U.  S.  47;  PdWs  Lessee  v.  Wendess,  9 
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Cranch,  87;  Nemith  v.  Sheldon,  7  How.  812;  Walker  v.  State 
Haihar  Cammissian,  17  Wall.  648;  Elmdarf  v.  TajMf  10 
Wheat.  152;  Green  v.  NeaTs  Lessee,  6  Pet.  291;  Lejffingwdl  v. 
Warren,  2  Black,  599;  Svmner  v.  Hicks,  2  Black,  532;  Olcott  v. 
The  Supermars,  16  .Wall.  678;  State  Railroad  Tax  Cases,  92 
U.  S.  575;  Rowan  <kc.  v.  Runnels,  5  How.  134;  Suydam  v, 
Williamson,  24  How.  427;  In  re  Duncan,  139  U.  S.  499;  Leeper 
V.  Tcxcw,  139  U.  S.  462;  Budier  v.  Railroad  Co.,  125  U.  S.  555; 
Lotdsville  Ac.  Ry.  Co,  v.  Mississippi,  133  U.  S.  587;  Btoursgord 
V.  AT^  Orleans,  18  How.  499;  TTesCehi  Union  Td,  Co.  v.  Jatne^, 
162  U.  S.  650;  Wisconsin  Ac.  Ry.  Co.  v.  Jaccbson,  179  U.  S. 
287;  Late  5A(to  Ac.  Ry.  Co.  v.  OAio,  173  U.  S.  285;  SmOA  v. 
Alabama,  124  U.S.  465;  S/kjrto*  v.  AUing,  93  U.  S.  99;  Minn^ 
apdis  Ac.  Ry.  Co.  v.  Minn.  R.  R.  A  W.  Co.,  186  U.  S.  257; 
Chicago  Ac.  R.  R.  Co.  v.  Solan,  169  U.  S.  133. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  in  equity  prosecuted  in  the  courts  of  Ken- 
tucky, similar  in  the  main  to  one  in  the  United  States  courts 
between  the  same  parties^^  that  was  decided  by  the  Circuit  Court 
of  Appeals  in  118  Fed.  Rep.  113,  and  by  this  court  in  192  U.  S. 
568.  The  latter  was  brought  by  the  Central  Stock  Yards  Com- 
pany, a  Delaware  corporation,  against  the  Railroad  Company, 
a  Kentucky  corporation,  to  compel  it  to  receive  live  stock  ten- 
dered to  it  outside  the  State  of  Kentucky  for  the  Central  Stock 
Yards  station,  and  to  deliver  the  same  at  a  point  of  physical 
connection  between  its  road  and  the  Southern  Railway,  for 
ultimate  delivery  to  or  at  the  Central  Stock  Yards.  The  Central 
Stock  Yards  station  is  at  the  Central  Stock  Yards,  just  outside 
the  boundary  line  of  Louisville,  Kentucky,  on  the  Southern  Rail- 
way Company's  line,  and  by  agreement  between  the  two  com- 
panies the  Central  Stock  Yards  were  the  live  stock  depot  for 
the  purpose  of  handling  livie  stock  to  and  from  Louisville  on  the 
Southern  Railway.  The  LouisviUe  and  Nashville  Railroad,  by  a 
siinilar  arrangement,  had  made  the  Bourbon  Stock  Yards  its 
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Hve  stock  depot  for  Louisville,  and  declined  to  receive  live  stock 
billed  to  the  Central  Stock  Yards,  or  to  deliver  live  stock  des- 
tined to  Louisville  elsewhere  than  at  the  Bourbon  Yards.  There 
were  physical  connections  between  the  Louisville  and  Nashville 
and  the  Southern  tracks  at  a  point  between  the  two  stock  yards 
which  was  passed  by  the  greater  portion  of  the  Uve  stock  carried 
by  the  Louisville  and  NashviUe  Company,  and  at  another  point 
that  would  be  more  convenient  for  delivery,  a  little  further  to 
the  northward.  In  order  to  deUver  as  prayed  the  Louisville  and 
Nashville  would  have  been  compelled  either  to  build  chutes  or 
to  hand  over,  its  cars  to  the  Southern  Railway.  The  right  was 
claimed  under  the  Interstate  Commerce  Act  of  February  4, 
1887,  c.  104,  §  3, 24  Stat.  379,  and  the  constitution  of  Kentucky, 
especially  §  213,  p.  147,  Ky.  Stats.  Carroll,  1903.  The  Circuit 
Court  of  Appeals  and  this  court  agreed  that  the  right  was  not 
conferred  by  the  former  act.  As  to  the  constitution  of  Ken- 
tucky, the  Circuit  Court  of  Appeals  held  that  if  it  could  be  given 
any  such  construction  as  to  make  it  purport  to  give  the  plaintiff 
a  right  to  the  relief  sought,  it  would  be  making  a  void  attempt 
to  regulatie  interstate  commerce.  This  court,  on  the  general 
principle  that  a  construction  was  to  be  adopted,  if  possible,  that 
would  save  the  instrument  from  constitutional  objections,  fol- 
lowed the  suggestion  of  the  Circuit  Court  of  Appeals,  read  the 
section  as  not  requiring  the  railroad  to  deliver  its  own  cars,  and 
affirmed  a  decree  dismissing  the  bill. 

The  material  sections  of  the  constitution  of  Kentucky  are  as 
follows: 

"Sec.  213.  All  railroad,  transfer,  beh  lines  and  railway 
bridge  companies,  organized  under  the  laws  of  Kentucky,  or 
operating,  maintaining  or  controlling  any  railroad,  transfer, 
belt  lines  or  bridges,*  or  doing  a  railway  business  in  this  State, 
shall  receive,  transfer,  deliver  and  switch  empty  or  loaded  cars, 
and  shall  move,  transport,  receive,  load  or  unload  all  the  freight 
in  car  loads  or  less  quantities,  coming  to  or  going  from  any  rail- 
road, transfer,  belt  line,  bridge  or  siding  thei  ^on,'  with  equal 
promptn^  and  despatch,  and  without  any  discrimination  as  to 
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charges,  preference,  drawback  or  rebate  in  favor  of  any  person, 
cor{X)ration,  consignee  or  consignor,  in  any  matter  as  to  pay- 
ment, transportation,  handling  or  delivery;  and  shall  so  receive, 
deliver,  transfer  and  transport  all  freight  as  above  set  forth, 
from  and  to  any  point  where  there  is  a  physical  connection  be- 
tween the  tracks  of  said  companies.  But  this  section  shall  not 
be  construed  as  requiring  any  such  common  carrier  to  allow  the 
use  of  its  tracks  for  the  trains  of  another  engaged  in  like  busi- 
ness. 

"Sec.  214.  No  railway,  transfer,  belt  line  or  railway  bridge 
company  shall  make  any  exclusive  or  preferential  contract  or 
arrangement  with  any  individual,  association  or  corporation, 
for  the  receipt,  transfer,  delivery,  transportation,  handling, 
care  or  custody  of  any  freight,  or  for  the  conduct  of  any  busi- 
ness as  a  common  carrier." 

The  present  case  was  begun  by  the  defendant  in  error  earlier 
than  the  one  just  stated,  and  sought  similar  relief  without  re- 
gard to  the  place  where  the  stock  was  received.  A  preliminary 
injunction  was  issued,  and  soon  led  to  proceedings  for  contempt 
on  the  charge  that  it  had  been  disobeyed.  The  court  of  first  in- 
stance held  that  the  injunction  applied  to  an  interstate  ship- 
ment when  the  owner  had  sought  to  bill  it  to  the  Southern  Rail- 
way at  Louisville  for  delivery  to  the  Central  Stock  Yards  and 
had  been  refused,  and  thereafter,  at  the  break-up  yards,  so 
c£^led,  of  the  Louisville  and  Nashville  road,  by  giving  notice  to 
change  the  destination,  had  attempted  to  Bring  about  the  de- 
sired result.  This  decision  was  reversed  by  the  Court  of  Ap- 
peals, Louisville  &  NashviUe  R.  R,  Co.  v.  MiUer,  112  Kentucky, 
464,  and  thereupon  the  beforementioned  bill  in  the  United 
States  court  was  brought,  to  deal  with  interstate  shipments, 
with  a  prayer,  also,  that  the  railroad  be  required  to  recognize 
changes  of  destination;  while  the  present  proceeding  was  kept 
on  foot  to  cover  all  that  it  lawfully  might.  At  a  later  date  the 
petition,  as  it  is  called,  in  this  case,  was  amended  so  as  to  pray 
that  the  plaintiff  in  error  might  be  required,  u'pon  tender  by  the 
Southern  Railway,  to  receive,  at  a  point  of  physical  connection 
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with  the  Southern  Railway,  live  stock  from  the  Central  Stock 
Yards,  and  to  deliver  the  same  to  the  consignee  at  the  Bourbon 
Stock  Yards  or  any  depot  on  its  line. 

After  the  decision  in  the  other  case  the  Railroad  Company 
asked  leave  to  plead  the  decree  as  a  bar  to  so  much  of  the  relief 
in  the  present  action  as  relates  to  stock  shipped  or  desired  to  -be 
shipped  from  points  outside  of  Kentucky  to. points  within  Ken- 
tucky. The  trial  court,  being  of  opinion  that  the  decree  would 
not  be  a  bar,  refused  leave,  but  ordered  the  proposed  amend- 
ment to  be  made  part  of  the  record  for  the  purpose  of  appeal. 
After  final  hearing  a  judgment  was  entered  for  the  plaintiff,  the 
defendant  in  error,  granting  all  the  prayers  of  the  bill.  The  Rail- 
road Company  was  ordered  (1)  to  receive  at  its  stations  in  Ken- 
tucky, and  "  to  bill,  transport,  transfer,  switch  and  deliver  in  the 
customary  way,"  at  some  point  of  physical  connection  with  the 
tracks  of  the  Southern  Railway,  and  particularly  at  one  de- 
scribed, all  live  stock  or  other  freight  consigned  to  the  Central 
Stock  Yards  or  to  persons  doing  business  there.  (2)  It  was 
ordered  further,  to  transfer,  switch  and  deliver  to  the  Southern 
Railway  at  the  said  point  of  connection, ''  any  and  all  live  stock 
or  other  freight  coming  over  its  lines  in  Kentucky  consigned"  to 
the  Central  Stock  Yards  or  persons  doing  business  there.  (3)  It 
was  ordered  further,  to  receive  at  the  same  point  and  to  '•'  trans- 
fer, switch,  transport  and  deliver  all  live  stock  "  consigned  to  any 
one  at  the  Bourbon  Stock  Yards, ''  the  shipment  of  which  origi- 
nates at  the  Central  Stock  Yards;"  with  proviso  requiring  pay 
or  tender  of  proper  chai^ges  for  its  services,  whenever  demanded, 
at  the  time  such  live  stock  or  other  freight  is  offered.  (4)  Fi- 
nally the  Railroad  Company  was  required,  whenever  requested 
by  the  consignor,  consignee,  or  owner  of  the  stock,  **  at  any  of 
the  stations,  and  particularly  at  its  break-up  yards  in  South 
Louisville,  Kentucky,"  to  recognize  their  right  to  change  the 
destination,  and  upon  payment  of  the  full  Louisville  freight 
rate  and  proper  presentation  of  the  bill  of  lading  duly  indorsed, 
the  railroad  was  required  to  change  the  destination  and  deliver 
at  a  point  of  connection  with  the  Southern  Railway  tracks  for 
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delivery  by  the  latter  to  the  Central  Stock  Yards.  This  judg- 
ment was  fiSiTmed  by  the  Court  of  Appeals,  whereupon  this 
writ  of  error  was  brought.  The  points  relied  upon  are  that  due 
credit  was  denied  to  the  decree  by  the  United  States  court;  that 
if  the  constitution  of  Kentucky  purports  to  authorize  the  re- 
quirement in  the  judgment  as  to  delivery  of  shipments  from 
outside  the  State,  it  attempts  to  regulate  commerce  among  the 
States;  that  if  the  same  instrument  authorizes  the  requirement 
in  the  judgment  that  the  Railroad  Company  should  give  up 
possession  of  its  cars  to  the  Southern  Railway  Company  it  at- 
tempts to  deprive  the  railroad  of  its  property  without  due  proc- 
ess of  law;  and  that  the  same  constitutional  objection  appli^ 
to  the  attempt  to  make  the  railroad  do  switching  work  over  its 
terminal  property  in  LouisviUe  between  two  points  in  the  city 
when  the  shipment  was  neither  coming  into  the  city  nor  going 
out  of  the  city  over  the  lines  of  the  plaintiff  in  error's  road. 

The  Court  of  Appeals  found  itself  unable  to  pass  over  the 
bridge  laid  by  this  court  in  its  construction  of  the  state  constitu- 
tion, §  213.  It  held  that  that  section  did  purport  to  require  the 
plaintiff  in  error  to  deliver  its  own  cars,  under  the  circumstances 
of  the  case,  to  the  extent  of  the  judgment  that  it  affirmed.  It 
declined  to  follow  the  decision  of  this  court  that  for  the  pur- 
poses of  the  case  before  it,  the  two  stock  yards  stood  on  the 
same  footing  as  if  they  were  the  stations  of  two  railroads  placed 
side  by  side.  It  decided  that  the  state  constitution  as  construed 
by  it  did  not  attempt  to  regulate  commerce  among  the  States, 
and,  no  doubt  for  that  reason,  disregarded  the  former  decree 
between  the  same  parties,  thinking,  we  presume,  that,  as  the 
former  bill  dealt  only  with  interstate  commerce,  the  decree 
could  have  no  binding  effect  as  against  a  judgment  which  it 
deemed  to  affect  only  matters  within  the  control  of  the  State. 

We  are  surprised  that  the  Court  of  Appeals  should  have  de- 
cided that  the  judgment  appealed  from  did^not  deal  with  com- 
merce among  the  States.  The  portion  that  we  have  numbered 
(2)  ordered  a  delivery  to  the  Southern  Railway  of  all  live  stock 
and  freight  coming  over  its  lines  consigned  to  the  Central  Stock 
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Yards,  and  this  includes,  of  course,  that  coming  from  other 
States.  The  same  is  to  be  said  of  the  requirement  in  (4)  as  to 
change  of  destination.  When  the  live  stock  reached  the  point 
of  connection  or  the  break-up  yards  the  carriage  was  not  at  an 
end,  as  appears  by  the  very  intent  of  the  judgment,  and  as  was 
decided  in  McNeiU  v.  Sovthem  Ry.  Co,,  202  U.  S.  543,  55». 
Moreover,  that  decision  cited  and  approved  the  language  of  the 
Circuit  Court  of  Appeals,  to  which  we  have  referred  already,  in 
the  case  between  these  parties,  to  the  effect  that  if  the  Kentucky 
constitution  could  be  construed  as  the  state  Court  of  Appeals 
has  construed  it,  it  would  be  attempting  what  it  could  not  do. 
Ibid.,  562.  We  think  discussion  of  this  part  of  the  case  unneces- 
sary, and  we  should  have  to  hold  the  provision  of  the  state  con- 
stitution void  as  applied,  if  we  followed  the  construction  given 
to  it  by  the  state  court;  but  we  are  relieved  of  that  necessity  by 
the  fact  that  those  portions  of  the  judgment  of  which  we  are 
speaking  are  invalid  by  reason  of  the  previous  adjudication  of 
the  United  States  court. 

As  we  have  indicated,  the  decree  was  pleaded  as  a  bar  only 
''to  so  much  of  the  claim  for  relief  as  relates  to  stock  shipped 
or  transported,  or  desired  to  be  shipped  or  transported  from 
points  outside  of  Kentucky  to  points  within  Kentucky."  It 
was  not  argued  that  a  decision  that  certain  words  in  a  con- 
stitution have  a  certain  meaning,  in  a  suit  founded  upon  them, 
is  conclusive  as  between  the  same  parties  in  another  suit  upon 
the  same  words,  for  the  same  purpose,  except  that  one  is  to 
enforce  them  with  r^ard  to  matters  outside  the  control  of  the 
State,  and  the  other  to  enforce  them  with  regard  to  matters 
within  its  control.  Therefore  we  ei^press  no  opmion  upon  the 
poiAt.  It  was  argued,  however,  that  the  requirement  that  the 
plaintiff  in  error  should  deliver  its  own  cars  to  another  road  was 
void  under  the  Fourteenth  Amendment  as  an  unlawful  taking 
of  its  property.  In  view  of  the  well  known  and  necessary  prac- 
tice of  connecting  roads,  we  are  far  from  saying  that  a  valid 
law  could  not  be  passed  to  prevent  the  cost  and  loss  of  time 
entailed  by  needless  transshipment  or  breaking  bulk,  in  case 
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of  an  unreasonable  refusal  by  a  carrier  to  interchange  cars  with 
another  for  through  traffic.  We  do  not  pass  upon  the  question. 
It  is  enough  to  observe  that  such  a  law  perhaps  ought  to  be  so 
limited  as  to  respect  the  paramount  needs  of  the  carrier  con- 
cerned, and  at  least  could  be  sustained  only  with  full  and  ade- 
quate regulations  for  his  protection  from  the  loss  or  undue 
detention  of  cars,  and  for  securing  due  compensation  for  their 
use.  The  constitution  of  Kentucky  is  simply  a  universal  un- 
discriminating  requirement,  with  no  adequate  provisions  such 
as  we  have  described.  The  want  cannot  be  cured  by  inserting 
them  in  judgments  under  it.  The  law  itself  must  save  the  par- 
ties' rights,  and  not  leave  them  to  the  discretion  of  the  courta 
as  such.  See  Security  Trust  <fc  Safety  VavJU  Co,  v.  Lexington, 
203  U.  S.  323,  333;  RM&r  v.  HoUy,  176  U.  S.  398,  409;  Carir^ 
nedicut  River  R.  R.  Co.  v.  County  Commissioners,  127  Massa- 
chusetts, 50,  57;  Ash  v.  Cummings,  50  N.  H.  591;  Moody  v. 
Jacksonville,  Tampa  &  Key  West  R.  R.  Co.,  20  Florida,  597; 
Ex  parte  Martin,  13  Arkansas,  198;  St.  Louis  v.  Hill,  116  Mis- 
souri, 527.  It  follows  that  the  requirement  of  the  state  consti- 
tution cannot  stand  alone  under  the  Fourteenth  Amendment, 
and  that  the  judgment  in  this  respect  also,  being  based  upon  it, 
must  fall.  We  do  not  mean,  however,  that  the  silence  of  the 
constitution  might  not  be  remedied  by  an  act  of  legislature  or  a 
regulation  by  a  duly  authorized  subordinate  body  if  such  legis- 
lation should  be  held  consistent  with  the  state  constitution  by 
the  state  court.  We  should  add  that  the  I'equirement  in  the 
first  part  of  the  judgment,  which  we  have  been  discussing,  is 
open  to  the  objections  mentioned  in  the  former  decision  so  far 
as  it  practically  requires  the  Louisville  and  Nashville  Railroad 
to  deliver  cars  at  Louisville  elsewhere  than  at  its  own  terminus. 
192  U.  S.  570,  571. 

There  remains  for  consideration  only  the  third  division  of 
the  judgment,  which  requires  the  plaintifiF  in  error  to  receive  at 
the  connecting  point,  and  to  switch,  transport  and  deliver  all 
live  stock  consigned  from  the  Central  Stock  Yards  to  any  one 
at  the  Bourbon  Stock  Yards.    This  also  is  based  upon  the  sec- 
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tions  of  the  oonstitutioii  that  have  been  quoted.  If  the  prin- 
ciple 18  sound,  every  road  into  Louisville,  by  making  a  physical 
connection  with  the  Louisville  and  Nashville,  can  get  the  use 
of  its  costly  tenninals  and  make  it  do  the  switching  necessary 
to  that  end,  upon  simply  paying  for  the  service  of  carriage. 
The  duty  of  a  carrier  to  accept  goods  tendered  at  its  station 
does  not  extend  to  the  acceptance  of  cars  offered  to  it  at  an 
arbitrary  point  near  its  terminus  by  a  competing  road,  for  the 
purpose  of  reaching  and  using  its  terminal  station.  To  require 
such  an  acceptance  from  a  railroad  is  to  take  its  property  in  a 
very  effective  sense,  and  cannot  be  justified,  unless  the  railroad 
holds  that  property  subject  to  greater  liabilities  than  those 
incident  to  its  calling  alone.  The  Court  of  Appeals  did  not  put 
its  decision  upon  any  supposed  special  liability,  but  upon  the 
broad  ground  that  the  state  constitution  requires  it  and  law- 
fully may  require  it  of  a  common  carrier  by  rail.  Therefore  the 
judgment  must  be  reversed. 

Judgment  reversed. 

Mb.  Justicb  McEenna,  dissenting. 

I  am  unable  to  concur  in  the  opinion  of  the  court  so  far  as 
it  applies  to  the  transportation  of  cattle  wholly  within  Ken- 
tucky, The  difference  between  that  and  iaterstate  transporta- 
tion is  important,  for  it  was  conceded  at  the  argument  that 
at  least  sixty  per  cent  of  the  business  was  of  domestic  cattle. 

This  is  a  second  review  of  the  controversy  between  the  par- 
ties. It  was  originally  started  in  one  of  the  courts  of  Kentucky, 
and  there,  meeting  obstacles  arismg  from  the  want  of  jurisdic- 
tion over  interstate  commerce,  the  latter  was  made  the  subject 
of  a  suit  in  a  United  States  Circuit  Court,  where  the  Central 
Stock  Yards  Company  suffered  defeat;  its  bill  being  dismissed 
for  want  of  equity.  This  judgment  was  affirmed  by  the  Circuit 
Court  of  Appeals  (118  Fed.  Rep.  113),  and  subsequently  by  this 
court.  192  U.  S.  568.  This  is  pointed  out  in  the  opinion,  but 
it  may  be  well  to  see  what  was  decided.  In  the  Circuit  Court 
VOL.  ccxn— 10 
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of  Appeals  these  propositions  were  decided:  (1)  Independently 
of  statute,  the  railway  could  not  be  required  to  deliver  to  the 
Southern  Railway  Company  for  transportation  to  the  Central 
Stock  Yards  Company  the  live  stock,  though  shipped  to  and 
ultimately  destined  to  the  stock  yards  company.  The  Louis- 
ville and  Nashville  Company,  the  court  said,  performed  its  duty 
imder  the  common  law  when  it  provided  a  place  for  disembarka- 
tion of  the  stock  at  the  Bourbon  Stock  Yards,  though  that 
place  was  fixed  by  contract  with  the  latter  company.  (2)  That 
the  refusal  of  the  Louisville  and  Nashville  Company  to  make 
such  transfer  of  stock  to  the  Southern  Railway  Company  was 
not  a  violation  of  §  3  of  the  Interstate  Commerce  Act.  (3)  Con- 
sidering the  case  more  broadly  and  as  involving  the  right  to  re- 
quire one  railroad  to  interchange  traffic  with  another,  the  posi- 
tion of  the  Central  Stock  Yards  Company  would  be  untenable, 
because,  as  it  was  held  at  common  law,  a  railroad  is  only  boimd 
to  transport  freight  at  its  own  terms.  (4)  If  the  constitution  of 
Kentucky  could  be  construed  to  require  such  delivery  of  the 
live  stock,  it  was  invalid  in  so  far  as  it  affected  interstate  com- 
merce. The  case,  therefore,  left  local  commerce  untouched. 
It  declared  no  principle  that  precluded  a  State  by  legislation, 
constitutional  or  statutory,  to  require  such  transfer  of  stock  if 
it  applied  only  to  commerce  within  the  State.  The  case  came 
to  this  court,  and  here  also  it  was  considered  only  as  it  affected 
interstate  commerce.  It  is  true  it  was  said  that  "if  the  cattle 
are  to  renuun  in  the  defendant's 'cars  it  cannot,  be  required  to 
hand  those  cars  over  to  another  railroad  without  a  contract,  and 
the  courts  have  no  authority  to  dictate  a  contract  to  the  der 
fendant,  or  to  require  it  to  make  one."  This  expressed  only  a 
limit  upon  the  power  of  the  courts,  not  of  a  legislature  or  a  con- 
stitution, for  it  was  also  said  ''there  is  no  act  of  Congress  that 
attempts  to  give  courts  a  power  fo  require  contracts  to  be  made 
in  a  case  like  this."  And  the  cases  which  were  cited  sustam 
the  view  that  the  impotency  of  tiie  courts  was  not  because  of  a 
right  in  the  reulroads,  which  were  exempt  from  legislative  regu- 
lation, but  a  right  only  exempt  from  control  by  the  courts  in  the 
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abeenoe  of  legislation.  None  of  the  cases  declare  otherwise. 
They  interpreted  the  then  existing  legislation,  and  did  not  at- 
tempt to  dedde  what  legislation  might  be  competent.  Indeed, 
Judge  Jackson  (afterwards  a  justice  of  this  court)  in  Kentucky 
A  I.  Bridge  Co.  v.  LouimUe  &  NaskviUe  R.  R.  Co.,  37  Fed. 
Rep.  567,  634,  strongly  mtimated  that  Congress  had  the  power 
to  da  what  he,  exercising  the  powers  of  the  Ciit^uit  Court,  could 
not  do  without  legislative  authority. 

I  will  assume,  therefore,  the  power  of  the  State  to  require  an 
exchange  of  cars  between  railrcxads,  and  consider  only  what  are 
the  limitations  upon  the  exercise  of  the  power,  not  broadly,  for 
the  case  has  been  brought  into  the  narrow  requirements  of  pro- 
vision for  compensation  and  security.  Must  such  provisions  be 
expUcit  in  the  law?  May  not  the  principle  or  rule  of  regulation 
be  prescribed  by  law,  statutory  or  constitutional,  and  the  con- 
ditions of  its  application  ^be  ascertained  and  enforced  by  the 
courts  or  an  administrative  body?  To  what  extent  a  court  may 
be  made  an  instrumentality  in  the  administration  of  the  laws  of 
a  State  I  may  refer  to  the  Virginia  Railroad  Commiaaion  Cases, 
211  U.S.  210.  Seemiao  Kohl  y.  United  States,  91V.  8. 367. 

If  the  State  may  so  distribute  its  power  of  regulation  it  is 
certainly  not  within  the  province  of  this  court  to  say  that  it  has 
not  done  so  against  a  contrary  view,  expressed  or  assumed,  by 
the  courts  of  the  State.  We  can  only  deal  with  the  result,  that 
is,  the  ultimate  action  of  the  State,  through  any  of  its  instru- 
mentalities, as  offending  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States.  The  procedure  is  for  the 
determination  of  the  State.  This  principle  is  conspicuously 
illustrated  in  Waters-Pierce  Oil  Co.  v.  State  of  Texas,  ante, 
p.  86,  and  is  also  illustrated  by  the  decisions  under  the  Massa- 
chusetts and  New  Hampshire  mill  acts,  infra.  What,  then,  is 
the  effect  of  the  judgment  under  review? 

It  will  be  observed  that  the  constitution  puts  an  obligation 
upon  railroad  companies  to  ''receive,  transfer,  deliver  and 
switch  empty  ot  loaded  cars,"  and  to  "move,  transport,  re- 
ceive, load  or  unload  all  the  freight  in  carloads  or  less  quantities 
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coming  to  or  going  from  any  railroad  .  .  .  with  equal 
promptness  and  dispatch,  and  without  any  discrimination  as 
to  charges,  preferences,  drawback  or  rebate  in  favor  of  any 
person  ...  in  any  matter  as  to  payment,  transportation,^ 
handling  or  delivering,"  and  to  ''receive  and  transport  all 
freight,  from  and  to  any  point  where  there  is  a  physical  con- 
nection between  the  tracks  of  said  companies."  The  constitu- 
tion, therefore,  imposes  a  duty,  it  is  true,  but  not  a  duty  to  be 
uncompensated.  The  special  emphasis  of  the  prohibition  of 
favor  as  to  chaiges  makes  conspicuous  and  indisputable  the 
right  to  make  and  enforce  them  if  made  and  enforced  without 
''favor  to  any  person."  There  could  be  no  discrimination  "as 
to  charges,"  if  there  were  no  chaises,  no  drawback  or  rebate 
from  them;  and  the  right  to  require  security  for  the  return  of 
the  cars  is  left  untouched.  Nor  have  the  constitutional  provi- 
sions been  limited  by  the  decree  under  review. 

It  does  not  adjudge  that  the  service  required  of  the  Louisville 
and  Nashville  Railroad  should  not  be  compensated.  The  right 
of  the  railroad  company  to  charge  for  the  use  of  its  cars  is  de- 
clared. The  court  said  that  the  transfer  of  the  cars  was  a  use 
of  them  in  the  interest  of  the  public.  "If  this,"  the  court 
further  observed,  "is  in  a  sense  the  taking  of  its  property  for 
private  purposes,  appellant  [defendant  in  error],  as  a  coihmon 
carrier,  must  submit  to  it,  for  it  is  only  a  temporary  and  neces- 
sary use  of  its  property.  Appellant  cannot  suffer  loss  by  such 
use  of  its  cars.  If  it  delivers  its  cars  to  the  Southern  Railway 
Company  to  be  taken  to  appellee  [Central  Stock  Yards]  for  the 
loading  and  unloading  of  stock,  that  company  has  no  right  to 
detain  them  longer  than  a  reasonable  time  for  that  purpose, 
and  must  return  them.  Appellant  may  chai^  a  reasonable 
amount  for  the  use  of  its  cars,  and  if  they  are  not  returned,  or  if 
detained  more  than  a  reasonable  time,  it  may  sue  the  delinquent 
road  for  damages,  or  apply  to  a  court  of  equity  for  a  mandatory, 
injunction  to  compel  the  return  of  cars.  Indeed,  it  can  suffer 
no  loss  which  the  law  may  not  remedy."  And  the  court  pointed 
out  that  by  regulations  between  railroads  cars  were  inter- 
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changed  between  them  at  a  fixed  charge.  It  is  entirely  con* 
sistent  with  the  opinion  that  plaintiff  in  error  may  charge  for 
the  delivery  of  its  cars,  either  when  the  cattle  are  shipped  or 
when  their  destination  is  changed,  or  at  the  time  of  delivery  to 
the  Southern  Railway  Company.  It  is  also  entirely  consistent 
with  the  opinion  of  the  court  that  plaintiff  in  error  can  exact 
such  stipulations  from  the  Southern  Railway  Company  as  will 
protect  it  fully.  The  practice  of  connecting  roads  should  be 
regarded,  I  think,  when  considering  so  simple  a  servitude  as 
imposed  in  this  case  upon  property  devoted  to  a  public  use,  and 
subject,  because  of  such  use,  to  regulation  by  the  State.  In 
this  every  right  of  plaintiff  in  error  would  be  presei-ved.  In  this 
every  power  of  the  State  would  be  preserved.  I  do  not  stop  to 
make  a  comparison  between  such  right  and  such  power,  but  I 
submit  this  court  should  put  no  limit  upon  the  latter  that  is  not 
clearly  necessary  to  preserve  the  other. 

Plaintiff  in  error  makes  no  question  of  precedent  or  ultimate 
payment  for  the  use  of  its  cars,  or  the  absence  of  provisions  for 
their  return.  It  is  contended  that  in  some  way  (in  what  way  is 
not  pointed  out)  the  State  must  exercise  its  right  of  eminent 
domain,  and  unless  the  right  be  exercised  through  an  impartial 
tribunal  there  is  not  due  process  of  law.  It  is  also  contended 
that  there  is  an  attempted  transfer  of  terminals,  and  the  duty 
of  a  local  transfer  company  imposed  on  plaintiff  in  error,  which 
in  some  way  takes  its  property  without  due  process  of  law. 
The  question  made  then  is  of  an  inviolable  right,  impregnable 
m  constitutional  protection,  against  a  legislative  regulation 
such  as  in  the  case  at  bar,  and  to  what  contemplation  does  this 
bring  us?  If  the  right  is  impr^nable  in  constitutional  protec- 
tion against  regulation  in  the  interest  of  tVi^rostate  commerce  it 
is  also  impregnable  in  such  constitutional  protection  against 
regulation  in  the  interest  of  interstaXe  commerce.  Are  we  pre- 
pared to  ann9unce  that  conclusion?  The  consequence  of  it  are 
certainly  quite  serious. 

The  act  of  June  29, 1906,  34  Stat.  584,  c.  3591,  provided  that 
"The  term  'transportation'  shall  include  all  of  the  articles,  in- 
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strumentalities  and  facilities  of  shipment  or  carriage,"  and 
further  provides  that  every  carrier  subject  to  its  provisions  shall 
"  provide  and  furnish  transportation  upon  reasonable  request 
therefor,  and  to  establish  through  routes  and  just  and  reason- 
able rates  applicable  thereto."     (Section  1.) 

The  act  also  provides  that  such  carriers,  upon  the  appUcation 
of  any  lateral  branch  line  of  railroad  or  of  any  shipper,  shall 
construct  and  operate  switch  connections  and  shall  furnish  cars 
for  the  traffic  thereover.  And  the  commission  is  given  power  to 
enforce  such  duty. 

The  conmiission  is  also  given  the  power  to  divide  a  joint  rate 
and  establish  joint  rates  and  through  routes.  The  commission 
further  has  the  power  to  fix  the  compensation  to  be  paid  to  the 
owner  of  property  transported  for  any  instrumentality  fur- 
nished by  him. 

These  are  some  of  the  regulations  of  interstate  commerce, 
regulations  of  great  reach  and  consequence,  and  they  are  not 
more  specific  as  to  compensation  or  security  for  the  use  or  loss 
of  cars  than  the  constitution  of  Kentucky.  And  I  submit  that 
the  power  of  a  State  over  its  domestic  commerce  is  as  great  as 
the  power  of  the  Nation  over  interstate  commerce. 

The  exigencies  of  this  case  do  not  require  me  to  distinguish 
between  those  sovereign  powers  of  the  State  denominated  the 
power  of  eminent  domain  and  the  police  power.  ^  Both  may  be 
exercised  over  private  property.  By  the  exercise  of  the  first 
power  property  is  taken  and  compensation  for  it  is  a  necessary 
condition;  by  the  exercise  of  the  second  power  property  is  sub- 
jected to  regulation  and  a  provision  for  compensation  is  not 
necessary.  When  regulation  is  transcended  and  becomes  a  tak- 
ing of  property  may,  at  times,  be  a  close  question,  but  the  power. 
of  regulation  must  not  be  overlooked  or  underestimated.  It  is, 
as  I  have  said,  an  exercise  of  the  police  power,  and  that  is  the 
most  absolute  of  the  sovereign  powers  of  the  State.  Wetoid  in 
Bacon  v.  Walker,  204  U.  S.  311,  that  it  "extends  to  dealing  with 
the  conditions  which  exist  in  a  State  as  to  bring  out  of  them  the 
greatest  welfare  of  its  people.  "  In  Otis  Co.  v.  Ludlow  Co.,  201 
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U.  S.  140,  this  court  sustained  the  Massachusetts  Mill  Act;  whtdT 
gave  the  right  of  one  owner  of  land  on  a  stream  to  flow  the  land 
of  another,  against  the  chaige  that  it  was  contrary  to  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States  as 
taking  property  without  due  process  of  law,  in  that  it  made  no 
adequate  provision  for  the  pajrment  of  damages  caused  by  an 
exercise  of  the  rights  conferred  by  the  act.  The  provision  for 
payment  was  an  action  for  damages.  The  use  of  property  in 
that  case  was  as  complete  and  more  enduring  than  in  this,  and 
we  said^ofit:  "The  right  of  the  lower  owner  only  becomes  com- 
plete when  the  land  is  flowed,  and  as,  even  then,  it  is  not  a  right 
to  maintain  the  water  upon  the  plaintiff's  land,  but  merely  a 
right  to  maintain  thexlam  subject  to  paying  for  the  harm  actu- 
ally done,  we  see  nothing  to  complain  of  in  that  regard."  See 
Head  v.  AmoskeggJafg.  Co.,  113  U.  S.  9.  This  court,  therefore, 
has  decided  that  a  simple  action  of  damages  is  sufficient  security 
for  compensation  for  that  use  of  property,  which  this  court,  and 
almost  every  court  in  the  Union,  has  held  to  be  a  taking.  Pvmr 
jpeUy  V.  Green  Bay  Co.,  13  Wall.  166. 

It  is  true  it  is  held  by  the  Supreme  Judicial  Court  of  Massa- 
chusetts that  the  principle  upon  which  the  Mill  Act  is  founded 
is  not  the  right  of  eminent  domain,  but  the  resulting  general 
good  of  all  or  the  public  welfare.  Murdock  v.  Stickney,  8  Cush. 
113.  And  this  court,  yielding  also  to  that  purpose,  has  quite 
recently  declared  that  a  State  might,  in  order  to  meet  new  con- 
ditions, elevate  into  a  public  use  of  property  that  which  under 
other  conditions  had  universally  been  held 'to  be  a  private  use. 
Clark  V.  Nash,  198  U.  S.  361 ;  Strickley  v.  Highland  Boy  Mining 
Co.,  200  U.S.  527.  SeeaiaoOffieldy.NewYark&N.H.R.R. 
Co.,  203  U.  8.  372. 

Other  cases  may  be  adduced  for  illustration.  I  think,  there-, 
fore,  that  it  might  easily  be  contended  that  the  service  required 
of  plaintiff  in  error  cannot  be  considered  in  any  legal  or  practical 
sense  a  taking  of  property.  Let  us  keep  steadily  in  mind  what 
it  is  that  is  required  and  what  the  requirement  involves  of  the 
use  of  plaintiff  in  error's  cars.   It  is  a  use  not  different  from  that 
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they  served  from  the  moment  of  starting,  or  would  serve  if  the 
end  of  the  transportation  be  the  Bourbon  Stock  Yards.  If  the 
end  of  the  transportation  be  made  the  Central  Stock  Yards, 
there  is  the  addod  element  only  that  a  limited  and  temporary 
possession  of  the  cars  is  given  to  the  Southern  Railway  Com- 
pany, a  possession,  it  must  be  said,  not  required  in  the  interest 
of  that  company,  but  in  the  interest  of  the  commerce  of  which 
it  and  the  plaintiff  in  error  are  but  instrumentalities,  and  as  aids 
to  which  they  were  organized  and  are  permitted  to  exist. 

But  I  do  not  have  to  take  this  position,  strongly  supported  as 
it  may  be.  It  is  enough  for  my  purpose  that  the  constitution  of 
the  State  provides  for  compensation  for  the  duty  it  imposes  on 
the  railroads. 

I  am  authorized  to  say  that  Mr.  Justice  Harlan  and  Mr. 
Justice  Moody  concur  in  this  dissent. 


ONTARIO  LAND  COMPANY  v.  YORDY. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  Ot*  WASHmOTON. 
No.  69.    Argued  January  7,  1900.— Decided  February  1,  1909. 

Although  a  deBcription  may  not  be  technically  correct,  if  it  identifies  the 
land  it  will^  sustain  a  conveyance,  or,  as  in  this  case,  an  assessment 
for  taxes,  and  notice  of  sale  therefor  when  delinquent;  and,  if  the 
owner  knows  that  the  property  so  described  is  his,  he  is  not,  by  reason 
of  the  deficient  description,  deprived  of  his  property  without  due  proc- 
ess of  law. 

Where,  as  in  the  State  of  Washington,  tax  proceedings  are  in  rem, 
owners  are  bound  to  take  notice  thereof  and  to  pay  taxes  on  their 
property,  even  if  assessed  to  unknown  or  other  persons;  and,  if  an 
owner  stands  by  and  sees  the  property  sold  for  delinquent  taxes,  he  is 
not  thereby  deprived  of  his  property  without  due  process  of  law. 

44  Washington,  239,  affirmed. 
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On  May  16,  1889,  plaintiff's  grantors,  Chester  A.  Congdon 
and  dara  B.  Congdon,  his  wife,  then  the  owners  of  the  west 
half  (W.  ]i)  of  the  southeast  quarter  (S.  E.  \)  and  the  east 
half  (E.  i)  of  the  southwest  quarter  (S.  W.  \)  of  section  twenty- 
four  (24),  in  township  thirteen  (13)  north,  range  eighteen  (18) 
east,  Willamette  meridian,  excepting  ten  acres  which  belonged 
to  Charles  M.  Holton,  platted  their  land  as  "Capital  Addition 
to  North  Yakima."  According  to  the  plat,  in  the  central  por- 
tion was  a  body  of  land  marked  ''reserved"  and  not  divided 
into  lots  and  blocks.  If  it  had  been  so  divided  the  ground 
would  have  made  four  blocks,  and  to  be  in  harmony  with  the 
other  numbering  would  have  been  blocks  352, 353, 372  and  373. 
Nothing  was  shown  on  the  plat  to  indicate  the  meaning  of  the 
term  ''reserved,"  nor  the  use' to  which  the  tract  was  to  be  ap- 
plied. For  the  years  1892,  1883,  1894  and  1895  the  proper 
assessor  listed  and  assessed  for  taxation  with  other  real  estate 
that  which  he  described  as  blocks  352  and  372  in  "Capital  Ad- 
dition to  North  Yakima."  All  taxes  on  the  property  so  listed 
for  these  years  became  delinquent.  The  county  foreclosed  the 
same  in  proceedings  conforming  to  the  statutes  of  Washington, 
and  under  the  decree  the  property  was  sold  and  a  tax  deed 
executed  to  the  defendant  Jay  Yordy,*who  paid  all  subsequent 
taxes  levied  thereon.  After  the  platting  by  Congdon  and  wife, 
and  in  1890,  they  deeded  all  the  land  to  the  plaintiff,  describing 
it  not  by  lots  and  blocks,  but  by  the  Government  descriptions, 
and  with  no  allusion  to  the  Capital  Addition  to  North  Yakima. 
In  September,  1904,  after  the  tax  deed  had  been  executed,  de- 
livered and  recorded,  the  plaintiff  platted  that  portion  of  Capi- 
tal Addition  marked  "reserved"  as  "Heerman's  Addition  to 
North  Yakima,"  and  subdivided  said  reserved  tract  into  four 
blocks,  numbered  from  1  to  4  inclusive,  each  block  being  sub- 
divided into  16  lots.  The  defendant  Jay  Yordy  had  already 
taken  possession  of  the  tract  purchased  by  him,  claiming  it 
under  his  tax  deed.  On  March  17,  1905,  the  plaintiff  brought 
this  action  against  the  defendants  to  recover  the  property,  de- 
scribing it  as  lots  in  blocks  1  and  2  of  Heerman's  Addition. 
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The  plaintiff  had  actual  knowledge  of  the  fact  that  an  attempt 
w^  being  made  to  levy  and  cc^ect  taxes  upon  that  portion  of 
its  property  marked  "reserved;''  it  denied  the  validity  of  such 
taxes  in  interviews  with  two  county  treasurers  and  stood 
quietly  by  during  the  foreclosure  proceedings  and  tax  sale. 
With  full  knowledge  it  permitted  the  purchaser  to  make  his 
purchase  without  any  protest,  and  only  thereafter  platted  the 
reserved  tract  as  Heerman's  Addition  to  North  Yakima.  The 
trial  court  entered  judgment  in  favor  of  the  plaintiff,  but  that 
judgment*  was  reversed  by  the  Supreme  Court  of  the  State, 
which  ordered  a  judgment  in  favor  of  the  defendants.  44  Wash- 
ington, 239.    TJiereupon  the  case  was  brought  here  on  error. 

Mr.  Arcadius  L,  AgaHn,  with  whom  Mr.  WiUiam  W.  Billson 
was  on  the  brief,  for  plaintiff  in  error: 

These  lands  were  not  described  in  the  tax  proceedings.  So 
held,  by  the  United.  States  Circuit  Court,  in  a  case  involving 
the  same  tax  sale  of  the  other  half  of  the  same  unplatted  tract. 
Ontario  Land  Co.  v.  WUfong,  162  Fed.  Rep.  999;  Rokendorff  v. 
Taylor,  4  Pet.  349;  bcddioin  v.  Winslaw,  2  Minnesota,  213; 
TaUman  v.  White,  2  N.  Y.  66;  Zink  v.  McManus,  121  N.  Y. 
259;  MiUer  v.  WiUiams,  135  California,  183,  185;  SchatOer  v. 
Casdnelli,  56  Arkansas,  172,  Jones  v.  Pdham,  84  Alabama,  208; 
People  V.  MaJumey,  55  California,  286;  Greene  v.  Lurit,  58 
Maine,  518,  534;  Bidwell  v..  WM,  10  Minnesota,  59:  Jackson  v. 
SUmuxn,  117  Michigan,  126;  Clemens  v.  Rannells,  34  Missouri, 
583;  Wooters  v.  Arledge,  54  Texas,  395;  Jackson  v.  Ddaney, 
13  Johns.  552;  MitcheU  v.  Ireland,  54  Texas,  301;  Kleber,  Void 
Sales,  §  354,  and  cases  cited. 

The  lack  of  deseription  is  not  cured  by  the  owner's  personal 
knowledge  of  the  tax,  whether  accidentally  derived,  or  other- 
wise. The  Washington  tax  proceeding  is  purely  in  rem.  Wil- 
liams V.  PiUock,  35  Washington,  271;  Woodward  v.  Taylor,  33 
Washington,  1;  Spokane  v.  Abitz,  80  Pac.  Rep.  192;  Security 
Trust  Co.  V.  Lexington,  203  U.  S.  323,  332. 

It  is  not  enough  that  the  owners  may  by  chance  have  notice, 
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or  that  they  may,  as  a  matter  of  favor,  have  a  hearing.  The 
law  must  require  notice  to  them  and  give  them  a  right  to  a 
hearing  and  an  opportunity  to  be  heard.  Stuart  v.  Palmer,  74 
N.  Y.  188,  195;  RaUroad  Tax  Cases,  13  Fed.  Rep.  722,  753; 
Roller  V.  HoUy,  176  U.  S.  398,  409. 

The  tax  proceedings  not  having  described  the  property,  were 
not,  as  against  it,  due  process  of  law.  Oniario  Land  Co.  v. 
Wilfong,  162  F^.  Rep.  999. 

A  description  was  indispensable.  •  Ballinger's  Code,  §§  1749, 
1751,  1751i,  17516. 

There  can  of  course  be  no  valid  judgment  in  rem  without 
either  an  actual  seizure,  or  some  notice-conveying  act  which  the 
law  can  treat  as  a  constructive  seizure,  of  the  res.  Windsor  v. 
McVeigh,  93  U.  S.  274;  Leigh  v.  Greene,  193  U.  S.  79;  Longyear 
V.  Toolon,  209  U.  S.  414;  Londoner  v.  Denver,  210  U.  S.  373. 

The  state  judgment  in  this  case  was  wanting  in  due  process, 
in  that  it  awarded  to  defendants  affirmative  relief  upon  a  dis- 
tinct cause  of  action  whleh  had  not  been  pleaded,  and  to  which 
therefore  the  jurisdiction'  pf  the  court  did  not  extend. 

It  assumes  to  supplant  the  title  by  force  of  a  tax  judgment 
and  sale  upon  whose  validity  a  hearing  was  denied.  Bal- 
linger's Code,  §§  4912, 4913. 

Afr.  Benjamin  8.  Grosscup  for  defendants  in  error: 
It  is  the  policy  of  the  State  of  Washington  to  sustain  tax 
titles.  Errors  of  a  technical  character  in  assessments  and  fore- 
closure proceedings,  are  disregarded.  So  long  as  substantial 
justice  is  done,  real  estate  is  not  permitted  to  escape  the  burden 
of  taxation,^  and  the  title  to  land  is  not  permitted  to  remain  for 
years  under  the  cloud  of  a  title  forfeited  by  the  owner's  failure 
to  promptly  bear  his  share  of  the  burden  of  government. 
Spokane  Falls  &  N.  Ry.  Co.  y^Abitz,  38  Washington,  8;  Carson 
V.  TiOow,  38  Washington,  196;  Rowland  v.  Eskeland,  40  Wash- 
ington, 253;  Shipley  v.  Gaffner,  7  Wash.  Dec.  400;  S.  C,  93 
Pic.  Rep.  211. 
A  tax  law  is  within  the  fundamental  requiremsnt  of  due 
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process  if  the  owner  at  some  stage  is  given  opportunity  to  be 
heard,  and  a  requirement  that  he  shall  give  security  to  pay  or 
deposit  the  just  amount  of  tax  as  a  condition  to  the  prosecu- 
tion of  a  suit  is  not  a  denial  of  a  Federal  right.  McMiUen  v. 
Anderson,  95  U.  S.  37. 

The  courts  of  Washington  exercise  broad  revisory  power 
over  the  acts  of  taxing  officers.  Templeton  v.  Pierce  County,  65 
Pac.  Rep.  553. 

This  court  will  not  look  bejrond  the  Federal  question  unless 
such  Federal  question  has  been  decided  erroneously  by  the 
state  court.    McLaughlin  v.  F<Avler,  154  U.  S.  663. 

The  state  court  having  correctly  decided  the  legal  question 
and  examined  into  the  question  of  fact  as  to  whether  the  prop- 
erty involved  was  taxed,  this  court  will  not  review  that  finding. 
Dower  v.  Richards,  151  U.  S.  658;  King  v.  PorOand,  184  U.  S. 
61,70. 

Mr.  Justice  Brewer,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  contention  of  plaintiff  in  error  in  the  state  courts,  as 
shown  by  the  record,  and  also  stated  in  the  certificate  of  the 
Chief  Justice  of  the  Supreme  Court  of  the  State,  is  that  sus- 
taining the  tax  proceedings,  divests  it  of  its  property  without 
due  process  of  law,  in  contravention  of  the  Fourteenth  Amend- 
ment to  the^Constitution  of  the  United  States.  *  At  the  time  of 
those  proceedings,  while  the  land  in  controversy  was  within  the 
limits  of  the  Capital  Addition  to  North  Yakima,  it  had  not 
been  divided  into  lots  and  -blocks,  but  was  simply  marked  on 
the  official  plat  "reserved."  In  other  words,  aftcording  to  the 
record  there  was  no  such  property  as  that  described,  and  noth- 
ing to  identify  any  property.  There  being  no  legal  description, 
no  official  identification,  no  one  could,  by  an  examination  of  the 
records,,  know  what- property  was  the  subject  of  the  proceed- 
ings. Hence,  they  were  void,  and  no  6ne  was  bound  to  take 
notice  of  them.   But  land  may  be  identified,  although  not  tech- 


Digitized  by 


Google 


ONTARIO  LAND  CO.    ».  YORDY.  167 

212  U.  &  Opinion  of  the  Court. 

nically  or  officially  described,  and  the  identification  may  be 
sufficient  to  sustain  a  contract,  or  conveyance.  The  owner  of 
property  is  bound  to  take  notice  of  the  time  and  place  provided 
for  tax  proceedings.  He  knows  that  his  property  is  subject  to 
taxation.  The  plaintiff  was  the  owner  of  the  entire  Capital  Ad- 
dition to  North  Yakima.  It  was  charged  with  notice  of  the  fact 
of  the  platting  and  the  condition  shown  by  the  plat.  Examin- 
ing the  tax  proceedings,  it  would  find  that  four  blocks  not  named 
on  the  plat,  but  within  that  addition,  were  listed  and  assessed 
for  taxation.  It  would  also  know  that  if  the  tract  reserved  had 
been  divided  into  blocks  and  lots  and  numbered  in  harmony 
with  that  of  the  balance  of  the  addition,  blocks  352,  353,  372 
and  373  would  occupy  the  place  of  the  tract  marked  "  reserved." 
It,  therefore,  had  notice  by  the  record  that  the  authorities  were 
listing  and  assessing  for  taxation  certain  blocks  and  lots  which 
occupied  the  place  marked  upon  the  official  plat  as  "reserved." 
It  also  had  notice  that  that  tract  marked  "reserved"  was  not 
otherwise  listed  or  assessed  for  taxation,  and  that  if  its  entire 
property  was  listed  and  assessed,  the  words  "blocks  num- 
bered 352,"  etc.,  were  used  by  the  authorities  for  describing 
the  "reserved"  tract.  Could  it  ignore  these  facts  because  the 
description  in  the  tax  proceedings  was  not  officially  or  techni- 
cally correct  or  sufficient?  But  the  case  does  not  rest  on  this 
presumption.  It  appears  from  the  testimony  of  the  county 
treasurers  that  the  plaintiff  knew  that  the  authorities  were  at- 
tempting to  assess  and  tax  this  "reserved"  tract  under  the  de- 
scription of  blocks  352,  etc.,  so  that  it  had  not  merely  notice 
from  the  record,  but  notice  in  fact,  that  the  tract  marked  "re- 
served" was  heia^  assessed  for  taxation  under  the  description 
of  blocks  352,  etc.,  and  in  no  other  way.  The  general  rule  m 
reference  to  description  in  conveyances  is  thus  stated  by  Jones 
on  Real  Property,  §  323  : 

"The  first  requisite  of  an  adequate  description  is  that  the 
land  shall  be  identified  with  reasonable  certainty,  but  the  de- 
gree of  certainty  required  is  always  qualified  by  the  application 
of  the  rule  that  that  is  certain  which  can  be  made  certain.    A 
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deed  will  not  be  declared  void  for  uncertunty  if  it  is  poerible, 
by  any  reasonable  rules  of  construction,  ta  ascertain  from  tb& 
description,  aided  by  extrinsic  evidence,  what  property  it  was 
intended  to  convey.  The  office  of  a  description  is  not  to  identify 
the  land,,  but  to*  furnish  the  means  of  idehtification.  The  de- 
scription will  be  liberally  construed  to.aiford  the  basis  of  a  valid 
grant.  It  is  only  when  it  remains  a  matter  of  conjecture  what 
property  was  intended  to  be  conveyed,  after  resorting  to  such 
extrinsic  evidence  as  is  admissible,  that  the  deed  will  be  held 
void  for  uncertainljy  in  the  description  of  parcels." 

The  statutes  of  Washington  provide  that: 

*'  Any  judgment  for  the  deed  to  real  estate  sold  for  delinquent 
taxes  rendered  after  the  passage  of  this  act,  except  as  otherwise 
provided  in  this  section,  shall  estop  all  parties  from  raising  any 
objections  thereto,  or  to  a  tax  .title  based  thereon,  which  existed 
at  or  before  the  rendition  of  such  judgment,  and  could  have 
been  presented  as  a  defense  to  the  application  for  such  judg- 
ment in'the  court  wherein  the  same  was  rendered,  and  as  to  all 
such  questions  the  judgment  itself  shall  be  conclusive  evidence 
of  its  regularity  and  validity  in  all  collateral  proceedings,  ex- 
cept in  cases  where  the  tax  or  assessments  have  been  paid,  or 
the  real  estate  was  not  liable  to  the  tax  or  assessment."  1 
Ballinger's  Ckxie,  Statutes  of  Washington,  §  1767. 

In  Washington  proceedings  for  the  collection  of  taxes  upon 
real  property  are  in  rem.  Spokane  Falls  &  Northern  Railway  v. 
Ahiiz,  38  Washington,  8;  ilBcn  v.  Peterson,  38  Washington,  599; 
Rowland  v.  Eskeland,  40  Washington,  253;  Shipley  v.  Gaffner, 
48  Washington,  169, 171. 

In  this  last  case  it  was  said  by  the  court: 

"We  have  repeatedly  held  that  these  tax  foreclosure  pro- 
ceedings are  in  rem,  and  not  against  the  person  of  the  owner, 
and  that  owners  are  bound  to  take  notice  of  the  property  they 
own  and  pay  the  taxes  thereon  and  defend  against  foreclosure 
for  delinquent  taxes,  even  though  the  property  is  assessed  to 
unknown  persons  or  to  other  persons/'  See  also  Carson  v. 
TtfloM?,  38  Washington,  196, 198. 
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We  arc  of  opinibn  that  the  Federal  question  in  this  case  wafl 
r^tly  decided,  and  the  judgment  of  the  Supreme  Court  of 
Washington  is 

Affirmed, 


WATERS-PIERCE  OIL  COMIPANY  v.  DESELMS. 

ERROR  TO  THB  SIJPRSHE  COURT  OF  THE  TERRITORY  OF 
OKLAHOMA. 

No.  62.    Aigued  Januaiy  8, 1909.— Decided  February  1,  1909. 

In  the  construction  of  a  statute  a  superfluous  negative  may  be  omitted 
where  the  meaning  is  apparent,  as  in  this  dase. 

Where  the  subject  is  within  the  power  of  the  State  it  is  not  within  the 
province  of  the  judiciary  to  disregard  statutory  standards  on  the 
ground  that  the  legislature  did  not  act  wisely  in  enacting  them. 

Provisions  for  unequal  punishment  of  corporations  and  individuals  for 
violations  of  the  same  statute,  field,  in  regard  to  the  Oklahoma  Terri- 
tory Oil  Inspection  Law,  to  be  separable,  and,  even  if  unconstitu- 
ticmal,  not  to  affect  the  prohibitions  contained  in  the  statute  against 
the  use  of  oil  not  conforming  to  the  standards  fixed  thereby. 

Under  the  circumstances  of  this  case,  this  court  will  not  hold  that  the 
Supreme  Court  of  Oklahoma  erred  in  judicially  noticing  a  custom  in 
the  Territory  to  use  coal  oil  in  kindling  fires. 

While  the  burden  on  the  plaintiff  is  not  satisfied  by  showing  an  acoidont 
and  an  injury,  where  there  was  adequate  proof  to  show  that  an  ex- 
plosion occurred  which  could  only  have  occurred  by  the  unlawful 
character  of  articles  sold  by  defendant,  a  peremptory  instruction  for 
defendant  is  properly  refused. 

Where  the  original  vendor  knowingly  sells,  as  coal  oil,  a  mixture  of  coal 
oil  and  gasoline,  of  such  inflstoimable  character  as  to  be  unlawful  un- 
der the  local  statute,  to  a  vendee  who  in  ignorance  of  its  unlawful 
nature  sells  it  to  a  third  party  in  like  ignorance,  the  original  vendor 
is  directly  responsible  to  the  final  purchaser  for  the  consequences  of 
an  explosion,  produced  solely  by  reason  of  such  unlaiK'ful  nature 
while  the  oil  is  being  used  in  a  legitimate  manner.  In  such  a  case 
the  responsibility  of  the  original  vendor  rests  not  on  contract  but  in 
tart. 
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On  the  facts  in  this  case,  and  m  view  of  the  ignorance  of  both  vendees 
in  r^|;ard  thereto,  the  unlawful  character  of  the  articles  sold  hdd  to 
be  the  proximate. cause  of  plaintiff's  injuries;  but  quoare,  and  un- 
decided, whether  the  original  vendor  would  have  been- relieved  of 
responsibility  if  the  first  vendee  had  knowledge  of  the  unlawful  char* 
acter  of  the  article. 

Hdd,  in  a  case  on  error  to  the  Supreme.  Court  of  the  Territory  of 
Oklahoma,  that  this  court  does  not  possess  the  power  to  giant  a  new 
trial  solely  on  the  groimd  that  the  jury  awarded  excessive  damages! 

When  the  court,  at  defendant's  request,  has  ch&rged  as  to  the  general 
rules  of  ascertaining  plaintiff's  damager,  it  is  not  error  to  add  that  the 
amount,  as  in  this. case  for  death  of  infant  children,  had  not  been 
fixed  by  the  evidence,  and  that  the  verdict  must  be  the  result  of  the 
jury's  own  judgment, 

If  an  ambiguity  exists  in  the  charge  counsel  should  at  the  time  ask  the 
court  to  remove  it.  ^ 

18  Oklahoma,  107,  afllnned. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Shartd,  with  whom  Afr.  J.  D.  Johnson,  Mr. 
James  R.  Keaton  and  Mr.  Frank  Wells  were  on  the  brief^  for 
plaintiff  in  error: 

The  plaintiff's  case  is  not  made  by  showing  the  negligent  ad- 
mixture and  his  purchase  of  a  portion  of.  that  mixture.  He 
also  takes  the  burden  of  proving  it  to  have  been  the  efficient 
cause  of  the  fire;  that  the  accident  would  not  have  happened 
if  the  oil  had  not  had  the  gasoline  in  it;  and  that  the  accident 
is  the  result  of  its  super-inflammability.  Haff  v.  Minneapolis 
&  St.  Loins  Ry.  Co.,  14  Fed.  Rep.  558;  WiUoughby  v.  Chicago 
&  N.  W.  Railway,  37  Iowa,  432;  Kelsey  v.  Jewett,  28  Hun, 
51;  Central  R.  R.  v.  Freeman,  75  Georgia,  331;  Harrizan  v. 
Chicago  &  1.  R.  Co.,  53  HI.  App.  344;  A.,  T.  &  S.  F.  R.  R.  Co. 
V.  Aderhdd,  49  Pac.  Rep.  83;  ilfo&ite  <fe  0.  R.  Co.  v.  Wilson, 
76  FedrHep.  127;  Mo.  Pac.  Ry.  Co.  v.  Porter,  73  Texas,  307; 
S.  C.y  11  S.  W.  Rep.  324;  T.  <fe  N.  0.  Ry.  Co.  v.  Crtrwdfir,  63 
Texa8»^05;  C.  &  0.  Ry.  Co.  v.  Sparrow's  Admr.,  98  Virginia, 
630, 641 ;  S.  C,  37  S.  E.  R^p.  302;  N.  &  W.  R.  R.  Co.  v.  Cromer's 
Admr.,  99  Virginia,  763;  S.  C,  40  S.  E.  Rep.  54;  Southern  R.  R. 
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Co.  V.  HaU'8  Admr.,  102  Virginia,  135;  S.  C,  45  S.  E.  Rep. 
867;  iV.  <fe  W.  Ry.  Co.  v.  Poole's  Admr.,  40  8.  E.  Rep.  627; 
Yaggie  v.  Allen,  48  N.  Y.  Supp.  827;  Grant  v.  Railroad  Co.,  31 
N.  E.  Rep.  220;  Ptublo  Light  Co.  v.  McGirdey,  38  Pac.  Rep. 
425;  McBroom  v.  Putney,  28  Indiana,  353;  Connor  v.  Pacific 
Ry.,  81  S.  W.  Rep.  149;  Loop  v.  LUckfidd,  42  N.  Y.  351;  Lowe 
V.  Clufe,  51  N.  Y.  494;  Davidson  v.  Nichols,  93  Massachusetts, 
514;  Goodlander  Mill  Co.  v.  Standard  OU  Co.,  63  Fed.  Rep. 
400;  Cleveland  &c.  Rd.  y.  BaUantyne,  84  Fed.  Rep.  937;  iStond- 
oni  Oa  Co.  V.  Murray,  119  Fed.  Rep.  i575. 

Section  2,  Ch.  21,  Session  Laws  of  1899  (Oklahoma),  is  void, 
in  that  it  is  utterly  unintelligible  when  it  is  borne  in  mind  that 
the  Baume  scale  for  liquids  lighter  than  water  is  an  inverse 
scale  so  that  a  reading  of  forty  degrees  denotes  a  heavier  oil 
than  a  reading  of  fortynsix  degrees. 

The  gravity  test  cannot  be  upheld  as  a  police  regulation, 
because  if  the  statute  is  read  downward  on  the  Baume  scale, 
it  would  exclude  the  Pennsylvania  oils;  and  if  this  statute  is 
read  upward  it  would  have  the  effect  to  exclude  everything 
from  the  market  of  Oklahoma  except  Pennsylvania  oils.  This 
testimony  is  imcontradicted,  and  the  law  is  void.  Priewe  v. 
Wisconsin  State  Land  Co.,  67  N.  W.  Rep.  918;  State  v.  Santel 
(Iowa),  82  N.  W.  Rep.  445;  Matter  of  Jacobs,  98  N.  Y.  98; 
State  V.  Smith,  58  Minnesota,  35;  State  v.  Jvlow,  129  Missouri, 
163;  JanesviUe  v.  Carpenter,  77  Wisconsin,  288;  St.  Louis  v. 
Door  (Mo.),  41  S.  W.  Rep.  1094;  MugUr  v.  Kansas,  123  U.  S. 
623-667;  Corrigan  v.  Gage,  68  Missouri,  541;  Haines  v.  Cape 
May,  50  N.  J.  L.  55;  Kimmish  v.  BaU,  129  U.  S.  466;  Scholen. 
berg  v.  Pennsylvania,  171  U.  S.  1;  Smyth  v.  Ames,  169  U.  S. 
Am,  Reagan  v.  Farmers'  L.  &  T.  Co.,  154  U.  S.  362;  Railroad 
Co.  V.  GiU,  156  U.  S,  649;  People  v.  Marx,  2  N.  E.  Rep.  29; 
5.  C,  99  N.  Y.  377. 

The  court  will  take  judicial  notice  of  the  facts  which  con- 
clusively show  that  the  gravity  test  of  the  act  in  question  is 
not  a  valid  police  regulation.  Sutherland  on  Stat.  Constr., 
§§301-306. 

VOL.  CCXII — 11 
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Instructions  5,  6  and  7  were  clearly  erroneous  and  should 
not  have  been  given. 

.  The  plaintiff  had  no  right  to  go  to  the  jury  on  the  question 
as  to  tiie  usual  and  ordinary  purposes  for  which  ooal  oil  is 
ordinarily  used,  nor  to  have  submitted  to  the.  jury  a  supposed 
custom,  because  those  are  matters  of  pleading  and  evidence, 
and  the  evidence  is  entirely  silent  on  the  subject,  as  well  as 
being  unsupported  by  any  allegation  in  the  petition.  Mobile 
Fruit  Co.  V.  Judy,  91  111.  App.  82;  Lindley  v.  Bank,  76  Illinois, 
629;  Hayden  v.  GriUo,  42  Mo.  App.  1 ;  Ggns  v.  Palo  Pinto  Co., 
71  Texas,  99;  S.  C,  8  S.  W.  Rep.  634;  Hendricks  v.  Middle- 
brooks,  44  S.  E.  Rep,  835. 

If  the  custom  had  arisen  into  the  dignity  of  a  law  of  the 
land,  it  was  the  court's  duty  to  have  so  instructed  the  jury  as 
a  matter  of  law,  and  not  leave  the  subject  to  them  to  deal  with. 
Buyck  V.  Schmng,  100  Alabama,  355;  S.  C,  14  So.  Rep.  48; 
Robertson  v.  Wilder,  69  Georgia,  340;  Wilson  v.  Bannan,  80 
Illinois,  493;  Carfby  v.  Frick,  8  Maryland,  163. 

Custom  or  usage  must  be  proved.  The  jury's  knowledge  of 
it  cannot  be  availed  of.  Senluc  v.  Pritchard,  4  Louisiana,  160; 
Tryson  v.  Laidlaw,  18  Louisiana,  380. 

It  was  not  a  custom  dignified  with  a  force  the  equivalent  of 
a  law  of  the  land.  It  required  pleading  and  proof,  and  could  not 
be  submitted  to  the  jury  in  the  absence  of  appropriate  all^a- 
tions  supported  by  proof.  Packaid  v.  Van  Scoic,  58  Illinois, 
79;  Randan  v.  Koehler,  60  Maryland,  37;  S.  C,  11  Am.  Rep. 
169;  Muiray  v.  Haich,  6  Massachusetts,  A.^]  Limngstcn  v. 
Maryland,  7  Cranch,  506. 

It  was  error  on  the  part  of  the  court  to  tell  the  jury  that  the 
question  of  damages  could  not  be  fixed  by  the  evidence  but 
must  be  the  result  of  their  own  judgment. 

The  verdict  of  the  jury  for  $14,500  for  wrongfully  causing 
the  death  of  the  four-year-old  child  and  two-year-old  child 
would  denote  an  equivalent  of  S7,250  for  each  child,  which  is 
far  out  of  range  of  what  any  court  has  sustained,  as  appears  in 
the  following  cases.    VuJuburg  v.  McLean  (Miss.),  6  So.  Rep. 
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774;  W€Us  v.  Raaroad  Co.,  78  N.  Y.  Supp.  999;  Fleming  v* 
Loebd  (N.  J.),  59  Atl.  Rep.  27;  Liiile  Rock  Ry.  v.  Barker,  33 
Arkansas,  350;  Myers  v.  San  Francisco,  42  CaUfomia,  214; 
North  Chicago  R.  R.  v.  Wixm,  51  111.  App.  307;  Parsons  v. 
Mo.  Pac.  Ry.,  6  S.  W.  Rep.  464;  S.  C,  94  Missouri,  286;  Riley 
V.  SaU  Lake  R.  Co.,  37  Pac.  Rep.  681;  S.  C,  10  Utah,  428; 
Hivdy  V.  W Aster  Co.,  91  N.  W.  Rep.  1041;  5.  C,  117  Iowa, 
672;  Raws  v.  Telephone  Co.  (N.  J.),  48  AtL  Rep.  523;  Conr 
naughUm  v.  Svn  Printing  Co.,  76  N.  Y.  Supp.  755;  Graham  v. 
Traction  Co.,  44  Atl.  Rep.  964;  LomsviUe  &  NaskeiUe  Ry.  Co. 
V.  Creighion  (Ky.),  50  8.  W.  Rep.  227;  West  Chicago  St.  Ry.  Co. 
V.  Nabie,  7.7  111.  App.  176;  Fox  v.  St.  Ry.  Co.,  118  California, 
55;  S.  C,  50  Pac.  Rep.  25;  Con.  Trac.  Co.  v.  Graham,  40  AtL 
Rep.  773;  McDonald  v.  SM  Co.  (Blich.),  103  N.  W.  Rep.  829. 

Mr.  A.  H.  Huston  and  Mr.  J  dm  Devereux  for  defendant  in 
error: 

The  negligence  complained  of  need  not  be  the  Only  cause, 
or  the  most  proximate  cause,  and  negligence  to  be  the  pn>xi- 
mate  cause  of  an  injury  must  be  such  that  a  person  of  ordinary 
caution  and  prudence  would  have  foreseen  that  some  injury 
would  likely  result  therefrom,  not  that  the  specific  injury 
would  result.  The  question  of  proximate  cause,  whenever  there 
is  any  doubt,  must  always  be  submitted  to  the  jury.  Bishop 
on  Rights  and  Torts,  §§  450-455;  Baltimore  R.  R.  Co.  v.  Kemp, 
61  Maryland,  74;  Terre  HavJte  R.  R.  Co.  v.  Btick,  96  Indiana, 
346;  ScoU  v.  HtaUer,  46  Pa.  St.  192;  Milwaukee  R.  R.  Co.  v. 
KOog,  94  IT.  S.  469,  474;  Kansas  CUy  v.  Gilbert,  65  Kansas, 
469;  A.,  T.  &  S.  F.  R.  R.  Co.  v.  Parry,  67  Kansas,  515;  Hays 
V.  Mich.  Cent.  R.  R.  Co.,  Ill  U.  S.  228. 

Where  there  is  no  intervenmg  efficient  cause  the  original 
wrong  must  be  considered  as  reaching  to  the  effect  and  proxi- 
mate to  it.  Hays  v.  Williams,  17  Colorado,  465;  The  G.  R. 
Booth,  171  U.  S.  450;  The  Ontario,  37  Fed.  Rep.  220;  RaUroad 
Co.  V.  EUiott,  55  Fed.  Rep.  949. 

The  rule  that  where  there  were  no  eyewitnesses  to  the  origin 
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of  the  explosion  and  fire,  such  origin  must  rest  wholly  in  con- 
jecture, and  the  case  must  fail  for  want- of  proof,  does  not  apply 
where  there  is  room  for  balancing  the  probabilities  and  draw- 
mg  reasonable  inferences  which  do  account  for  the  mjiiry. 
Schoepper  v.  Chemical  Co.,  113  Michigan,  582;  Gas  Co.  v.  Carter, 
65  Kansas,  565;  Sejfodt  v.  Railroad  Co.,  95  N*  Y.  562;  Luttan  v. 
Vernon,  62  Connecticut,  l;McBride  v.  Railroad  Co.,  19  Oregon, 
64;  Railroad  Co.  v.  Freeman,  48  U.  S.  App.  757;  Toledo  &c.  Co. 
V.  Chishdm,  83  Fed.  Rep.  652;  SUmeU  v.  Standard  CHI  Co.,  102 
N.  W.  Rep.  227. 

The  determination  of  the  question  as  to  whether  the  injury 
resulted  from  a  mere  accident  wherein  no  one  was  at  fault,  or 
was  caused  by  the  negligence  of  the  party  injured  or  whether 
it  is  attributable  to  the  dangerous  mixture,  is  a  matter  for  the 
jury.  Pittman  v.  City  of  El  Reno,  2  Oklahoma,  414;  Rixh  v. 
Gas  Electric  Co.,  65  N.  J.  L.  399;  N.  Y.  &c.  R.  R.  Co.  v.  N&o 
Jersey,  60  N.  J.  L.  52;  Railroad  Co.  v.  Middleton,  57  N.  J.  L. 
154;  Malnken  v.  Freeholder,  41  Atl.  Rep.  921;  Schoepper  v. 
Chemical  Co.,  113  Michigan,  582;  Toledo  R.  R.  Co.  v.  Chishdm, 
83  Fed.  Rep.  1652;  Texas  C.  R.  R.  Co.  v.  Gentry,  163  U.  S.  353; 
Bums  V.  Chicago  Ac.  R.  R.  Co.,  69  Iowa,  450. 

It  cannot  be  said  as  a  proposition  of  law  that  the  use  of  coal 
oil  to  kindle  fires  is  contributory  negligence.  Ives  v.  Weldan, 
114  Iowa,  476;  Riggs  v.  Standard  Oil  Co.,  130  Fed.  Rep.  199, 
204;  Ellis  v.  Republic  OH  Co.,  133  Iowa,  11. 

A  person  placing  on  the  market  for  general  use  a  dangerous 
explosive  which  he  represents  and  sells  as  a  safe  illuminant,  is 
liable  for  any  damages  caused  by  such  substance  either  in  the 
hands  of  his  inunediate  vendee  or  a  remote  purchaser.  The 
rule  that  a  seller  of  an  article  of  commerce  not  in  itself  danger- 
ous, is  not  responsible  for  consequences  to  the  purchaser  of  his 
vendee  resulting  from  defects  in  the  articles  sold,  does  not  apply 
in  this  case.  Elkins,Bly.&  Co.  v.  McKean,  79  Pa.  St.  493; 
Judson  V.  Giant  Powder  Co.,  107  California,  549;  Wellington  v. 
OU  Co.,  104  Massachusetts,  64;  Rose  v!^ Stevens  Ac.  Co.,  11  Fed. 
Rep.  438;  StaweU  v.  Standard  Oil  Co.,  102  N.  W.  Rep.  227; 
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Clemeni  v.  CroAy,  111  N.  W.  Rep.  745;  Thomas  v.  Winchester, 
2Seld.397. 

The  burden  of  proving  contributory  negligence  rests  on  the 
defendant,  and  it  will  not  save  the  defendant,  unless  it  has 
been  established  by  a  preponderance  of  the  evidence.  /2ai2- 
road  Co.  v.  Horst,  93  U.  S.  291 ;  HaOgh  v.  Railroad  Co.,  100  U.  S. 
213;  Railroad  Co.  v.  Gladman,  15  Wall.  401;  Railroad  Co.  v. 
Harmon,  147  U.  S.  571;  Railroad  Co.  v.  PhiUbert,  25  Kansas^ 
583;  Railroad  Co.  v.  McCally,  41  Kansas,  639. 

The  inspection  law  of  Oklahoma  is  a  valid  act  and  must  be 
interpreted  so  as  to  give  effect  to  its  irUerU. 

The  clear  intent  of  the  legislature  was  to  exclude  the  lighter 
and  more  dangerous  illuminantd,  and  to  admit  the  heavier  and 
safer  ones,  and  the  obscurity  in  the  meaning  of  the  act  which 
the  plaintiff  contends  for  in  his  brief,  arises  from  confusing 
actual  specific  gravity,  with  the  inverse  scale  of  the  Baume 
hydrometer. 

This  was  a  rightful  subject  of  legislation  and  the  legislature 
had  full  authority  to  enact  it  as  a  police  regulation,  for  the  pro- 
tection of  the  people.  Patterson  y.  Kentucky,  97  U.  S.  501; 
SheUabarger  v.  Commissioners,  50  Kansas,  141 ;  1  Kent's  Com. 
461;  Henderson  v.  Robinson,  76  Iowa,  603;  State  v.  Hope,  100 
Missouri,  347;  Bush  v.  Indianapolis,  120  Indiana,  476;  Bingham 
V.  Burmingham,  103  Missouri,  345. 

The  court's  instructions  on  the  question  of  damages  were 
coritect,  and  the  amount  of  damages  given  by  the  verdict  was 
not  excessive.  Railroad  Co.  v.  Spence,  23  S.  W.  Rep.  211; 
Railroad  Co.  v.  Barron,  5  Wall.  90;  Gas  Co.  v.  Carter,  65  Kan- 
sas,  569;  Ihl  v.  FoHy-second  St.  Ry.  Co.,  47  N.  Y.  317;  Morris 
V.  Railroad  Co.,  71  N.  Y.  Supp.  321;  Austin  Rapid  Transit  Co. 
V.  CvUen,  29  S.  W.  Rep.  256. 

Mr.  Justice  Wnrrs  delivered  the  opinion  of  the  court. 

Deselms  sued  the  Waters-Pierce  Oil  Company  to  recover 
damages  for  the  death  of  his  wife  and  two  j^ung  children,  re- 
sulting from  an  alleged  explosion  of  a  highly  inflammable  and 
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explosive  substance,  consisting  of  a  mixture  of  eoal  oil  and 
gasoline.  The  mixture,  it  was  alleged,  had  been  bought  by 
Deselms  as  coal  oil  from  dealers  who  supposed  it  to  be  such, 
although  their  vendor,  the  oil  company,  knew  the  dangerous^ 
character  of  the  article  and  yet  had  sold  it  ais  coal  oil.  The  oil 
company  answered  by  a  general^denial,  and  specially  pleaded 
that  if  the  accident  in  fact  occurred  it  was  caused  by  the  negli- 
gence of  Mrs.  Deselms.  Before  trial  Deselms  dismissed  the 
claim  based  upon  the  death  of  his  wife.  There  was^judgment 
on  a  verdict  against  the  oil  company  for  $14,500,  which  was 
affirmed  by  the  Supreme  Court  of  the  Territory.  18  Oklahoma, 
107. 

On  this  writ  the  errors  assigned,  speaking  in  a  general  sense, 
complain  of  the  action  of  the  court  below  in*  affirming  the  trial 
court  in  giving,  over  exceptions  of  .the  oil  company,  certain  in- 
structions asked  by  Deselms,  and  in  refusing  to  give  various 
instructions  asked  by  the  oil  company.  For  the  purpose  of 
clearness,  however,  we  arrange  the  assignments  under  three 
headings:  first,  errors  relating  to  the  action  of  the  trial  court  in 
giving  and  in  refusing  certain  instructions;  second,  error  m  re- 
fusing at  the  close  of  all  the  evidence  a  request  of  the  oil  com- 
pany for  a  peremptory  instruction  in  its  favor,  on  the  ground 
that  the  proof  as  to  negligence  was  not  sufficient  to  justify  sub- 
mitting the  case  to  the  jury,  and  because,  even  if  there  was  such 
proof,  on  the  facts  shown  there  was  no  legal  right  to  recover; 
third,  error  in  refusing  a  request  concerning  the  method  to  be 
applied  in  fixing  damages  in  the  event  the  jury  found  for  the 
plidntiff. 

To  dispose  of  these  assignments  it  is  necessary  to  take  into 
view  the  law  of  the  Territory  relating  to  the  inspection  of  coal 
oil,  gasoline,  etc.,  and  the  facts  which  the  evidence  tended  to 
establish.  Before  coming,  therefore,  to  directly  consider  the 
errors  relied  on  we  refer  to  these  subjects. 

In  1895  there  was  enacted  ih  the  Territory  of  Oklahoma  a 
statute  for  the  inspection  ''of  coal  oil,  gasoline,  or  any  other 
product  of  petroleum  used  as  illuminating  or  burning  fluids,  by 
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iirhatever  name  known."  The  statute  specially  provided,  how- 
ever, that  when  once  duly  inspected  in  the  Territory  the  fluids 
subject  to  inspection  might  be  shipped  to  any  portion  of  the 
Territory  without  additional  inspection.  See  Laws,  1895,  §  1, 
p.  174. 

This  act  was  amended  in  1899.  Session  Laws,  1899,  p.  186. 
Section  2  of  the  act  amended  §  8  of  the  prior  act  to  read  as  fol- 
lows: 

"All  illuminating  fluids  that  flash  under  the  conditions  as 
prescribed  in  section  one  at  a  less  temperature  than  120  degrees 
Fahrenheit,  and  have  npt  a  specific  gravity  of  not  less  than 
46  degrees  Baume,  that  is,  all  oils  which  fail  to  stand  both  tests, 
shall  be  branded  by  the  inspector  'Rejected,'  and  all  such  oik 
that  do  not  flash  at  a  less  temperature  than  120  degrees  Fahren- 
heit, and  which  have  a  specific  gravity  of  not  less  than  46  de- 
grees Baume,  as  determined  above,  shall  be  branded  'Ap- 
proved Standard  Oil.'  " 

By  §  3  the  flash  test  was  not  to  be  applied  to  gasoline  or  other 
inflammable  fluids,  but  they  were  to  be  tested  ''to  determine 
the  weight  or  specific  gravity  in  the  same  manner  as  required 
by  §  I  of  this  act  to  oils."  It  was  further  provided  in  the  sec- 
tion that  ''All  gasoline  to  be  used  m  vapor  stoves  and  gasoline 
lamps  shall  have  a  specific  gravity  of  not  less  than  70  degrees 
Baume,  and  (at)  a  temperature  of  60  degrees  Fahrenheit."  It 
was  made  the  duty  of  the  inspector  to  brand  all  packages,  boxes 
or  barrels  of  gasoline  or  other  fluid  having  no  fire  test  with  the 
words  "Highly  Inflammable,"  and  the  specific  gravity  found 
by  him.  Where  the  gasolme  was  found  to  have  a  specific  grav- 
ity of  not  less  than  70  degrees  Baume,  at  a  temperature  of 
60  degrees  Fahrenheit,  the  inspector  was  required  to  mark  the 
same  "Approved  Standard  Gasoline."  By  §  4  the  sale  by  any 
person  of  oil  or  gasoline  as  approved  standard  oil  or  approved 
standard  gasoline,  when  in  fact  the  same  was  not  of  that  grade, 
as  found  by  the  inspector  of  oils,  was  declared  to  be  a  misde- 
meanor punishable  by  fine  and  imprisonment.  Any  company 
or  corporation  furnishing  oils  or  gasoline  for  sale  in  the  Terri- 
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tory  of  lower  grades  than  that  specified  in  the  act  was  more- 
over made  amenable  to  a  fine. 

The  oil  company,  had  a  wholesale  depot  at  Guthrie,  Okla^ 
homa,  for  the  sale  of  oil,  gasoline,  etc.  At' this  depot  there  was 
a  storage  tank  for  coal  oil,  which  in  January,  1903,  contained 
about  6,600  gallons  of  that  fluid,  which  presumably  had  been 
inspected  and  tested  according  to  law.  *  Into  this  tank  an  em- 
ploy6  of  the  company  by  mistake  ran  about  300  gallons  of 
gasoline.  When  the  mistake  was  discovered  the  agent  of  the 
oil  company  at  Guthrie  wrote  to  the  manager  at  Dennison, 
Texas,  informing  him  of  the  mistake.  The  manager  replied, 
saying,  '^I  cannot  believe  that  this  amount  of  gasoline  will 
materially  affect  the  burning  quality  of  the  P.  W.  Oil.  At  any 
rate,  we  will  have  to  watch  the  matter,  and  take  chances  on 
selling  all  the  P.  W.  Oil  in  P.  W.  Oil  storage  tank,  trusting  that 
the  same  will  give  good  results."  On  receipt  of  these  instruc- 
tions the  agent  at  Guthrie,  without  any  renewed  inspection  of 
the  oil  in  the  tank  containing  the*  mixture  of  gasoline  and  coal 
oil,  sold  the  same  to  merchants  in  his  territory  as  coal  oil.  On 
January  28,  1903,  three  barrels  of  the  mixture  were  so  sold  to 
Powers  &  Deselms,  retail  grocers  at  Orlando,  Oklahoma.  One 
of  the  barrels  was  sold  by  the  firm  to  another  merchant,  and 
the  two  remaining  barrels  were  taken  to  the  store  of  the  firm, 
and  their  contents  placed  in  an  empty  tank  used  for  that  pur- 
pose. The  barrels  thus  sold  to  Powers  &  Deselms  bore  no  in- 
spection brand,  nor  were  the  barrels  inspected  after  they  came 
into  the  possession  of  the  firm.  On  the  invoice,  however,  given 
to  Powers  &  Deselms  by  the  oil  company,  a  charge  for  inspec- 
tion fees  was  made,  and  Powers  &  Desebns  had  no  knowledge 
of  the  real  character  of  the  material  supplied  as  above  stated. 
A  few  days  after  the  sale  to  Powers  &  Deselmsh-on  a  Sunday 
morning— the  plaintiff,  Deselms,  who  was  a  clerk  for  the  firm, 
bought  one  gallon  of  the  mixture,  supposing  It  to  be  coal  oil, 
and  took  the  same  to  his  home  in  a  two-gaifon>can.  On  the 
afternoon  of  the  same  day  Deselms  left  Orlando  for  a  brief 
(tbsenoe.    His  wife  and  two  children — one  a  boy-  of  four,  the 
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Other  a  girl  of  two  years— were  left  at  home..  The  children 
were  bri^t  and  active  and  were  in  perfect  health.  It  had  been 
arranged  that  Mrs.  Emory,  a  sister  of.  Deselms;  would  remain 
at  night  with  the  family. 

The  dwelling  was  a  imenstory  wooden  structure,  weather- 
boarded  on  the  outside  and  lathed  on  the  inside,  the  laths  being 
covered  with  canvas,  and  the  canvas  then  being  papered  over. 
The  house  had  a  frontage  of  twelve  feet,  ran  lengthwise  east 
and  west  about  twenty-four  feet,  and  was  divided  into  two 
rooms.  The  east  room  was'uiaied  as  a  kitchen,  the  cooking  stove 
being  near  the  east  wall.  The  west  room  was  the  general  living 
and  sleeping  room.  In  it  was  a  heating  stove  composed  of  a 
cylindrical  fire-box  and  a  cylindrical  plate  or  body  with  a  door 
in  the  side.  This  stove  stood  on  the  east  side  of  the  room  and 
it  and  the  kitchen  stove  were  connected  with  a  brick  flue  in  the 
partition  wall  between  the  two  rooms. 

The  first  use  made  of  the  gallon  of  oil  bought  by  Deselms  was 
on  Tuesday  evening,  when  Mrs.  Emory  fiUed  a  new  lamp  from 
the  contents  of  the  can,  and  then  lit  the  lamp.  Almost  imme- 
diately flame  shot  out  of  the  chimney.  Mrs.  Emory  extinguished 
the  light,  trimmed  the  wick  and  lit  the  lamp  again,  and  upon 
flame  again  issuing  out  of  the  chimney,  thinking  that  the  liunp 
was  defective,  she  extinguished  the  light  and  made  no  further 
attempt  to  use  the  lamp.  The  oil  can  was  then  placed  in  the 
kitchen  near  the  southwest  comer  of  the  room.  During  the 
evening  a  wood  fire  which  had  been  burning  in  the  heating 
stove  burned  out.  The  next  mornings  after  lighting  the  Intchen 
fire,  Mrs.  Emory  started  to  kindle  a  fire  in  the  heating  stove. 
She  shook  down  the  ashes,  examined  the  contents  of  the  ash 
pan  and  found  that  the  stove  was  cold.  She  ceased  her  prepara- 
tions to  start  a  fire,  however,  on  being  asked  to  assist  in  dress- 
ing the  children,  Mrs.  Deselms  saying  that  she  would  make  a 
fire  in  the  stove  later.  There  was  no  fire  in  the  stove  when 
Mrs.  Emory  left  the  house  at  about  8  o'clock  on  that  (Wednes- 
day) morning,  and  she  was  the  last  person  to  see  alive  Mrs. 
Deselms  and  the  two  children. 
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We  take  from  the  opinion  of  the  Supreme  Court  of  Oklahoma 
a  summary  of  the  evidence  relative  to  the  subsequent  destruc- 
tion of  the  house  by  fire  and  the  death  of  the  wife  and  her  two 
children: 

''The  plaintiff's  house  was  discovered  to  be  on  fire  at  about 
ten  o'clock  in  the  forenoon,  and  upon  the  arrival  of  the  first 
person  on  the  scene  it  was  so  completely  ablaze  that  it  was  im- 
possible, on  account  of  smoke  and  gases,  to  force  an  entrance 
into  the  building.  About  nine  o'clock  in  the  morning  it  had 
blown  up  cold  from  the  northwest,  and  there  was  a  high  wind 
blowing  from  that  direction  at  the  time  the  fire  occurred. 
Mr.  Bradshaw  was  the  first  person  to  arrive  at  the  building,  and 
he  broke  in  the  back  or  kitchen  door  and  tried  to  get  into  the 
other  room,  but  was  choked  down  by  the  dense  smoke  and  gas, 
and  came  out.  He  tried  a  second  time  to  enter  the  house,  and 
was  again  choked  and  smothered  by  the  smoke  and  gas,  and 
had  to  retreat.  He  then  ran  around  the  house  and  tried  to  get 
in  otherwise.  About  this  time  others  came,  and  they  broke  in 
the  north  wall  and  found  the  plaintiff's  son  lying  face  down- 
ward on  the  bed  near  the  northwest  comer  of  the  house>  badly 
burned  and  life  extinct,  probably  from  suffocation.  As  the 
smoke  cleared  somewhat  from  the  room  they  could  see  the  body 
of  the  plaintiff's  wife  lying  on  the  floor  and  what  remained  of 
the  little  girl  on  a  couch.  By  pushing  the  building  partly  over, 
the  charred  bodied  were  taken  out  before  the  fire  had  com- 
pletely burned  out. 

''After  the  fire  and  after  the  remains  of  the  building  had 
fallen  in  and  been  pushed  aside  and  the  fire  partly  extinguished, 
the  heating  stove  was  found  inclined  to  the  northwest,  the 
floor  being  partly  burned  out  beneath  it;  the  top  was  off  the 
stove  and  the  upper  hinge  to  the  door  broken,  the  door  hanging 
by  the  lower  hinge.  There  was  paper,  kindling  and  wood  in 
the  stove  just  a  little  charred.  The  plaintiff's  wife  was  lying 
with  her  feet  near  the  stove,  her  head  away  from  it-in  a  westerly 
direction  in  front  of  the  stove  door.  Near  her  body  was  found 
the  top  or  conical  part  of  the  oil  can,  the  body  of  the  can  being 
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found  four  tq  seven  feet  away  in  a  southwesterly  direction. 
These  were  thB  conditions  existing  at  the  time  the  fire  was  sub- 
dued sufficiently  to  admit  of  examination  by  those  pr^nt." 

The  morning  after  the  fire  about  a  dozen  pint  littles  were' 
filled  from  the  mixture  remaining  in  the  tank  at  the  store  of 
Powers  &  Deselms.  After  being  corked  and  sealed  with  plaster 
of  paris  the  bottles  were  placed  on  shelves  in  a  drug  store  at 
Orlando,  the  shelves  being  located  fifteen  to  eighteen  feet  from 
a  stove  standing  in  the  middle  of  the  room,  the  temperature  of 
the  room  being  about  75  degrees.  In  about  twenty  minutes 
one  of  the  bottles  exploded,  and  the  remainder  were  taken  into 
the  cellar.  Subsequently  the  fluid  in  two  of  the  bottles  was 
tested  and  analyzed  by  George  L.  Holter,  an  expert  chemist, 
who  was  then  and  for  thirteen  years  had  been  professor  of 
chemistry  and  metallurgy  in  the  Agricultural  College  at  Still- 
water, Oklahoma.  Testifsring  as  to  the  analysis  he  had  made, 
Professor  Holter  said  he  found  by  the  use  of  a  closed-cup  tester 
'Aat  the  material  would  flash  at  60,  which  would  indicate  a 
flashing  point  of  not  more  than  80  degrees  in  the  open-cup  test 
required  by  the  statute.  The  witness  made  a  "fractional  dis- 
tillation" of  the  fluid  to  ascertain  if  it  had  any  light  material  in 
it  to  account  for  the  low-flash  test,  and  produced  a  distillate  of 
practically  5  per  cent  of  the  original  quantity,  which,  judging 
from  the  general  appearances,  smell  and  flash  point,  the  witness 
said,  was  "what  we  generaUy  term  naphtha  or  gasoline."  The 
flash  point  of  this  distillate  was  37  degrees,  while  the  flash  point 
of  the  residue  of  the  material  from  which  the  distillate  had  been 
taken  was  95  degrees,  which,  allowing  for  a  full  25  degrees  of 
difference  between  the  closed  and  open  cup-test  methods,  would 
bring  the  flash  point  at  about  120  degrees,  according  to  the 
statutory  method.  The  witness  swore  that  the  mixture  of 
coal  oil  and  gasoline  at  the  ratio  of  95  and  5  per  cent,  would  be 
dangerous  to  use  as  coal  oil.  He,  moreover,  testified  that  ordi- 
narily an  explosion  of  three-fourths  of  a  gallon  of  a  mixture  of 
coal  oil  and  gasoline,  such  as  had  been  examined,  would  gener- 
ate a  volume  of  gas  fifteen  hundred  to  eighteen  hundred  times 
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that  of  the  liquid.  Further,  the  witness  declared  that  while  it 
would  not  be  dangerous  to  use  coal  oil  having  a  flash  test  of 
^20  degrees,  to  start  a  fire,  it  would  bet  dangerous  to  use  the 
analyzed  mixture  for  that  purpose. 

In  the  light  of  the  foregoing  we  come  to  consider  the  assign- 
ments of  error. 

1.  The  error  alleged  to  have  been.cammiUed  by  the  trial  court  in 
giving  to  the  jury,  at  the  request  of  Desdms,  four  instructions, 
numbered  4,  5y  6  and  7,  and  the  refusal  to  give  two  instructions, 
numbered  6  and  11,  requested  by  the  oil  company.  . 

Instruction  numbered  4  called  the  attention  of  the  jury  to  the 
character  and  quality  of  the  oils  and  gasolines  which  the  stat- 
ute of  the  Territory  permitted  to  be  sold,  referred  to  the  tests 
prescribed  for  ascertaining  their  quality,  and  pointed  out  that 
it  was  a  criminal  offense  to  sell  products  of  petroleum  which  did 
not  conform  to  the  statutory  standard.  It  is  said  that  this  in- 
struction was  based  mainly  upon  the  provisions  of  §  2  of  the  act 
of  1899,  heretofore  quoted,  which  section,  it  is  insisted,  is  void, 
and  therefore  afforded  no  proper  basis  for  consideration  by  the 
jury  in  determining  whether  the  oil  company  had  been  negli- 
gent in  putting  the  fluid  in  question  upon  the  market.  This 
rests  upon  the  contention  that  the  text  of  the  statute  is  in  effect 
meaningless,  and  that  besides,  even  if  it  could  be  enforced  ac- 
cording to  its  letter,  the  statute  would  lead  to  such  an  absurd 
result  as  would  operate  to  destroy  the  very  purposes  which  it 
was  designed  to  accomplish.  We  think  the  contentions  are 
without  merit.  As  we  have  seen,  the  requirement  of  the  stat- 
ute as  to  specifi«  gravity  is  that  the  oil  shall "  have  not  a  specific 
gravity  of  not  less  than  46  degrees  Baume."  While  the  two 
negatives  may  apparently  render  the  clause  on  its  face  confus- 
ing, if  the  superfluous  negative  be  omitted  all  difficulty  on  this 
subject  is  removed,  and  the  sentence  would  therefore  provide 
that  the  oil  must  have  a  specific  gravity  of  not  less  than  46  de- 
grees Baume.  This  provision  obviously  exacts  that  the  gravity 
of  the  oil  shall  be  ascertained  by  the  use  of  a  Baume  hydrom- 
eter, and  it  is  the  method  of  reading  the  scale  of  that  instru- 
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ment  upon  which  is  based  the  alrgument  that,  even  with  the 
superfluous  n^ative  omitted,  the  provision  of  the  statute  leads 
to  an  absurd  result  and  gives  sanction  to  the  admission  of  dan- 
gerous while  excluding  safe  oils.  In  ascertaining  the  specific 
gravity  by  the  Baume  scale  the  heavier  the  oil  tested  the  lower 
will  be  the  number  indicated  on  the  scale,  and  consequently  the 
higher  the  number  on  the  scale  the  lighter  or  more  volatile  will 
be  the  oil  tested.  This  results  because  the  Baume  scale  is  to  be 
inversely  read.  Now  as  the  statute,  omitting  the  superfluous 
negative,  reads  that  the  oil  shall  have  a  specific  gravity  of  not 
less  than  46  degrees  Baume,  the  contention  is  that  the  statute, 
excludes  all  oils  lower  than  46  degrees  and  permits  all  oils  above 
46  degrees  to  be  sold  as  not  dangerous.  But  we  think  when  the 
context  of  the  statute  is  considered  and  its  provisions  as  to 
gasoline  and  the  other  light  and  highly  inflammable  fluids  are 
taken  into  view,  it  becomes  quite  clear  that  while  the  words  of 
the  statute  are  somewhat  confusedly  expressed,  arising  from  the 
fact  the  Baume  scale  is  inversely  read,  that  the  plain  purpose 
of  the  statute  was  to  permit  the  use  of  oils  which,  when  tested 
by  the  Baume  hydrometer,  indicated  at  least  46  degrees  specific 
gravity,  and  to  exclude  all  oils  of  a  lighter  character,  that  is,  all 
oils  which,  when  tested  by  the  hydrometer,  indicated  a  degree 
of  gravity  on  the  scale  higher  than  46.  In  other  words,  we 
think  that  when  the  provision  of  the  statute  is  taken  into  view 
in  connection  with  the  inverse  scale  of  the  Baume  hydrometer 
the  requirement  that  the  oil  shall  have  a  specific  gravity  of  not 
less  than  46  degrees  Baume  in  effect  was  intended  to  exact  that 
the  coal  oil  permitted  to  be  sold  as  not  dangerous  should  be  of 
no  less  gravity  than  46,  and  therefore  when  tested  should  indi- 
cate not  more  than  46  degrees  on  the  Baume  scale. 

Relying  upon  testimony  which  was  offered  tending  to  show 
that  from  some  localities  oils  which  are  perfectly  safe  are  ob- 
tained, although  they  have  a  specific  gravity  somewhat  above 
46  Baume,  it  is  insisted  that  the  law  in  question  was  not  a 
legitimate  exereise  of  the  police  power,  since  by  selecting  46  de- 
grees Baume  as  the  standard,  oib  are  excludea  which  would 
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be  as  safe  for  use  as  oil  complying  with  the  standard  fixed  by 
the  statute.  But  we  think  the  court  below  was  clearly  right  in 
deciding  that,  as  the  subject  was  within  the  police  power  of  the 
State,  it  was  not  within  the  province  of  the  judiciary  to  disre- 
gard the  statute  and  treat  it  as  void  upon  the  theory  that  the 
legislature  had  acted  unwisely  in  fixing  the  standard  which  the 
statute  prescribed. 

It  is  further  contended  that  §  4  of  the  act  of  1899  was  ^oid 
because  of  the  alleged  unequal  punishment  therein  provided 
for  persons  and  corporations  performing  the  same  act.  But 
whether  or  not  the  section  is  subject  to  the  criticism  made 
against  it,  it  is  clearly  separable  from  the  rest  of  the  act,  as  held 
by  the  court  below,  and  in  no  wise  affected  the  unlawful  use 
within  the  Territory  of  oil  which  did  not  conform  to  the  stand- 
ard fixed  by  the  statute. 

The  other  instructions,  Nos.  5,  6  and  7,  which  the  assignment 
of  errors  assail,  in  various  forms  of  statement  submitted  to  the 
jury  the  following  subjects:  a.  The  liability  of  the  oil  company 
predicated  upon  the  fact  that  the  mixture  in  question  was  dan- 
gerous to  be  used  for  the  usual  and  ordinary  purposes  for  which 
coal  oil  is  generally  used;  b,  that  it  was  knowingly  sold  by  the 
oil  company  to  be  resold  as  coal  oil;  c,  that  the  making  use  of 
coal  oil  to  kindle  or  start  fires  was  a  general  and  universal  cus- 
tom or  usage,  and  hence  the  oil  company  had  reason  to  believe 
thftt  the  mixture  so  sold  by  it  would  be  used  for  such  a  purpose; 
and,  d,  that  the  accident  happened  while  the  fluid  was  being 
used  with  ordinary  care  and  caution,  in  the  belief  that  it  was 
coal  oil,  and  for  a  purpose  for  which  coal  oil  is  usually  intended 
and  used. 

In  this  connection  it  is  to  be  observed  that  at  the  trial  De- 
selms,  the  plaintiff,  offered  evidence  tending  to  show  that  there 
was  a  general  custom  to  make  use  of  coal  oil  for  kindling  fires, 
but  on  the  objection  of  the  oil  company  the  offei^  testimony 
was  excluded,  the  court  declaring  it  was  of  opinion  that  whether 
coal  oil  was  generally  used  for  the  purpose  claimed  the  subject 
was  one  of  common  knowledge  and  experience  in  the  com- 
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munity,  and  it  was  not  necesBary  to  offer  proof  in  relation 
thereto,  and,  as  shown  by  the  instructions  complained  of,  the 
determination  of  the  existence  of  the  custpm  or  usage  was  sub- 
sequently left  to  the  jury.  In  affirming  the  action  of  the  trial 
court  on  this  branch  of  the  case  the  Supreme  Court  of  the  Terri- 
tory held  that  the  trial  court  had  not  erred  in  excluding  the 
testimony  as  to  the  custom  or  usage  in  question,  and  that  no 
prejudicial  error  had  been  occasioned  by  submitting  the  de- 
termination of. the  question  to  the  jury,  since  the  custom  in  the 
community  was  so  universal  that  the  court  would  have  been 
authorised  to  have  instructed  the  jury  accordingly.  In  judi- 
cially noticing  the  existence  of  a  usage  or  custom  among  per- 
sons generally  within  the  Territory  to  use  coal  oil  in  kindling 
fires,  we  cannot  say  the  court  below  erred,  and,  upon  the  hy- 
pothesis indulged,  no  error  was  committed  in  overruling  the 
exceptions  to  the  instructions.  See  EUi8  v.  Republic  Oil  Co,, 
133  Iowa,  11. 

We  deem  it  unnecessary  to  particularly  refer  to  the  assign- 
ments of  error  relating  to  the  refusal  of  the  trial  court  to  give 
to  the  jury  certain  instructions  submitted  on  the  part  of  the 
oil  company,  as  the  proposed  instructions  but  embodied  the 
converse  of  the  propositions  contained  in  instructions  Nos.  5,  6 
and  7,  just  disposed  of.  One  of  the  instructions,  however,  was 
framed  upon  the  theory  that  the  case  was  controlled  by  the  act 
of  1895,  providing  for  the  inspection  of  oils,  etc.,  because  of  the 
alleged  void  character  of  the  act  of  1899,  a  contention  which 
we  have  also  previously  adversely  disposed  of  in  considering 
that  subject. 

2.  The  error  alleged  to  have  been  committed  by  the  appellate 
covTt  in  holding  that  the  trial  court  rightly  refused  at  the  dose  of 
the  evidence  to  give  a  peremptory  instrucAon  to  the  ail  conir 
pany. 

Hie  errors  assigned  on  this  subject,  as  we  have  seen,  are 
twofold,  that  is,  the  inadequacy  of  the  facts  to  show  that  the 
accident  was  caused  by  the  inflammable  nature  of  the  mixture 
and  the  absence  of  a  legal  right  to  recover,  even  if  the  proof 
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Justified  submitting  the  question  of  fact  to  the  jury.  Concern- 
ing the  first,  the  contention  is  that  as  the  plaintiff  was  bound 
to  make  out  his  case  by  a  preponderance  of  evidence,  and  as 
there  were  no  facts,  in  evidence  from  which  an  inference  could 
properly  be  drawn  that  the  accident  might  not  have  resulted 
if  there  had  been  no  admixture  of  gasoline  with  the  coal  oil,  or 
which  authorized  the  inference  that  the  loss  was  not  caused 
solely  by  the  n^ligence  of  the  wife  of  the  plaintiff,  the  per- 
emptory instruction  should  have  been  given. 

It  is,  of  course,  to  be  conceded  that  the  burden  of  proof  was 
primarily  upon  the  plaintiff  to  establish  the  negligence  charged, 
and  it  was  not  enough  to  show  an  accident  and  an  injury. 
PaUon  V.  Texas  &c.  Ry.  Co.,  179  U.  S.  658.  We  are,  however, 
of  the  opinion  that  the  court  below  was  clearly  right  in  deciding 
that  the  trial  court  had  committed  no  error  in  ruling  that  the 
evidence  was  sufficient  to  require  the  submission  of  the  case  to 
the  jury  on  the  question  of  the  cause  of  the  accident.  The 
highly  inflammable  character  of  the  mixture  was  well  illustrated 
by  the  testimony  of  Mrs.  Emory,  a  sister  of  the  plaintiff,  that 
on  filling  a  new  lamp  with  the  mixture  and  lighting  it  flame 
shot  out  of  the  lamp  chimney.  Undoubtedly  the  evidence  di- 
rectly pointed  to  the  fact  that  tb^  can  which  contained  the 
fluid  had  been  taken  from  the  east  room,  where  it  usually  was 
kept,  to  the  room  in  which  stood  the  heating  stove.  Clearly, 
also,  the  proof  as  to  the  unbumed  and  charred  or  stained  con- 
dition of  the  kindling  wood  in  the  heating  stove,  when  con- 
nected with  the  removal  of  the  can,  tended  to  show  that  some 
of  the  fluid  from  the  can  had  been  applied  to  the  kindling  be- 
fore it  was  ignited  and  preparatory  to  startmg  a  fire.  But  the 
Situation  of  the  can  after  the  fire  and  the  place  where  the  top 
of  the  can  yras  found,  clearly  tended  to  rebut  the  implication 
that  the  fire  had  been  lighted  and  fluid  from  the  can  then  poured 
upon  it.  In  view  of  the  finding  of  the  jury,  as  to  the  custom  to 
use  coal  oil  for  kindling  fires,  and  the  knowledge  which  the  oil 
company  must  be  presumed  to  have  had,  that  the  fluid  sold  by 
it  as  coal  oQ  would  be  used  for  this  purpose,  the  mere  inference 
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that  the'idQ  from  the  can  had  been  applied  to  the  kindling  be- 
fore i;t  wasiighted  afforded  no  ground  for  taking  the  ease  from 
the  jury.  ^  Moreover,  in  view  of  the  proof  as  to  the  condition  of 
the  kindling  wood,  of  the  situation  of  the  can,  of  the  condition 
pf  the  stove  after  the  fire,  of  the  position  of  the  bodies  of  the 
wife  and  the  two  children,  and  of  the  dense  and  large  volume 
of  gases  which  filled  the  premises  at  the  outbreak  of  the  fire, 
we  think  there  was  adequate  "proof  from  which  the  jury  could 
have  inferred  that  the  accident  was  the  result  of  an  explosion 
caused  by  applying  a  light  to  the  kindling  wood  in  the  stove 
aSter  it  had  been  saturated  with  fluid  taken  from  the  can,  an 
accident  therefore  resulting  solely  from  the  wrong  of  the  oil 
company  in  selling  as  coal  oil  a  highly  dangerous  and  inflam- 
mable mixture,  unsafe  to  be  used  for  the  purpose  for  which, 
under  the  instruction  of  the  court  and  the  findings  of  the  jury, 
coal  oii^was  ordinarily  used.  It  is  unnecessary  to  further  elabo- 
.  rate  the  subject  because  of  the  very  full  and  accurate  review  of 
the  tendencies  of  the  proof  in  relation  to  the  matter  made  by 
the  court  below*  in  its  opinion. 

The  contention  that,  although  there  was  sufficient  evidence 
to  go  to  the  jury  as  to  the  fact  of  negligence  on  the  part  of  the 
oil  company,  nevertheless  there  was  nothing  in  the  tendencies 
of  the  proof  to  support  the  conclusion  that  the  oil  company  was 
l^ally  responsible  for  the  accident  rests  on  the  proposition  that 
as  Deselms  bought  the  oil,  not  from  the  oil  company,  but  from 
the  firm  of  Powers  &  Deselms,  and  therefore  was  only  a  remote 
vendee,  there  was  no  legal  liability  on  the  part  of  the  oil  com- 
pany. This  is  based  upon  the  propositions  that  there  was  be- 
tween the  plaintiff  Deselms  and  the  oil  company,  no  contractual 
relation,  and  besides  in  any  event  the  act  of  the  oil  company  in 
selling  the  dangerous  mixture  to  Powers  &  Deselms  was  not  the 
proximate  cause  of  the  accident.  As  "we  have  seen,  however, 
th^re  was  evidence  tending  to  prove,  and  under  the  instructions 
given  to  the  jury  their  verdict  must  be  taken  as  establishing  the 
following  facts:  1,  that  the  oil  company  knowingly  sold  to 
Powers  &  Deselms  a  highly  inflammable  mixture  pf  coal  oil  and 
VOL,  ccxji— 12 
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gasoline  in  violation  of  the  territorial  statute,  and  that  the  oil 
company  knew,  or  had  reason  to  assume,  that  the  mixture  so 
sold  would  be  retailed  by  its  vendees  (Powers  &  Deselms)  to  the 
public  generally  for  domestic  use  as  coal  oil;  2,  that  Powers  & 
Deselms  purchased  the  mixture  in  question  supposing  it  to  be 
coal  oil,  and  that  the  plaintiff,  Deselms,  bought  the  mixture 
from  the  firm  in  like  ignorance  of  its  real  character;  3,  that  there 
was  a  general  custom  in  the  community  to  use  coal  oil  for  kin- 
dling fires,  a  use  which  would  not  have  subjected  persons  so  using 
it  and  exercising  ordinary  care  to  the  appalling  danger  which 
would  arise  from  the  making  use  of  the  inflammable  and  dan- 
gerous mixture  composed  of  gasoline  and  coal  oil,  a  custom  of 
which  the  oil  company  had  knowledge  or  of  the  existence  of 
which  it  is  presumably  chaiged  with  knowing.  From  these 
facts  it  is  apparent  that  the  responsibility  of  the  oil  company 
rested  not  on  contract  but  in  tort,  and  therefore  the  contention 
as  to  want  of  contractual  relation  is  wholly  irrelevant. 

In  Savings  Bank  v.  Ward,  100  U.S.  196,  relied  upon  by  the 
oil  company,  it  is  true  an  attorney  at  law  was  held  not  to  be 
liable  to  a  third  party  for  the  negligent  performance  of  a  con- 
tract to  examine  the  title  to  certain  real  estate,  because  of  the 
absence  of  a  contractual  relation.  But  the  distinction  between 
the  principle  which  was  there  controlling  and  the  one  which  is 
here  applicable  was  pointed  out  in  the  opinion  of  the*  court  in 
that  case,  where  it  was  said  (p.  204) : 

"Pharmacists  or  apothecaries  who  compoimd  or  sell  medi- 
cines, if  they  carelessly  label  a  poison  as  a  harmless  medicine, 
and  send  it  so  labelled  into  the  market,  are  liable  to  all  persons 
who,  without  fault  on  their  part,  are  injured  by  using  it  as  such 
medicine,  in  consequence  of  the  false  label;  the  rule  being  that 
the  liability,  in  such  a  case  arises,  not  out  of  any  contract  or 
direct  privity  between  the  wrongdoer  and  the  person  injured, 
but  out  of  the  duty  which  the  law  imposes  on  him  to  avoid  acts 
in  their  nature  dangerous  to  the  lives  of  others.  He  is  liable, 
therefore,  though  the  poisonous  drug  with  the  label  may  have 
passed  through  many  intermediate  sales  before  it  reached  the 
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hands  of  the  person  injured.  Thomas  v.  Winchester,  2  Sdd. 
397,  410." 

And  the  same  principle  was  applied  to  a  sale  of  dangerous  dl 
in  WeUingUm  v.  Downer  Kerosme  Oil  Co.,  104  Massachusetts, 
64,  where  it  was  said:  ''It  is  well  settled  that  a  man  who  de- 
livers an  article,  which  he  knows  to  be  dangerous  or  noxious,  to 
another  person,  without  notice  of  its  nature  and  qualities,  is 
liable  for  an  injury  which  may  reasonably  be  contemplated  as 
likely  to  result,  and  which  does  in  fact  result,  therefrom,  to  that 
person  or  any  other,  who  is  not  himself  in  fault.''  And  the  like 
doctrine  has  been  expounded  in  many  cases.  See,  especially, 
Elkins^v.  McKean,  79  Pa.  St.  493,  and  Weiser  v.  Holzman, 
33  Washington,  87,  where  the  doctrine  is  clearly  and  forci- 
bly stated  and  the  many  authorities  sustaining  the  same  are 
cited.  In  view  of  the  tendencies  of  the  proof  as  to  the  entire 
absence  of  knowledge  by  Powers  &  Desehns,  when  purchasing 
from  the  oil  company,  and  the  ignorance  of  Deselms  when  he 
bought  from  the  firm,  of  the  character  of  the  fluid,  it  is  certain 
that  in  the  case  before  us  the  act  of  the  oil  company,  in  any 
view,  was  the  proximate  cause  of  the  accident,  as  no  other  in- 
dependent and  efficient  cause  or  wrong  can  be  legally  said  to 
have  occasioned  the  same.    The  G.  R.  Booth,  171  U.  S.  450. 

But  because  we  confine  ourselves  to  tjie  particular  facts  of 
the  case  before  us  we  must  not  be  understood  as  holding,  in 
view  of  the  dangerous  character  of  the  fluid  and  the  putting  of 
the  same  upon  the  market  by  the  oil  company,  with  the  ex- 
pectation that  it  would  be  retailed  to  the  public,  and  the  viola- 
tion of  the  statutory  r^ulations  and  prohibition  concerning 
the  sale  of  such  article,  that  under  the  general  principles  of  law 
sustained  by  the  authorities  already  cited,  a  recovery  against 
the  oil  company  might  not  have  been  justified,  even  if  the  proof 
had  established  that  Powers  &  Deselms  had  been  informed  by 
the  oil  company  of  the  dangerous  character  of  the  mixture. 
See,  further,  ClemerU  v.  Crosby,  148  Michigan,  293,  and  Stowell 
V.  Standard  Oil  Co,,  139  Michigan,  18,  and  authorities  cited  in 
both  cases. 
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3.  It  remains  only  to  consider  error  alleged  to  have  resulted 
from  the  affirrmnce  of  the  refusal  of  the  trial  court  to  give  a  par^ 
ticular  instruction  asked  by  the  oil  company  concerning  the  sub- 
ject of  damages. 

In  its  general  charge  the  court  in  substance  instructed  the 
jury  that  the  measure  of  damages  was  the  net  value  to  the 
father  of  the  services  of  his  children  during  their  minority. 
Thus  the  court  said: 

'  ''Damages  are  intended  to  be  compensatory  and  must  be 
fair,  reasonable  and  just.  The  father  is  entitled  to  the  services 
of  his  son  until  he  arrives  at  the  age  of  twenty-one  years,  and 
of  the  daughter  until  she  arrives  at  the  age  of  eighteen;  he  is 
also  charged  with  the  expense  of  their  support,  maintenance, 
education  and  social  training,  and  you  must  fix  the  amount 
which,  in  your  judgment,  will  compensate  him  for  any  pecu- 
niary loss  he  may  have  sustained.'' 

And,  later,  the  jury  were  cautioned  that  their  verdict  "must 
be  based  upon  the  evidence  which  the  court  has  permitted  to 
go  to  you." 

On  behalf  of  the  oil  company  the  trial  judge  was  asked  to 
give  an  instruction  numbered  14,  as  follows: 

"In  determining  the  amount  of  your  verdict  for  the  plain-, 
tiff,  if  you  find  for  such  plaintiff,  you  should  not  take  into 
consideration  the  pain  suffered  by  the  deceased  or  the  wounded 
feelings  of  the  father  or  other  surviving  relatives,  but  your 
verdict  must  be  Umited  to  such  amount,  if  any,  as  you  believe 
the  plaintiff  has  suffered  financially  by  reason  of  the  death  of 
his  children.  In  other  words,  the  recovery,  if  any,  is  to  be  a 
pecuniary  compensation  for  a  pecuniary  loss,  and  such  finding 
of  loss  must  be  based  upon  the  evidence  introduced  in  the  case." 

The  court  gave  this  instruction,  with  the  addition  at  the  end 
thereof  of  the  following  sentence:  "The  amount  of  damages 
cannot  be  fixed  by  th^  evidence,  but  must  be  the  result  of 
your  own  judgments." 

We  shall  consider  the  exception  in  the  light  of  the  objections 
urged  in  the  bri^f  of  counsel.    In  discussing  the  subject  of  ex- 
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ceasiye  damages  coundel  lot  the  oil  company  thus  treat  of  the 
modification  of  instruction  No.  14: 

"We  submit,  in  the  first  instance,  that  it  was  error  on  the 
part  of  the  court  to  tell  the  jury  that  the  question  of  damages 
cannot  be  fixed  by  the  evidence,  but  must  be  the  result  of 
your  own  judgment.  While  it  is  true  that  the  amount  of  dam- 
ages cannot  be  named  or  ascertained  from  specific  evidence 
disclosing  the  amount  of  loss  on  the  part  of  plaintiff,  yet  they 
must  bear  a  relation  to  the  evidence,  and  the  vice  of  this  in- 
struction is  that  it  cuts  Idose  the  minds  of  the  jury  from  all 
regard  to  the  evidence,  and  it  is  needless  to  say  that  they  went 
the  instant  they  were  turned  loose.  The  authorities  cited  later 
will  fully  cover  this  point  in  this  instruction." 

The  authorities  referred  to'  are  decisions  of  state  courts  of 
last  resort  dealing  with  the  subject  of  excessive  damages  when 
allowed  by  juries  for  the  negligent  causing  of  the  deaths  of 
minors.  They  more  particularly  concern  the  duty  of  a  court 
to  grant  or  refuse  a  new  trial  where  the  damages  are  excessive, 
and  where  the  action  of  the  trial  court  in  refusing  a  new  trial 
was  open  to  review  in  the  appellate  court.  As  it  is  clear  that 
this  court  does  not  possess  such  a  power  {Ciiy  of  Lincoln  v. 
Power,  151  U.  S.  436;  Ward  v.  Jodin,  186  U.  S.  142,  153),  we 
need  not  further  notice  the  authorities  relied  upon. 

That  the  correctness  of  the  general  instruction  as  to  what 
were  the  elements  of  damage  sustained  by  the  father  was  not 
assailed  by  the  oil  company  sufficiently  appears  from  the 
argument  of  counsel  above  excerpted,  which  also  evidences 
the  fact  that  no  question  was  intended-  to  be  made  as  to  the 
non-production  at  the  trial  of  witnesses  to  give  evidence  in 
respect  to  the  net  value  of  the  prospective  services  of  the 
children.  Manifestly,  the  rule  deemed  by  the  court  and  coun- 
sel to  be  applicable,  to  quote  language  contained  in  the  opinion 
in  Brunswig  v.  White,  70  Texas,  504,  was  that  "when  from  the 
age  or  undeveloped  state  of  the  child  any  estimate  of  value  of 
the  services  until  majority  would  be  matter  of  opinion,  in  which 
no  particular  or  especial  knowledge  in  way  of  expert  testi- 


Digitized  by 


Google 


182  OCTOBER  TERM,  1908. 

Opinioii  of  the  Court.  212  U.  a 

mony  could  be  procured  better  than  the  judgment  and  common 
sense  of  the  ordmary  juror  called  to  the  duty  of  determining 
such  value — then,  upon  such  testimony,  the  sound  discretion 
of  the  jury  can  be  relied  on  to  determine  the  value,  without 
any  witness  naming  a  sum/'  And  see  Baito.  A  Ohio  S.  W.  Ry. 
Co,  V.  Theriy  159  Illinois,  535,  and  BirhM  v.  Knicheibocker  Ice 
Co.,  110  N.  Y.  604. 

The  compliant  that  error  was  committed  in  the  modification 
made  of  requested  instruction  No,  14,  as  stated  by  counsel, 
amounts  therefore  but  to  the  assertion  that  thereby  the  jury 
were  informed  that  they  possessed  power  to  capriciously  fix 
the  amount  of  damages.  We  are  unable,  however,  to  so  inter- 
pret the  language,  especially  when  read  in  connection  with 
the  prior  instructions  of  the  court.  The  jury  were  not  told  that 
the  '' question''  of  damages  could  not  be  fixed  by  the  evidence^, 
but  that  the  '' amount"  thereof  had  not  been  fixed.  When 
they  were  further  instructed  that  the  amount  of  damages  must 
be  ''the  result  of  your  own  judgments,"  we  think,  in  reason, 
the  jury  could  only  have  understood  that  it  was  left  to  their 
sound  sense  and  deliberate  judgment  to  detennine  the  amount 
of  damage,  from  a  consideration  of  the  various  elements  to- 
tering  into  the  damage,  and  the  factors  in  evidence,  viz.,  the 
age,  health,  condition  in  life  of  the  children,  etc.  If  counsel 
were  of  opinion  that  the  modification  as  expressed  was  suscep- 
tible of  being  misunderstood  by  the  jury,  the  court  should  have 
been  asked  to  remove  the  supposed  ambiguity. 

Finding  none  of  the  assignments  of  error  relied  upon  and 
which  we  have  power  to  review  to  be  well  founded,  it  results 
that  the  judgment  of  the  Supreme  Court  of  the  Territory  of 
Oklahoma  must  be  and  it  is 

Affirmed. 
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CEBTIORABI  TO  THE  COURT  OF  APPBAIA  OP  THE  DISTiacr  OP 

COLUMBIA. 

No.  92.    Argued  October  13, 14, 1908.— Decided  February  1,  1909. 

An  agreement  by  an  official  of  the  United  States  under  Which  he  secretly 
receives  any  portion  of  what  is  paid  for  suppUes  furnished  on  his  requi- 
sition is  one  to  defraud  the  United  States  within  {  5440,  Rev.  Stat. 

An  indictment  which  sets  forth  the  details  of  a  corrupt  contract  be- 
tween defendant  and  a  government  official  by  which,  from  its  v^^ 
ture,  the  Government  would  be  defrauded,  is  sufficient  to  sustain  a 
charge  of  conspiracy  under  {  5440,  Rev.  Stat.,  even  if  it  does  not 
allege  in  what  particular  manner  the  conspirators  intended  to  de- 
fraud the  United  States. 

In  criminal  cases  courts  are  not  as  exacting  in  r^ard  to  the  character  of 
objections  as  in  civil  cases,  and  will  notice  error  in  the  trial  of  a  crimi- 
nal case  although  the  question  may  not  have  been  raised  in  exactly  the 
proper  manner  at  the  trial.    WHborg  v.  Uniled  Stales,  163  U.  S.  032. 

Where  defendant  was  on  trial  for  conspiracy  under  {  5440,  Rev.  Stat., 
an  objection  to  a  juror  on  the  ground  that  he  was  a  salaried  official  of 
the  United  States  held  in  this  case  to  reach  to  the  qualifications  of 
the  juror  by  reason  of  his  relations  with  the  Government  although  he 
was  not  a  salaried  officer  thereof. 

Hie  common  law  in  force  in  Maryland  on  February  27, 1801,  remains  in 
force  in  the  District  of  Columbia  except  as  inconsistent  with  statutes 
subsequently  enacted. 

Under  the  common  law  <Hie  is  not  a  competent  juror  who  is  master, 
servant,  steward,  coimsellor  or  attorney  of  either  party,  and  statutory 
provisions  of  qualifications,  not  inconsistent  with  this  rule,  do  not 
strike  It  down. 

In  the  District  of  Columbia  jurors  must,  at  least,  have  the  qualifications 
stated  in  {  215,  and  are  exempt  under  {  217  of  the  Code,  but  these 
sections  are  not  inconsistent  with,  or  exclusive  of,  the  common-law 
rule  that  one  in  relation  with  either  party  is  incompetent. 

Bias  disqualifies  a  juror,  and  bias  is  implied  in  the  relation  between  em- 
pl<^er  and  employ^  and  actual  evidence  thereof  is  unnecessary. 
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An  employ^  of  the  United  States  is  not  ccmipet^t  as  a  juror  where  de- 
fendant is  on  trial  for  conspiracy  against  the  United  States  under 
{  5440,  Rev.  Stat. 

Where  a  letter  written  to  defendant  is  admitted  in  evidence  for  the  pur- 
pose of  showing  the  moral  chluracter  of  defendant  and  that  he  had 
endeavored  to  destroy  evidence  in  the  writer's  hands  so  as  to  prevent 
its  being  used  against  him  on  the  trial,  the  answer  immediately  writ- 
ten should  also  be  admitted,  whether  written  by  defendant  or  his 
counsel  under  his  direction;  and  defendant's  own  evidence  in  regard 

.  to  the  matter  alleged  is  admissible  so  as  to  disclose  the  whole  trans- 
action. 

There  is  a  presumption  of  harm  caused  by  errors  in  regard  to  the  admis- 
sion or  exclusion  of  evidence  in  a  jury  trial  which  requires  the  reversal 
of  the  judgment  unless  the  record  clearly  shows  the  absence  of  harm. 

The  extent  to  which  the  law  officers  of  the  Government  will  use  evi- 
dence of  persons  already  convicted  of  the  crime  of  conspiracy  for 
which  defendant  is  also  indicted,  is  within  their  discretion,  and  their 
action  will  not  be  reviewed  by  the  courts;  but  the  evidence  of  such 
witnesses  is  to  be  received  with  cautioii  and  suspicion^  and  is  not  en- 
titled to  the  same  credence  as  that  given  to  ordinary  witnesses. 

In  considering  whether  error  in  excluding  defendant's  evidence  in  a 
criminal  trial  is  reversible  it  is  not  enough  that  inferences  favorable 
to  defendant  might  have  been  drawn  from  some  of  the  admitted  testi- 
mony, he  is  entitled  to  state  directly  on  oath  facts  that  are  relevant. 

While  a  book  of  accounts  may  be  inadmissible  as  evidence  so  far  as  it 
relates  to  accounts  between  the  parties  it  may  be  admissible  as  written 
corroborative  evidence,  and  as  part  of  a  transaction,  to  be  submitted 
to  the  jury  for  what  it  is  worth. 

30  App.  D.  C.  1,  sustained  as  to  sufficiency  of  indictment  and  reversed 
on  other  points. 

On  the  third  of  April,  1905,  in  the  Supreme  Court  of  the 
District  of  Columbia,  the  defendant  was  indicted,  together 
with  George  E.  Lorenz  and  August  W.  Machen,  for  a  con- 
spiracy to  defraud  the  United  States,  by  means  stated  in  the 
indictment,  and  in  relation  to  a  contract  between  the  Postal 
Device  and  Lock  Company,  a  corporation  of  the  State  of 
New  Jersey,  and  the  Post  Office  Department  of  the  United 
States,  by  which  the  company  was  to  furnish  certain  satchels 
to  the  department  for  the  use  of  the  letter  carriers  in  the  free- 
delivery  system  of  the  Government. 
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The  indictment  was  founded  upon  {  5440  of  the  Revised 
Statute  of  the  United  States,  3  Comp.  Stat.,  page  3676,  which 
reads  as  follows: 

''If  two  or  more  persons  conspire  either  to  commit  any 
offense  against  the  United  States,  or  to  defraud  the  United 
States  in  any  manner  or  for  any  purpose,  and  (me  or  more  of 
such  parties  do  any  act  to  effect  the  object  oY  the  conspiracy, 
all  the  parties  to  such  conspiracy  shall  be  liable  to  a  penalty 
of  not  more  than  ten  thousand  dollars,  or  to  imprisonment  for 
not  more  than  two  years,  or  to  both  fine  and  imprisonment  in 
the  discretion  of  the  court." 

Nearly  two  yeairs  before  the  finding  of  this  indictment  (viz.: 
in  July,  1903),  the  defendant  had  been  indicted  in  the  same 
court  by  two  different  indictinents,  relating  to  the  same  gen- 
eral subject-matter  as  the  one  found  in  April,  1905,  one  in- 
dictment charging  him  with  conspiring  (together  with  Lorenz 
and  Machen)  against  the  United  States,  by  agreeing  to  present 
false  bills  of  account  to  the  Post  Office  Department,  in  rela- 
tion to  the  contract  men'Ioned,  for  supplying  the  department 
with  satchels  for  letter  carriers,  in  alleged  violation  of  {  5438 
of  the  Revised  Statutes,  3  Comp.,  Stat.  p.  3674.  The  other  in- 
dictment was  against  the  defendant  individually  for  presenting 
false  claims  to  a  clerk  in  the  Post  Office  Department  under  this 
same  contract,  and  in  violation  of  the  same  section  of  the  Re- 
vised Statutes.  Upon  motion  the  three  indictments  were  con- 
solidated for  the  purpose  of  the  trial  of  the  defendant  and  were 
tried  together,  a  severance  in  the  conspiracy  indictments  hav- 
ing been  granted  upon  the  defendant's  motion  for  his  separate 
trial.  The  two  indictments  found  in  1903  have  been  so  dis- 
posed of  in  the  court  below  that  no  question  arises  in  regard 
to  either. 

Upon  the  trial  the  defendant  was  convicted,  as  hereinafter 
more  particulariy  stated,  and  he  then  appealed  from  the  judg- 
ment entered  upon  the  verdict  of  conviction  to  the  Court  of 
Appeals  of  the  District,  where  it  was  affirmed  by  a  divided 
court,  Mr.  Chief  Justice  Shepard  dissenting.   30  App.  D.  C.  1. 
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Upon  application  of  the  defendant  this  court  granted  a  writ 
of  certiorari,  and  the  case  is  now  here  by  virtue  of  that  writ. 

Afr.  A.  S.  Worifdngton  for  petitioner: 

That  part  of  §  5440  which  refers  to  conspiracies  to  defraud 
the  United  States  cannot  be  held  to  apply  to  a  case  where  an 
official  without  wrongful  intention  is  found  in  a  position  where 
his  personal  interest  is  in  conflict  with  his  duty  to  the  Govern- 
ment. Criminal  statutes  must  be  strictly  construed  and  so 
that  it  may  be  known  in  advance  to  what  classes  of  acts  they 
extend.  United  States  v.  WiUberger,  5  Wheat.  76;  United  States 
v.  Brewer,  139  U.  S.  278;  Todd  v.  United  States,  168  U.  S.  278, 
282;  France  v.  United  States,  164  U.  S.  676,  682,  683;  Neal  v. 
Clark,  95  U.  S.  704;  United  States  v.  Britton,  108  U.  S.  199; 
Spring  Co.  v.  Knowltan,  103  U.  S.  49. 

The  juror  Haley,  who  was  challenged  for  cause,  being  in  the 
employ  of  the  United  States,  was  disqualified  and  should  not 
have  been  allowed  to  perve.  3  Blackstone  Comm.,  363 ;  1  Chitty, 
Crim.  Law,  541,  542;  1  Bishop,  New  Crim.  Procedure,  §902; 
Block  V.  State,  100  Indiana,  357;  State  v.  Berry,  Busbee,  330; 
Mitchell  v.  Railroad  Co.,  63  Georgia,  173;  AOanHc  Coast  Line 
R.  Co.  V.  Bunn,  58  S.  E.  Rep.  538,  539;  Hubbard  v.  RuOedge, 
57  Mississippi,  6;  LoidsviUe  Ac.  R.  Co.  v.  Mask,  84  Mississippi, 
738;  Railvxiy  Co.  v.  Cook,  37  Nebraska,  435,  437;  N.  P.  R.  Co. 
V.  Herbert,  116  U.  S.  642, . 

The  trial  court  committed  a  prejudicial  error  by  allowing  the 
prosecution  to  prove  as  part  of  its  case  in  chief  that  the  de- 
fendant had  taken  away  from  the  office  of  the  Fabrikoid  Com- 
pany certain  letters  and  refusing  to  allow  the  defendant  to 
explain  why  he  took  them,  or  what  he^did  with  them,  and  in 
allowing  the  prosecution  to  put  in  evidence  Aspinwall's  letter 
to  Crawford  charging  the  latter  with  abstracting  a  part  of  the 
files  of  the  Fabrikoid  Company  and  refusing  to  allow  the  de- 
fendant to  offer  in  evidence  the  reply  to  that  letter  written  at 
Crawford's  request  by  his  coimsel. 

The  trial  court  should  have  allowed  tlie  defendant  to  intro- 
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duee  in  evidence  the  entries  in  his  account  book  f ixmi  page  24 
to  page  31,  and  certainly  to  exhibit  to  the  jury  the  speeifie 
entries  in  that  book  relating  to  his  financial  transactions  with 
Lorens  in  connection  with  the  contract  of  June  25,  1902,  be- 
tween the  Postal  Device  and  Lock  Ckunpany  and  the  Post  Of- 
fice Department. 

The  Attorney  General  and  Mr.  Holmea  Conrad,  Special  Assis- 
tant to  the  Attorney  General,  with  whom  The  SolicUor  General 
was  on  the  brief,  for  the  United  States: 

The  facts  chained,  without  more,  constitute  a  fraud  on  the 
Government  and  are  suflScient  to  show  that  the  official  action 
of  the  officer  in  question  was  influenced  by  the  agreement. 
WardeU  v.  Railroad  Co.,  103  U.  S.  658. 

A  conq»racy  is  sufficiently  described  as  a  combination  of 
two  or  more  persons,  by  concerted  action,  to  accomplish  a 
criminal  or  unlawful  purpose,  or  some  purpose  not  of  itself 
criminal  or  unlawful,  by  criminal  or  unlawful  means.  Pettir 
bane  v.  United  States,  148  U.  S.  203.  The  indictment  chaises 
that  each  of  the  acts  done  by  the  defendants,  and  by  either 
of  them,  was  done  in  pursuance  of  the  unlawful  agreement,  and 
was  done  to  defraud  the  United  States. 

It  is  not  material  to  the  offense  chai^ged  that  the  United  States 
should  have  been  injured  thereby.   Hyde  v.  Shine,  199  U.  S.  81. 

The  juror  Haley  was  not  a  salaried  officer  of  the  Government 
and  was  therefore  not  disqualified.  United  States  v.  Smith, 
124  U.  S.  532;  United  States  v.  Barber,  21  D.  C.  456.  Even 
were  Haley  held  to  be  in  the  employ  of  the  United  States,  that 
fact  would  not  disqualify  him.  The  common-law  qualifications 
of  a  juror  are  not  in  force  in  the  District  of  Columbia.  Congress 
has,  by  statutory  enactment,  prescribed  the  qualifications  of 
jurors  in  the  District  and  among  those  qualifications  there 
does  not  appear  the  common-law  feature  of  servant  or  even 
employ^.  Code,  D.  C,  §§  215, 217.  The  common  law  must  be 
held  to  have  been  replaced  by  the  two  sections  above  quoted. 

The  triid  court  committed  no  error  in  refusing  to  admit  the 
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letter  written  by  defendant's  counsel  to  Aspinwall.  The  trial 
court  alone  has  discretionary  power  to  determine  the  order  in 
which  the  proof  in  a  case  shall  be  admitted,  and  it  is  no  abuse 
of  such  discretion  to  hold  that  the  defendant  shall  not  intro- 
duce his  evidence  until  the  prosecution  has,  in  regular  order, 
offered  its  evidence.  The  court  also  properly  excluded  the 
proffered -explanation  by  the  defendant  as  to  his  motive  in 
taking  the  letter  from  Aspinwall's  files.  Wharton  on  Evidence, 
§35; /bid,  482. 

Mr.  Justice  Peckham,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

The  defendant  was  convicted  on  the  first  count  of  the  in- 
dictm^t  found  in  April,  1905  (which  contained  six  counts), 
and  was  acquitted  on  the  fifth  and  sixth  counts.  The  court 
having  previous  to  the  trial  sustained  a  demurrer  to  the  second, 
third  and  fourth  counts,  there  is  nothing  left  under  this  in- 
dictment except  the  conviction  of  defendant  on  the  first  count, 
and  the  question  to  be  considered  at  the  outset  is  as  to  the 
sufficiency  of  that  count.  The  grounds  of  the  demurrer  were 
that  the  indictment  did  not  set  fortii  any  offense  under  §  5440 
of  the  Revised  Statutes  of  the  United  States,  not*  did  it  set 
forth  any  offense  under  any  statute,  or  at  common  law;  that 
as  to  the  first  count,  it  did  not  appear  how  the  Qovemment 
could  havet)een  defrauded  by  the  alkged  scheme  of  conspiracy, 
and  that  it  is  not  alleged  in  the  indictment  that  any  payment 
to  Machen  under  the  agreement  set  forth  in  the  count  was  in- 
tended to  influence  Machen's  official  action,  and  it  is  not  al- 
leged that  the  Qovemment  was  to  pay  more  than  it  would 
have  had  to  pay  if  the  allied  agreement  between  the  defend- 
ants had  not  been  entered  into,  and  it  is  not  alleged  that  the 
contract  was  not  honestly  awarded.  These  questions  may  be 
considered,  notwithstanding  the  defendant,  when  his  demurrer 
was  overruled,  pleaded  over  and  went  to  trial  on  the  plea  of 
not  guilty.   See  Code  of  District  of  Columbia,  §  1532,  p.  300. 
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Without  going  into  any  very  great  detail,  it  is  necessary  to 
state  what  in  substance  is  alleged  in  the  first  count.  It  is 
therein  averred  that  Machen  (one  of  the  alleged  conspirators) 
was  the  General  Superintendent  of  the  Division  of  Free  De- 
livery of  the  Post  Office  Department  of  the  United  States,  and 
that  the  department  used  satchels  for  letter  carriers,  which 
were  supplied  by  contract,  at  a  certain  price  named  therem  for 
each  satchel,  and  in  such  numbers  as  the  department  might, 
from  time  to  time,  require.  It  was  the  duty  of  the  General 
Superintendent  to  keep  the  department  advised  from  time  to 
time  of  the  approaching  expiration  of  existing  contracts  for 
furnishing  suppUes,  and  of  the  necessity  for  advertising  for  bids 
for  contracts  for  the  furnishing  of  supplies,  including  satchels 
for  letter  carriero,  and  also  to  advise  as  to  the  matter  and  form 
of  such  proposed  contracts,  and  it  was  his  duty  to  use  his  best 
and  honest  judgment  as  to  the  nimiber  of  satchels  that  from 
time  to  time  might  be  required  for  the  use  of  the  carriers  under 
any  contract  that  might  be  made.  It  was  his  duty  to  examine 
the  bills  for  such  of  the  satchels  as  had  been  delivered  and  ap- 
prove them  if  correct,  upon  which  payment  would  be  made, 
in  due  course,  by  the  Post  Office  Department.  The  defendant 
and  Lorenz  knew  fully  the  duties  pertaining  to  the  office  of 
General  Superintendent  prior  to  the  making  of  the  contract 
mentioned. 

On  the  sixth  of  May,  1902,  on  the  advice  of  the  General 
Superintendent,  the  departmes^  advertised  for  the  presenta- 
tion to  the  department  of  bids  up  to  June  6,  1902,  for  the 
supplying  of  satchels  for  letter  carriers  for  four  years  from 
July  1, 1902. 

On  June  3, 1902,  the  defendant  and  Machen  and  one  Lorenz, 
intending  to  defraud  the  United  States,  unlawfully  and  fraudu- 
lently conspired,  "  knowingly,  wrongfully  and  corruptly  to  de- 
fraud the  United  States  m  a  dishonest  manner,  and  through 
and  by  means  of  a  dishonest  scheme  and  arrangement,"  which 
is  then  stated.  The  defendant  was  to  procure  the  lock  com- 
pany, of  which  he  was  an  officer,  and  which  was  a  New  Jersey 
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corporation  desiring  to  engage  in  furnishing  supplies  to  the 
Post  Office  Department,  to  put  in  a  bid  for  furnishing  satchels 
for  the  department.  He  was  also  to  procure  the  lock  com- 
pany, before  the  offer  of  the  bid  of  the  company  to  the  depart- 
ment, to  make  a  contract  with  Lorenz  that  if  the  bid  of  the 
lock  company  was  accepted  by  the  department,  then  whenever 
the  lock  company  furnished  any  satchels  to  the  department 
under  such  contract  and  received  from  the  department  pay- 
ment therefor,  the  lock  company  would  pay  to  Lorenz  all  of 
such  amount  exceeding  the  cost  of  manufacturing  and  deliver- 
ing the  same  and  twenty-five  c^ts  for  each  satchel.  Pursuant 
to  such  agreement  the  lock  company  did  enter  into  such  a  con- 
tract with  Lorenz. 

On  June  3,  1902,  the  defendant  and  thie  General  Superin- 
tendent and  Lorenz,  as  part  of  their  dishonest  scheme,  agreed 
that  the  money  which  was  to  be  paid  to  Lorenz  by  the  lock 
company  should  thereafter  be  divided  between  the  defendant, 
the  General  Superintendent  and  Lorenz,  in  certain  proportions 
unknown  to  the  grand  jury. 

On  the  twenty-fifth  of  June,  1902,  the  United  States,  through 
the  Postmaster  General,  made  a  contract  with  the  lock  com- 
pany, by  which  the  former  agreed  to  purchase  from  the  lock 
company  at  certain  fixed  prices  so  many  satchels  as  might  be 
needed  by  the  department  for  four  years  from  July  1,  1902. 

On  October  3,  1902,  the  defendant,  in  order  to  effect  and 
carry  out  the  conspiracy,  presented  a  bill  against  the  United 
States  for  $15,800,  for  five  thousand  satchels  theretofore  sold 
and  delivered  to  the  department,  in  accordance  with  the  con- 
tract of  June  25,  1902,  with  the  lock  company,  and  on  Octo- 
ber 13,  1902,  in  pursuance  of  the  conspiracy  the  General 
Superintendent  approved  the  bill  as  such  Superintendent,  the 
defendant  receiving  and  accepting  a  warrant  payable  to  the 
order  of  the  lock  company  from  the  department,  in  payment 
of  sucIl  bill  for  the  amount  thereof. 

On  the  twenty-first  of  October,  1902,  the  defendant,  in  pur- 
suance of  tl\e  conspiracy,  drew  a  check  of  the  lock  company 
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upon  Spencer  Trask  &  Company,  of  New  York,  for  $5,441.36, 
payable  to  the  order  of  Lorens,  which  he  sent  to  Liorenz. 

On  October  28,  1902,  Lorenz  having  received  the  check  and 
obtained  the  money  on  it,  sent  to  Machen,  the  General  Super- 
intendent, the  sum  of  $900,. by  means  of  a  draft  procured  by 
Lorenz,  and  sent  by  hun  to  the  Superintendent. 

Fr6m  this  statement  it  appears  that  the  count  discloses  the 
duties  of  the  General  Superintendent  and  the  duty  that  he 
owed  to  the  Government  in  relation  to  a  contract  of  the  nature 
above  mentioned.  It  was  part  of  his  duty  to  give  an  honest 
and  unprejudiced  judgment,  whether  the  contract  was  from 
time  to  time  being  fairly  and  fully  complied  with,  both  as  to 
.  the  number  of  satchels  furnished,  their  material  and  work^ 
manship,  as  well  as  with  r^ard  to  all  other  matters  pertaining 
to  the  contract.  It  cannot  be  supposed  that  such  duty  could 
be  fully,  impartially  and  honestly  discharged  by  an  officer  who, 
by  reason  of  his  private  and  alleged  corrupt  agreement  with 
the  agent  of  the  contractor  whose  work  he  was  supervising, 
would  obtain  more  pay  by  exceeding  in  his  requisitions  the 
number  of  satchels  really  necessary  for  the  department.  It 
could  scarcely  be  believed  that  he  would  give  an  unbiased  and 
honest  judgment  upon  the  question  whether  the  contract  had 
been  fulfilled  as  to  material  or  workmanship  or  other  detail, 
when,  if  the  satchels  were  received,  he  would  at  once,  though 
secretly,  receive  a  certain  portion  of  the  sum  paid  by  the  de- 
partment to  the  contractor  for  furnishing  such  satchels.  This 
is  not  an  indictment  for  the  violation  of  a  statute  against 
bribery.  It  is  for  a  conspiracy  to  defraud  the  United  States, 
and  when  it  is  seen  that  the  conspiracy  consists  in  such  a  cor- 
rupt agreement  as  is  alleged  in  the  indictment,  by  which  an 
officer  of  the  United  States  is,  in  substance,  to  have  a  secret 
interest  in  a  contract  as  to  the  fulfilling  of  which  by  the  con- 
tractor that  officer  is  to  be  the  judge,  it  becomes  unnecessary 
to  aver  that  the  interest  was  given  him,  or  the  money  pia.id  to 
him  to  influence  his  official  conduct  upon  the  very  contract  in 
question.    The  agreement  is  alleged  to  have  been  an  unlawful 
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and  fraudulent  one,  wrongfully  andi  corruptly  to  defraud  the 
United  States.  Its  almoet  necessary  result,  if  carried  out, 
would  be  to  defraud  the  United  States.  The  fraud  might  be 
perpetrated  by  getting  the  contract  at  a  higher  price  than 
otherwise  would  have  been  obtained,  or,  if  already  obtained, 
then  the  United  States  might  be  defrauded  by  the  General 
Superintendent  accepting  improper  satchels,  not  made  of  the 
materials,  or  in  the  manner  specified  m  the  contract,  or  by  his 
requiring  the  delivery  of  more  satchels  than  were  sufficient  for 
the  wants  of  the  department.  It  is  bot :  necessary  in  such  a 
case  as  this  (of  an  alleged  unlawful  and  corrupt  contract)  to 
allege  in  the  indictment  which,  of  the  v^uious  ways  the  Gov- 
ernment might  be  defrauded,  was  in  the  minds  of  the  con- 
spirators, or  that  they  all  were.  Dealy  v.  United  States,  152 
U.  S.  539,  543.  Such  a  corrupt  agreement,  if  carried  out, 
would  naturally,  if  not  necessarily,  result  in  defrauding  the 
United  States  by  causing  it  to  pay  more  for  satchels  than  was 
necessary,  or  for  more  satchels,  or  possibly  inferior  ones,  than 
it  otherwise  would,  but  for  the  comipi  agreement  set  forth. 
The  indictment  was  sufficient.  United  States  v.  Hirsch,  100 
U.  S.  33;  Hyde  v.  Shine,  199  U.  S.  62, 82;  United  States  v.  Keitel, 
211  U.  S.  370. 

Various  questions  arose  upon  the  trial  of  the  case,  to  some 
of  which  we  will  now  refer. 

In  the  course  of  empannelling  the  jury  one  John  C.  Haley 
was  called  as  a  juror  and  sworn  upon  his  voir  dire,  and  testified 
that  he  was  a  druggist;  that  he  did  not  know  the  defendant; 
that  he  had  formed  no  opinion  about  the  case;  that  his  drug 
store  was  a  subpostal  station,  and  that  he  was  the  clerk  in 
charge;  that  he  was  technically  a  clerk  of  the  city  post  office, 
and  that  he  was  paid  an  annual  compensation  of  $300,  which 
included  all  clerk  hire  and  rental  of  the  premises;  that  he  was 
paid  for.  the  entire  service  of  taking  charge  of  the  substation, 
and  whatever  rent  may  be  necessary;  that  it  is  one  of  the 
things  in  connection  with  the  drug  business  that  can  hardly  be 
avoided;  that  a  drug  store,  to  keep  up  its  prestige,  must  sell 


Digitized  by  VjOOQIC 


CRAWFORD  ti.  UNITED  STATES.  193 

212  U.  S.  Opinion  of  the  Court. 

postage  stampB,  and  might  as  well  get  paid  for  it  as  to  do  it  for 
nothing.  The  ctounsel  for  the  defendant  then  challenged  Haley 
for  cause,  the  objection  stat^  being  that  he  was  a  "salaried 
oflBcer  of  the  Government;"  but  the  court  overruled  the  chal- 
lenge, to  which  ruling  the  defendant  duly  excepted.  During 
the  organization  of  the  jury  the  defendant  exhausted  the 
peremptory  challenges  allowed  him  by  law,  and  Haley  sat  as  a 
member  of  the  jury  that  tried  the  case. 

The  question  is,  Was  Haley  disqualified  to  sit  as  a  juror,  and 
did  the  court  err  in  holding  that  he  was  not?  Section  215  of  the 
Code  of  Laws  for  the  District  of  Ciolimibia,  page  49,  provides 
as  follows: 

''Sec.  215.  Qualifications, — ^No  person  shall  be  competent 
to  act  as  a  juror  unless  he  be  a  citizen  of  the  United  States,  a 
resident  of  the  District,  over  twenty-one  and  under  sixty-five 
years  of  age,  able  to  read  and  write  and  to  understand  the 
English  language,  and  a  good  and  lawful  man,  who  has  never 
been  convicted  of  a  felony  or  a  misdemeanor  involving  moral 
turpitude." 

Section  217  provides  that  ''all  executive  and  judicial  officers, 
salaried  officers  of  the  Government  of  the  United  States  and 
of  the  District  of  Ciolumbia  .  .  .  shall  be  exempt  from 
jury  duty,  and  their  names  shall  not  be  placed  on  the  jury  lists." 
Counsel  for  the  Government  contend  that  the  objection  by  de- 
fendant's counsel  to  the  juror  Haley  was  founded,  as  shown  by 
the  record,  on  the  ground  that  the  juror  was  a  "salaried  officer 
^  of  the  Government;"  that  the  juror  was  not  such  an  officer, 
and  that  if  he  were,  that  fact  is  only  ground  for  a  claim  oh  his 
part  for  exemption  (which  he  did  not  make),  and  not  a  ground 
for  disquaUfication.  Even  though  the  juror  was  not  a  salaried 
officer  of  the  Government,  under  United  States  v.  Smith,  124 
U.  S.  525,  which  was  founded  upon  a  statute  concerning  a  very 
different  subject,  and  as  to  which  different  reasons  might  apply, 
and  even  though  such  an  officer  was  only  exempt  under  §  217, 
and  not  disqualified  under  §  215,  yet  we  are  of  opinion  that  the 
objection  actually  made  reaches  beyond  the  mere  question 
VOL.  ccxii— 13 
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whether  technically  the  juror  was  or  was  not  a  salaried  officer 
of  the  Govemmenti  luid  that  it  reaches  the  question  of  the 
qualification  of  a  juror  by  reason  of  his  relations  to  the  Gov- 
ernment as  a  post  office  clerk  or  employ^,  in  a  subpostal  station, 
and  whether  such  relations  did  not  by  law  disqualify  him  from 
acting  as  a  juror  in  an  action  to  which  the  Government  was  a 
party.  The  objection  to  the  juror  was  evidently  by  reason  of 
his  relations  to  the  Government,  however  described. 

In  criminal  cases  courts  are  not  inclined  to  be  as  exacting, 
with  reference  to  the  specific  character  of  the  objection  made, 
as  in  civil  cases.  They  will,  in  the  exercise  of  a  sound  discre- 
tion, sometimes  notice  error  in  the  trial  of  a  criminal  case, 
although  the  question  was  not  properly  raised  at  the  trial  by 
objection  and  exception.  Wibarg  v.  United  States,  163  U.  S. 
632,  659. 

Undei:  this  rule  the  general  character  of  the  objection  to  the 
juror  was  fairly  before  the  court,  and  therefore  we  think  it 
proper  to  notice  the  alleged  error  in  the  reception  of  this 
juror  and 'to  decide  it  with  respect  to  the  general  qualification 
of  the  juioT  under  the  law,  without  being  tied  down  to  the 
question  of  whether  he  was  a  salaried  officer  and  so  exempt, 
but  not,  as  is  contended,  thereby  disqualified  to  serve  as  a 
juror. 

The  question  asix)  the  qualifications  of  a  juror  in  this  Dis- 
trict is  not  in  all  cases  a  mere  local  one.  If  the  objection  is  not 
based  alone'' upon  the  wording  of  the  section  of  the  code  above 
cited,  but  also  upon  the  common  law,  it  becomes  an  important 
question  which  might  arise  anywhere  in  the  whole  country. 
There  may  be  statutes  in  the  different  States  as  to  qualifications 
of  jurors  which  in  their  construction  would  not  prevent  the 
application  of  the  common  law  in  regard  thereto,  and  so  the 
question  of  qualification  bemg  the  same  in  the  Federal  as  in 
the  state  courts  (Rev.  Stat.,  §  800;  1  Comp.  Stat.,  p.  623),  may 
be  a  general  one.  It  is  of  special  importance  in  this  District, 
where  there  are  so  many  thousands  of  clerks  and  employ^ 
of  the  Government,  to  know  whether  they  are  qualified  jurors 
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to  sit  on  the  trial  of  cases  to  which  the  Government  is  a  party. 
If  they  be  so  qualified  it  might  not  be  cause  for  much  astonish- 
ment to  see  in  this  District  a  majority  of  a  jury  composed  of 
such  jurors. 

Taking  the  contention  of  the  Government  to  be  sound,  the 
fact  that  a  proposed  juror  is  a  salaried  ofiicer  of  the  Govern- 
ment can  only  be  ground  for  his  own  claim  of  exemption,  which, 
if  not  made  by  him,  leaves  him  a  competent  juror.  A  jury 
composed  of  Government  employ^  where  the  Government  was 
a  party  to  the  case  on  trial  would  not  in  thie  least  conduce  to 
respect  for,  or  belief  in,  the  fairness  of  the  system^of  trial  by 
jury.  To  maintain  that  system  in  the  respect  and  affection  of 
the  citizens  of  this  country  it  is  requisite  that  the  jurors  chosen 
should  not  only  in  fact  be  fair  and  impartial,  but  that  they 
should  not  occupy  such  relation  to  either  side  as  to  lead  on  that 
account  to  any  doubt  on  that  subject.  We  do  not  think  that 
§  215  of  the  code  of  the'  District  includes  the  whole  subject  of 
the  quahfications  of  jurors  in  that  District.  If  that  sectipn, 
together  with  §  217,  were  alone  to  be  considered,  it  might  be 
that  the  juror  was  qualified.  But,  by  the  common  law,  a  further 
qualification  exists.  If  that  law  remains  in  force  in  this  re- 
gard in  this  District  a  different  decision  is  called  for  from  that 
made  in  this  case.  The  common  law  in  force  in  Maryland,  Feb- 
ruary 27,  1801,  remains  in  force  here,  except  as  the  same  may 
be  inconsistent  with  or  replaced  by  some  provision  of  the  code 
for  the  District.  Ckxie,  §  1,  chap.  1,  p.  5.  It  has  not  been  con- 
tended that  the  common  law  upon  the  subject  of  jurors  was  not 
in  force  in  Maryknd  at  the  above-named  date,  or  that  it  did 
not  remain  in  force  here,  at  least  up  to  the  time  of  the  passage 
of  the  code.  Jurors  must  at  least  have  the  qualifications  men- 
tioned in  §  215,  but  that  section  does  not,  in  our  opinion,  so 
far  alter  the  common  law  upon  the  subject  as  to  exclude  its  rule 
that  one  is  not  a  competent  juror  in  a  case  if  he  is  master,  ser- 
vant, steward,  counsellor  or  attorney  of  either  party.  In  such 
case  a  juror  may  be  challenged  for  principal  cause  as  an  abso- 
lute disqualification  of  the  juror.    3  Blackstone  (Cooley's), 
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4th  ed.,  page  363;  Block  v.  The  State,  100  Indiana,  357,  362. 
In  the  Indiana  case,  Judge  Niblack,  speaking  for  the  Supreme 
Court  of  that  State,  held  in  substance  in  accordance  with  the 
above  rule  of  the  common  law,  and  that  the. Indiana  statute 
upon  the  qualifications  of  jurors  did  not  strike  out  the  rule  of 
the  common  law  on  the  subject,  when  not  inconsistent  with 
the  statute.  This  rule  applies  as  well  to  criminal  as  to  civil 
cases.  Mr.  Chief  Justice  Shepard,  in  his  dissenting  opinion 
in  this  case,  cites  many  cases  to  the  effect  that  a  clerk  or  em- 
ploy^  of  a  private  party  or  of  a  corporation  is  not  qualified  to  sit 
as  a  juror  in  such  a  case,  over  the  objection  of  the  opposite 
side.  Although  the  cases  cited  were  civil  cases  and  rest  mainly 
on  the  common  law,  they  are  not  lessened  in  weight  on  that 
account.  On  the  contrary,  they  apply  with  added  weight  to 
criminal  cases.  Modem  methods  of  doing  business  and  mod- 
em complications  resulting  therefrom  have  not  wrought  any 
change  in  human  nature  itself,  and  therefore  have  not  lessened 
or  altered  the  general  tendency  among  men,  recognized  by  the 
common  law,  to  look  scnnewhat  more  favorably,  though  per- 
haps freciuently  unconsciously,  upon  the  side  of  the  person  or 
corporation  that  employs  them,  rather  than  upon  the  other 
side.  Bias  or  prejudice  is  such  an  elusive  condition  of  the  mind 
that  it  is  most  difficult,  if  not  impossible,  to  always  recognize 
its  existence,'  and  it  might  exist  in  the  mind  of  one  (on  account 
of  his  relations  with  one  of  the  parties)  who  was  quite  positive 
that  he  had  ao  bias,  and  said  that  he  was  perfectly  able  to  de- 
cide the  question  wholly  uninfluenced  by  anything  but  the  evi- 
dence. The  law  therefore  most  wisely  says  that  with  regard  to 
some  of  the  relations  which  may  exist  between  the  juror  and 
one  of  the  parties,  bias  is  implied,  iad  evidence  of  its  actual 
existence  need  not  be  given. 

The  position  of  the  juror  in  this  case  is.  a  good  instance  of  the 
wisdom  of  the  mle.  His  position  was  that  of  an  employ^  who 
received  a  salary  from  the  United  States,  and  his  employment 
was  valuable  to  him,  not  so  much  for  the  salary  as  for  the  pros- 
pect such  employment  held  out  for  an  increase  in  his  business 
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from  the  people  who  might  at  first  c<»Qe  to  his  frtoie  for  the 
purchase  of  stamps,  etc.  It  need  not  be  asBumed  that  any 
cessation  of  that  employment  would  actually  follow  a  verdict 
against  the  Government.  It  is  enough  that  it  might  possibly 
be  the  case,  and  the  juror  ought  not  to  be  permitted  to  occupy 
a  portion  of  that  nature  to  the  posable  injury  of  a  defendant 
on  trial,  even  though  he  should  swear  he  would  not  be  infttteoced 
by  his  relations  to  one  of  the  parties  to  the  suit  in  giving  a  ver- 
dict. It  was  error  to  overrule  the  defendant's  challenge  to  the 
juror. 

Upon  the  trial  of  the  case  the  Government  called  as  a  wit- 
ness John  Aspinwall,  who  was  the  president  of  the  Fdmkoid 
CJompany  of  Newbuig,  New  York,  and  it  i^peared  bom  his 
testimony  that  some  thne  in  19Q2,  and  prior  to  the  maldflg  of 
the  contract  between  the  lock  company  and  the  Post  Office 
Department,  the  defendant  had  some  correspondence  with  the 
Fabrikoid  Ccunpany  with  reference  to  the  availability  aod  the 
cost  of  the  material  manufactured  by  that  c(»npany  for  use  in 
the  manufacture  of  satchels  to  be  used  by  the  Post  Office  De- 
partment for  letter  carriers. 

After  the  finding  of  the  two  indictments  against  the  deieod- 
ant,  and  some  time  in  the  latter  part  of  1903,  the  defendant 
visited  the  place  of  business  m  Newburg,  New  York,  of  the 
Fabrikoid  Company,  and  requested  the  privilege  of  looking 
over  the  correspondence  between  himself  and  that  company. 
For  the  purpose  of  proving  what  the  Government  asserted  was 
a  suppression  or  spoliation  of  evidence,  the  witness  testified 
that  the  defendant  was  permitted  to  look  over  the  files  in  the 
company's  letterbooks  and  examine  his  letters  to  the  company, 
and  copies  of  its  letters  to  him,  the  witness  not  being  piesent 
when  the  defendant  made  such  examination.  Subsequently 
the  witness  discovered  that  a  copy  of  a  letter  that  the  company 
had  written  to  the  defendant  and  dated  April  21,  1902,  had 
been  removed  from  the  copybook,  and  the  index  covering  that 
ktteF-had  been  erased.  The  letterbook  was  then  produced  by 
the  witness  from  which  the  copy  letter  had  been  removed,  and 
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it  was  exhibited  to  the  jury  by  counsel  for  the  Government. 
Counsel  for  the  defendant  thereupon  admitted  that  the  defend- 
ant took  the  copy  letter  from  the  letterbook  and  made  the 
erasure  of  the  reference  to  the  page,  and  the  witness  identified 
the  letter  then  produced  as  the  original  which  had  been  taken 
from  the  letterbook  of  the  witness.  The  witness  also  identified 
a  letter  dated  April.  18,  1902,  as  a  letter  which  he  testified  he 
had  received  from  the  defendant,  and  which  counsel  for  de- 
fendant admitted  defendant  had  taken  at  the  same  time  he 
had  taken  the  copy  letter  from  the  copybook.  Coimsel  for  the 
Government  then  read  in  evidence  to  the  jury  the  letter  from 
defendant  of  April  18,  and  also  the  letter  from  the  witness 
dated  April  21,  replying  thereto,  which  had  been  removed  from 
the  letterbook  of  witness's  company.  The  Court  of  Appeals  has 
held  that  both  letters  were  in  fact  harmless,  and  that  their 
contents  would  tend  to  negative  the  existence  of  any  sinister 
intent  of  defendant  in  taking  them.  But  evidence  as  to  the 
intent  of  defendant  in  taking  them  was  certainly  proper,  as  is 
hereafter  stated. 

The  witness  Aspinwall  further  testified  that  when  he  dis- 
covered the  loss  of -the  letters  he  wrote  to  the  defendant  the 
letter  dated  December  7, 1903.  Counsel  for  the  defendant  then 
admitted  that  he  had  the  original  of  that  letter,  but  stated  that 
the  witness  might  read  it  from  his  copybook.  The  letter  was 
then  read,  in  which  the  witness  charged  the  defendant,  in  sub- 
stance, with  having  surreptitiously  removed  from  the  files  of 
the  company  a  copy  of  the  letter  from  the  company  to  the 
defendant,  and  with  having  erased  the  page  from  the  index. 
The  letter  of  December  7  was  then  offered  in  evidence  without 
objection. 

As  soon  as  the  letter  was  admitted  in  evidence  the  counsel 
for  the  Government  immediately  offered  the  letter  written  by 
counsel  for  defendant  in  answer  to  it,  but  was  stopped  by  the 
court  with  an  inquiry  as  to  its  relevancy,  which  he  answered 
by  stating  that  he  did  not  see  its  relevancy.  The  court  ob- 
served he  would  hear  from  whoever  offered  the  letter  as  to  its 
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relevancy,  when  counsel  for  Government  said  he  did  not  desire 
to  offer  the  letter,  and  that  he  had  only  offered  it  at  the  sug- 
gestion of  counsel  for  defendant,  who  then  moved  to  strike  put 
the  letter  just  received  in  evidence  (that  of  December  7),  on 
the  ground  that  it  was  inadmissible  unless  coupled  with  the 
answer  that  might  have  been  made  to  it.  The  court  held  that 
the  letter  from  defendant's  counsel  could  not  be  considered  by 
the  jury,  but  that  the  letter  written  by  the  witness  Aspinwall 
to  defendant  was  relevant  as  tending  to  prove  that  the  defend- 
ant was  charged  by  that  witness  with  abstracting  the  letter 
from  the  files.  The  motion  to  strike  out  was  denied,  and  the 
counsel  for  the  Government  then  said  that  he  did  not  bffer  the 
answer  to  the  letter,  which  was  accordingly  not  received  in 
evidence.  To  obviate  an  objection  that  the  defendant  had  no 
right  to  offer  evidence  while  the  case  was  with  the  Government, 
the  defendant  subsequently,  when  the  case  was  with  him, 
offered  in  evidence  the  letter  written  by  his  counsel,  which  on 
objection  was  ruled  out. 

It  is  plain  that  the  letter  from  the  witness  Aspinwall  to  the 
defendant,  making  the  chaige  that  defendant  took  the  letters, 
as  above  stated,  was  put  in  evidence  by  the  Government  for 
the  purpose  of  endeavoring  to  show  that  the  defendant  had 
surreptitiously  taken  evidence  which  might  possibly  be  used 
against  him  upon  his  trial.  The  response  of  defendant  to  such 
letter  should  have  been  admitted  as  explanatory,  of  the  letter 
of  accusation.  Without  the  letter  of  explanation  the  other 
letter  should  not  have  been  received.  The  Court  of  Appeals 
held  that  it  was  dif&cult  to  understand  the  theory  upon  which 
the  letter  from  Aspinwall  to  defendant  was  admissible,  but  as 
it  was  admitted,  without  objection,  there  was  no  error,  and  the 
subsequent  motion  to  strike  out  the  letter  was  addressed  to  the 
discretion  of  the  trial  court.  It  seems  clear  from  the  record 
that  the  letter  of  the  witness  to  defendant  was  not  objected  to, 
under  a  belief  by  defendant's  counsel,  formed  possibly  upon 
some  prior  arrangement  or  understanding  between  counsel, 
that  the  answer  to  it  would  also,  at  once,  be  offered  in  evidence. 
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Under  these  circumstances,  and  in  the  absence  of  the  offered 
explanation,  the  letter  of  witness,  making  a  charge  of  abstract- 
ing letters,  should  have  been  struck  out  on  the  motion  made  by 
defendant  immediately  upon  the  withdrawal  of  the  offer  in  evi- 
dence of  the  answer  to  the  letter.  It  was  all  one  transaction, 
and  the  reception  of  the  first  letter  without  objection  was  at 
once  followed  up  by  the  Government's  offer  of  the  answer,  and 
when  the  offer  was  withdrawn  it  is  too  strict  an  enforcement  of 
a  general  rule  to  hold  that  the  motion  to  strike  out  was  ad- 
dressed to  the  discretion  of  the  court.  But  the  motion  was  not 
denied  on  any  such  ground.  The  record  shows  it  was  denied 
because  the  court  held  the  letter  proper  to  be  put  in  evidence. 
The  theory  stated  by  the  court  was  a  mistaken  one.  It  was 
wholly  immaterial  what  charge  was  made  by  witness  in  the 
letter,  separate  from  the  action  of  defendant,  in  r^ard  to  the 
charge.  Defendant  was  not  on  trial  for  abstracting  the  letter, 
and  the  statements  therein  were  alone  no  evidence  against  de- 
fendant; If  the  letter  were  admitted,  then  the  answer  to  it 
should  also  have  been  admitted.  The  court  seemed  to  agree 
that  if  the  answer  had  been  made  by  the  defendant  personally, 
instead  of  by  his  counsel,  it  might  have  been  admissible,  but 
that  as  defendant  did  not  himself  write  the  answer  it  could  not 
be  admitted.  The  court  stated,  when  the  offer  was  first  made 
by  defendant's  counsel  to  put  the  answer  to  the  letter  in  evi- 
dence, that  it  was  not  proper  to  offer  any  of  his  evidence  at 
that  time,  while  the  case  was  with  the  Government,  but  the 
answer  was  subsequently  offered  in  evidence  by  defendant's 
counsel,  when  the  case  was  with  him,  and,  under  objection,  was 
agsdn  rejected.  So  the  defendant  had  the  accusing  lettef  put 
in  evidence  against  him  and  was  not  permitted  to  have  his 
answer,  through  his  counsel,  admitted  in  reply. 

Again,  at  the  close  of  all  the  evidence,  when  counsel  for  the 
defendant  once  more  moved  to  strike  out  the  letter  of  witness 
Aspinwall,  the  court  denied  the  motion  on  the  ground  that  the 
evidence  was  of  a  nature  to  throw  light  on  the  minds  of  the 
jury  upon  the  moral  makeup  of  the  individual,  and  thus  enable 
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the  jury  to  come  to  a  conclusion  as  to  what  his  sworn  word  is 
worth.  This  leason  was  repeated  in  his  charge,  when  the  court 
said  that  while  such  evidence  did  not  tend  to  indicate  that  tiie 
defendant  was  guilty,  it  was  admitted  to  enable  the  jury  to 
take  into  consideration  what  was  the  degree  of  moral'  sense 
that  the  defendant  witness  had. 

When  the  letter  was  first  offered  and  received  in  evidence  on 
the  part  of  the  Government  the  defendant  had  not  been  placed 
on  the  witness  stand  and  after  he  had  been  on  the  stand  this 
evidence  was  retained,  while  the  defendant  was  not  permitted 
to  show  what  his  written  answer  to  the  charge  of  spoliation 
was,  because  the  answer  was  written  by  his  counsel  (although 
by  his  direction  and  under  his  authority)  and  not  by  himself, 
personally.  An  explanation  of  the  reason  for  his  taking  the 
letters  might  be  quite  material  to  enable  the  jury  to  come  to  a 
decision,  as  to  the  moral  makeup  of  defendant,  but  he  was  not 
allowed  to  fully  give  it.  The  Court  of  Appeals  also  held  that 
the  answer  to  that  letter,  conoededly  written  by  defendant's 
counsel,  was  plainly  inadmissible,  but  that  even  if  its  exclusion 
had  been  error,  it  was  cured  by  the  fact  that  the  defendant, 
when  on  the  stand,  testified  to  the  same  explanation  of  his 
action,  i.  6.,  that  he  understood  that  Aspinwall  had  consented 
that  he  take  such  of  the  files  as  he  desired. 

We  do  not  think  that  the  letter  written  by  counsel  for  the 
defendant  was  inadmissible.  The  defendant  had  in  substance 
testified  that  it  was  written  by  his  counsel,  with  ^  his  consent 
and  by  his  direction.  In  other  words,  that  counsel  was  acting 
simply  as  the  agent  and  under  the  direction  of  his  principal, 
the  defendant  in  the  case.  It  was  not  necessary  that  such 
letter  should  be  written  by  the  defendant  personally,  in  his 
own  handwriting.  The  importance  of  the  matter  lies  in  the 
fact  that  defendant,  as  soon  as  the  accusation  was  made,  had, 
through  his  counsel,  acting,  under  his  direction  explained  the 
charge  made  of  secretly  taking  evidence  which  was  in  the 
hands  of  a  third  party,  and  which  he  feared  might  be  used 
against  him.    The  defendant  did  on  the  trial  testify  to  the  same 
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explanation  as  contained  in  the  letter  of  his  counsel,  i.  e.,  that 
Aspinwall  in  substance  consented  to  the  taking  of  the  letters, 
but  it  is  doubtful  if  such  evidence  cured  the  error  of  excluding 
the  letter  writtsen  at  once  after  the  accusation  was  made  and 
long  before  the  trial,  in  which  letter  he  admitted  and  explained 
the  taking,  showing  it  was  from  no  desire  to  suppress  evidence, 
but,  on  the  contrary,  to  preserve  it. 

We  are  of  opinion,  also,  that  the  court  erred  in  its  refusal  to 
allow  defendant  to  testify  in  regard  to  his  intention  in  taking 
the  letters  from  the  files.  His  counsel  asked  him  the  question 
when  he  was  on  the  stand,  after  he  had  admitted  their  taking, 
whether  he  took  them  with  the  intent  to  suppress  or  destroy- 
them,  or  with  intent  that  they  might  be  preserved  and  pre- 
sented to  the  jury  when  his  trial  should  come  on.  Counsel 
offered  to  show  the  fact  by  the  witness  and  let  the  witn^  say 
which  it  was.  This  was  objected  to  by  counsel  for  the  Gov- 
ernment and  the  objection  sustained. 

The  witness  was  further  asked  whether  when  he  took  the 
evidence  he  had  the  intention  to  destroy  it.  This,  upon  ob- 
jection, was  ruled  out,  as  was  the  question.  What  did  you  do 
with  these  letters  after  you  had  taken  them?  Defendant's 
counsel  then  stated:  "We  ofifer  to  prove  that  the  witness  then 
brought  them  to  his  counsel  in  Washington,  Mr.  Worthington." 
The  offer  was,  on  objection,  overruled. 

The  whole  bearing  of  the  evidence  on  the  part  of  the  Gov- 
ernment in  regard  to  the  letters  could  only  have  been  for  the 
purpose  of  contending  that  the  defendant  took  the  letters 
without  leave  and  intended  to  suppress  the  evidence  contained 
in  them.  It  was  proper  to  prove  the  intent  of  the  witness 
when  he  took  these  letters,  whether  he  took  them  with  the 
intent  of  destroying  or  suppressing  them  as  evidence  against 
himself,  or  whether  he  took  them  for  the  purpose  of  preservation 
and  of  delivering  them  to  his  counsel  to  be  used  on  his  trial. 
It  was  error  to  reject  the  evidence,  for  it  was  material  and 
proper  to  go  to  the  jury.  The  Court  of  Appeals  so  held,  and 
said:  ''The  intent  of  the  defendant  in  obtaining  possession  of 
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the  letters  wfts  material,  and  being  material  the  defendant 
should  have  been  pennitted  to  testify  as  to  his  intent  and  mo- 
tive/' The  court,  however,  Mr.  Chief  Justice  Shepard  dissent- 
ing, held  that  the  record  showed  that  this  error,  in  excluding 
material  evidence,  did  not  harm  the  defendant,  and  should, 
therefore,  be  disregarded  by  the  appellate  court. 

There  is  a  presumption  of  harm  arising  from  the  existence 
of  an  error  committed  by  a  trial  court  against  the  party  com- 
plaining, in  excluding  material  evidence  on  a  trial,  especially 
before  a  jury.  It  is  only  in  cases  where  the  absence  of  harm  is 
clearly  shown  from  the  record  that  the  commission  of  such  an 
error  against  a  party  seeking  to  review  it  is  not  cause  for  the 
reversal  of  the  judgment.  Deery  v.  Cray,  5  Wall.  795,  807; 
Smiths  V.  Shoemaker,  17  Wall.  630. 

The  defendant  was  peculiarly  situated  in  this  case,  and  great 
care  was  necessary  to  prevent  injustice  to  him.  The  record 
shows  that  one  of  the  alleged  conspirators,  Machen,  had  just 
prior  to  defendant's  trial  herein  pleaded  guilty  imder  this  same 
indictment  and  had  been  sentenced  to  imprisonment,  to  com- 
mence upon  the  expiration  of  a  term  of  imprisonment  he  was 
then  serving.  He  was  not  called  as  a  witness.  While  this  ac- 
tion of  Machen  was  not  the  slightest  evidence  of  the  guilt  of 
defendant,  and  was  not  matter  to  be  referred  to  or  considered 
by  the  jury,  it  left  defendant  without  the  aid  of  Machen  in  the 
trial  of  the  case.  In  addition  to  that,  Lorenz  was  called  as  a 
witness  for  the  Government  upon. the  trial  of  this  defendant, 
and  testified  that  he  was  a  defendant  in  the  two  conspiracy 
indictments  in  regard  to  which  this  defendant  was  then  on 
trial,  and  that  he  was  then  serving  in  the  MoundsviUe  Pen- 
itentiary a  sentence  from  the  Supreme  Court  of  the  District. 
Both  of  these  men  might  have  been  guilty  of  a  conspiracy  to 
defraud  the  United  States,  and  the  defendant  be  innocent 
thereof.  But  a  felon,  being  also  a  confessed  accomplice,  was 
thus  produced  by  the  Government  as  a  witness  for  the  purpose 
of  proving  its  case  against  defendant,  the  witness  having,  as  it 
would  appear,  in  popular  language,  turned  ''State's  evidence," 
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at  least  so  fer  as  to  incriminate  himself  togetHer  with  defend- 
ant. Without  his  evidence  it  would  have  been  difficult,  if  not 
impossible,  to  convict  the  defendant.  No  reflection  is  intended 
or  intimated  with  regard  to  this  ^ion  on  the  part  of  the 
Government.  It  was  wholly  within  the  discretion  of  its  law 
officers,  and  their  decision  ought  not  to  be  reviewed  by  the 
court.  But  the  evidence  of  a  witness,  situated  as  was  Lorenz, 
is  not  to  be  taken  as  that  of  an  ordinary  witness,  of  good  char- 
acter, in  a  case  whose  testimony  is  generally  and  p:ima  fade 
supposed  to  be  correct.  On  the  contrary,  the  evidence  of  such 
a  witness  ought  to  be  received  with  suspicion,  and  with  the 
very  greatest  care  and  caution,  and  ought  not  to  be  passed 
upon  by  the  jury  under  the  same  rules  governing  other  and  ap- 
parently credible  witnesses.  In  many  jurisdictions  such  a  man 
is  an  incompetent  witness  unless  he  has  been  pardoned.  The 
facts  surrounding  this  case  make  it  particularly  important  that 
the  rule  in  regard  to  material  errors  should  be  most  rigidly  ad- 
hered to.  If  it  be  not  clear  that  no  harm  could  have  resulted 
from  the  commission  of  this  material  error,  the  judgment 
should  be  reversed.  A  careful  perusal  of  the  testimony,  re- 
garded by  the  court  below  as  sufficient  to  show  that  no  harm 
resulted  to  the  defendant  on  account  of  this  error,  has  failed 
to  convince  us  that  such  is  the  fact.  In  the  opinion  of  the 
Court  of  Appeals  it  is  said  there  was  no  testimony  given  as  to 
the  intent  with  which  defendant  took  the  letters.  This  was, 
of  course,  because  such  evidence  was  excluded.  The  letters 
were,  in  fact,  subsequently  produced  by  defendant's  counsel 
in  court.  It  is  further  said,  in  the  opinion,  that  the  defendant 
was  '*  permitted  to  testify  as  to  his  reason  for  erasing  the  index 
number  in  the  letterbook,  and  that  he  did  so  '  with  the  idea  of 
putting  that,'  i.  €.,  the  letter  from  the  company,  *back,  and 
making  the  file  perfect.'  It  is  therefore  clear  that  the  defend- 
ant was  permitted  to  ofiFer  testimony,  fully  meeting  the  Gov- 
ernment's contention  that  he  had  taken  the  letters  without 
the  consent  of  their  custodian ;  further,  that  on  the  subject  of 
his  intent  in  taking  them  he  was  permitted  to  offer  testimony 
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from  which  the  only  poesible  inference  was  that  he  desired 
them  in  order  that  he  might  show  everything  with  reference 
to  his  transactions  with  the  Fabrikoid  Company;  and  that  as 
to  one  letter,  at  least,  he  was  permitted  to  t^^stify  that  he  took 
it  with  the  intention  of  putting  it  back.  To  have  permitted 
him  to  testify,  as  he  offered  in  addition  to  the  foregoing,  that 
he  took  them  with  the  intention  of  showing  them  to  his  counsel, 
would  have  added  little,  if  anything,  to  his  explanation;  in- 
deed, as  abeady  stated,  such  testimony  was  not  directly  re- 
sponsive to  that  offered  by  the  Government,  vis.,  that  he  had 
taken  the  letters  surreptitiously.  This  latter  allegation  he  was 
permitted  to  tiegative  fully  and  explicitly.  It  is  impossible  to 
conclude  that  the  refusal  of  the  learned  trial  justice  to  permit 
him  to  testify  more  fully  as  to  what  he  intended  to  do  with  the 
letters  was  prejudicial  to  his  defense." 

There  may  have  been  testimony  some  time  during  the  trial, 
from  which  inferences  might  possibly  have  been  drawn  as  to 
the  motive  or  intent  with  which  those  letters  were  taken,  but, 
instead  of  testimony  from  which  such  inferences  might  have 
been  drawn,  the  defendant  was  entitled  to  state  directly  on 
oath  to  the  jury  what  that  intention  was,  and  what  were  the 
motives  which  induced  him  to  take  the  letters. 

It  is  hardly  possible  to  imagine  a  case  where  greater  care  was 
necessary  in  regard  to  the  exclusion  of  proper  and  admissible 
evidence  than  in  the  case  before  us.  As  we  have  said,  it  was 
entirely  possible  that  the  jury  might  believe  that  both  Lorenz 
and  Machen  were  guilty,  as  allied,  in  the  indictment  for  con- 
spiracy, and  that  the  defendant  was,  nevertheless,  perfectly 
innocent.  No  material  and  proper  evidence  upon  that  issue 
should  have  been  excluded,  and  the  error  committed  was  not, 
in  our  opinion,  clearly  shown  to  have  been  harmless. 

During  the  trial,  while  the  case  was  With  the  defense,  counsel 
offered  in  evidence  a  certain  book,  which  contained  entries 
relating  to  thef  financial  transactions  between  defendant  and 
Lorenz,  in  connection  with  the  contract,  dated  June  25,  1902, 
between  the  lock  company  and  the  Post  Office  Department. 
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As  part  of  its  case,  the  Government  had  been  pennitted  to  in- 
troduce evidence  tending  to  show  that  Lorenz  had  paid  ta  de- 
fendant some  part  of  the  money  which  Lorenz  had  received 
from  the  lock  company,  and  evidence  was  given  which  the 
Government  claimed  tended  to  show  that  the  .receipt  of  these 
moneys  by  defendant  was  concealed  from  his  company. 

Spencer  Trask  had  been  called  by  the  Government  as  a  wit- 
ness for  the  purpose  of  showing  his  ignorance  of  any  such  pay- 
ments, and  he  was  asked  whether  the  defendant  had  ever  told 
him  that  under  this  contract  with  the  Government  he  was  to 
receive  a  part  of  the  money  back  from  Lorenz,  and  the  witness 
answered,  "Certainly  not;  absolutely  not."  It  appeared  that 
the  witness  Trask  was  a  banker  in  the  city  of  New  York,  and 
that  he  held  a  controlling  interest  in  the  lock  company,  of 
which  Mr.  Chance,  his  private  secretary,  was  president.  He 
also  testified  that  he  did  not  care  to  and  did  not,  as  a  matter 
of  fact,  spend  time  in  the  examination  of  the  details  of  the 
business  of  the  lock  company;  that  he  confided  it  to  Mr.  Chance 
and  the  defendant,  and  that  the  president,  Mr.  Chance,  by  di- 
rection of  witness,  had  the  general  conduct  of  the  company 
under  his  control. 

The  question  whether  the  defendant  had  received  money 
back  from  Lorenz,  of  which  he  gave  no  account  to  and  con- 
cealed from  the  lock  company,  was  strongly  contested  upon 
the  trial,  and  evidence  given  on  the  park  of  the  Government, 
which  it  claimed  tended  to  prove  the  concealment.  The  de- 
fendant, on  the  contrary,  contended  that  these  moneys,  which 
he  did  not  deny  that  he  had  received,  were  paid  to  him  by 
Lorenz  for  services  which  defendant  had  performed  for  him 
and  which  moneys  were  known  by  Mr.  Chance  to  have  been 
paid  and  that  he  had»  as  president  of  the  company,  approved 
of  such  payments.  It  was  further  contended  that  Mr.  Chance 
had  seen  the  book  in  which  the  defendant  had  entered  the  fact 
and  the  dates  of  such  receipts  of  money  from  Lorenz,  and  that 
the  book  had  been  given  to  Mr.  Chance  for  the  purpose  of  ex- 
amination by  him  in  his  capacity  as  president;  that  Mr.  Chance 
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had  taken  the  book  and  had  looked  through  it,  and  checked 
in  lead  pencil  marks,  in  evidence  of  his  approval,  the  various 
items,  among  which  were  the  items  showing  the  receipt  of  the 
moneys  from  Lorenz  by  defendant.  The  witness  testified  that 
such  book,  then  o£fered  in  evidence  by  his  counsel,  was  in  the 
same  condition  when  offered  in  evidence  as  it  was  when  it  was 
received  back  by  him  from  Mr.  Chance  after  his  examination 
and  approval  of  its  entries. 

The  receipt  of  the  book  in  evidence  was  objected  to  by  coun- 
sel for  the  Government,  and  excluded  by  the  court.  "What  is 
there,"  inquired  the  court,  "to  show  that  this  book  has  not 
been  altered  since  he  made  the  entries"  (meaning  the  defend- 
ant)? And  again  the  court  said :  "  I  am  very  seriously  in  doubt 
as  to  whether  you  are  entitled  to  have  the  book  in  evidence  on 
the  ground  claimed  for  it,  that  is,  that  it  was  submitted  to 
Chance;  and  on  account  of  the  condition  of  the  book  I  will 
resolve  that  doubt  against  you."  We  do  not  see  there  was 
anything  in  the  condition  of  the  book  (which  was  produced  on 
the  argument  before  us)  that  would  prevent  its  being  received 
in  evidence. 

We  think  the  court  erred  in  the  exclusion  of  the  book.  It 
was  not  offered  as  an  ordinary  account  book,  showing  accounts 
between  different  parties,  but  it  was  offered  as  a  written  cor- 
roboration of  the  evidence  of  the  defendant  when  he  testified 
that  the  receipt  of  the  moneys  by  him  from  Lorenz  was  known 
by  the  company,  and  was  not  concealed  from  it  by  him,  but, 
on  the  contrary,  was  put  into  a  book  which  the  president  of 
the  company  saw,  and  which  he  checked  as  approved.  It  is 
true  that  the  integrity  of  the  items  in  the  book  depends  upon 
the  evidence  of  the  defendant.  He  might  have  made  all  of 
them  after  this  question  arose.  He  might  have  so  made  the 
entries  as  to  the  receipt  of  the  moneys  from  Lorenz.  He  might 
have  forged  the  check  marks  alleged  to  have  been  made  by 
Mr.  Chance,  but  he  testified  that  such  was  not  the  case;  that 
the  book  was  in  the  condition  it  was  when  he  received  it  from 
Mr.  Chance.   We  think  it  was  competent  to  allow  it  to  be  shown 
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to  the  jury,  and  for  the  jury  to  decide  as  to  its  worth  and  weight. 
The  book  was  a  part  of  the  transaction  testified  to  by  the  de- 
fendant. 

Various  other  questions  were  urged  on  the  ailment  before 
us,  but  as  those  already  discussed  require  a  reversal  of  the 
judgment,  we  do  not  think  it  necessary  to  notice  them. 

The  judgment  is 

Mr.  Justice  Moody  did  not  take  any  part  in  the  decision  of 
this  case. 


.      SPRECKELS  v.  BROWN. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  TERRITORY  OP  HAWAII. 
No.  61.    Submitted  December  11,  1008.— Decided  Februaiy  1,  1900. 

Although  the  Supreme  Court  of  Hawaii  has  not  authority  to  enter  a 
final  judgment  which  is  reviewable  by  this  court  when  the  case  is 
before  it  on  bill  of  exoeptionB  it  may  do  so  when  a  writ  of  error  has 
brought  up  the  judgment.  Cotton  v.  Hawaii,  211  U.  S.  162,  distin- 
guished. 

Tax  returns  are  not  conclusive  as  to  values.  Where  it  sufficiently  ap- 
pears by-  affidavits  in  the  record  and  in  this  court  that  the  value  of 
the  land  involved  exceeds  the  jurisdictional  amount,  the  cusc  will  not 
be  dismissed  on  a  motion  based  on  lower  valuations  in  tax  returns. 

In  Hawaii  a  disseisee  may  convey  to  a  stranger,  and  a  deed  purporting 
to  remise,  release  and  forever  quit  claim  amounts  to  a  conveyance 
of  all  the  grantor's  interest  in  the  property  at  the  time. 

While  the  words  ''sea  beach''  taken  in  a  strict  sense  might  not  include 
a  small  strip  outsadc  of  the  metes  and  bounds  specified  in  an  Hawaiian 
deed,  where  by  natural  interpretation  the  grant  conveyed  all  the  up- 
land to  low  wat«r  mark,  and  with  it  all  accretions,  this  court  will  not 
reverse  a  ruling  of  the  lower  court  to  that  effect. 

In  a  deed  to  property  in  Hawaii  monuments  shown  in  a  diagram  held  to 
prevail,  in  case  of  discrepancy,  over  metes  and  bounds. 

The  party  having  the  burden  of  proof  is  not  entitled  to  a  reversal  be- 
cause the  jury  was  charged  to  find  against  him  unless  satisfied  that 
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he  had  deai^  proved  his  cAse  even  though  the  word  "clearly"  be 
slightly  overemphaaiied.    Ward  v.  Cochran,  150  U.  8.  507. 

Where  articles  indicating  the  judge's  leanings  appear  in  a  newspaper, 
and  one  of  the  parties  informs  the  judge  that  he  need  not  give  any 
instructions  to  the  jury  ab  to  reading  the  paper,  the  verdict  cannot  be 
set  aside  because  similar  articles  subsequently  appeared  in  other 
papers  which  may  have  been  read  by  members  of  the  jury. 

The  admission  of  affidavits  of  jurymen  to  effect  that  they  had  not  been 
influenced  by  newspaper  articles  held  to  be  immaterial,  the  order 
overruling  the  motion  for  new  trial  being  right  on  other  grounds. 

18  Hawaii,  91,  affirmed. 

The  facts  are  stated  in  the  opinion. 

Afr.  Ufasan  F.  Prosper  and  Mr.  Bobbins  B.  Anderson  for 
plaintiflfs  in  error. 

Mr.  Charles  A.  Broum,  defendant  in  error,  pro  se. 

Mr.  JiTsncB  Holmeb  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  brought  by  the  defendant  in 
error,  Brown.  He  had  a  verdict  and  judgment,  subject  to  ex- 
ceptions. These  were  taken  to  the  Supreme  Court  of  Hawaii 
by  writ  of  error,  the  Supreme  Court  overruled  the  exceptions 
and  affirmed  the  judgment  below,  and  the  case  then  was  brought 
to  this  court.  A  motion  to  dismiss  was  made,  on  the  grounds 
that  the  Supreme  Court  had  no  authority  to  enter  final  judg- 
ment, that  it  does  not  appear  that  the  property  in  question  is 
worth  five  thousand  doUi^s,  and  that  the  plainti£fs  in  error  are 
estopped  to  say  that  it  has  that  value  by  their  tax  returns, 
under  oath,  valuing  it  at  a  less  amount.  This  motion  can  be 
disposed  of  in  a  few  words.-  For  the  first  ground,  Mehetda  y. 
Pioneer  Mill  Co.,  17  Hawaii,  91,  is  relied  upon.  See  also 
CoUon  V.  Hawaii,  211  U.  8.  162;  Hytdiins  v.  Bierce,  211  U.  8. 
429.  But  those  cases  deal  with  prpoeedings  upon  a  bill  of  ex- 
ceptions akme.'  H^  there  was>  writ  of  error,  which,  as  the 
Supreme  Court  -of  Hawaii  pointed  out  in  the  decision  cited, 
brings  up  the  judgment.  As  to  the  vahie  of  the  land  in  dispute, 
VOL,  ccxii— 14 
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it  sufficiently  appears  by  affidavits  in  the  record  and  in  this 
court,  in  which  also  there  is  an  attempt  to  explain  the  low 
valuation  in  the  tax  returns.  Red  River  Cattle  Co.  v.  Needham^ 
137  U.  S.  632,  635,  636.  The  tax  returns  m  any  event  are  not 
conclusive.  Wilicoz  v.  Consolidated  Gas  Co.,  ante,  p.  19.  There- 
fore the  motion  to  dismiss  is  overruled. 

The  suit  Is  for  two  parcels  of  land,  mostly  accretions,  on  the 
ocean  side  of  Front  street,  Hilo,  in  Hawaii.  The  plaintiffs  in 
error  are  admitted  to  own  the  upland  on  the  other  side  of  the 
street.  For  the  first  question  raised  upon  the  merits  it  is 
enough  to  say  that,  subject  to  other  questions  to  be  discussed, 
these  parcels  formerly  belonged  to  Benjamin  Pitman,  together 
with  the  upland;  that  after  conveyance  by  him  of  th^  latter, 
they  passed  to  his  wife  by  devise,  and  that  she,  while  disseised, 
executed  a  deed  purporting  to  "remise,  release  and  forever 
quit  claim"  to  the  defendant  in  error,  Brown,  a  stranger,  "all 
(her)  right,  title  and  interest  in  and  to"  the  premises.  The 
plaintiffs  in  error  contend,  and  asked  rulings  to  that  effect, 
that  a  deed  in  that  form  by  a  disseisee  to  a  stranger  is  void. 
We  should  be  very  slow  to  import  into  Hawaii  a  purely  his- 
torical and  uselessly  technical  reminiscence,  when  the  courts  of 
the  Territory  say  that  their  usage  has  neglected  it.  Here  as 
there  the  words  quoted  carry,  even  to  professional  minds,  the 
notion  of  conveyance,  as  fully  as  the  words  give  and  grant. 
They  suggest  a  possible  infirmity  of  title,  or  an  unwillingness 
of  the  grantee  to  take  risks,  but  they  are  not  limited  in  popular 
understanding  to  a  release  to  a  party  already  in.  They  hardly 
ever  suggest  that  idea.  Especially  where  as  here  the  convey- 
ance is  upon  a  substantial  consideration  ($5,000),  it' ought  to 
be  upheld;  as  it  would  be  upheld  iif  a  jurisdiction  which  has 
furnished  its  share  of  precedents  to  Hawaii. 

In  Massachusetts  the  principle  that  a  deed  of  quitclaim  and 
release  is  sufficient  to  pass  all  the  estate  that  the  grantee  could 
convey'by  a  deed  of  bargain  and  sale  early  was  established  by 
judicial  decision.  Pray  v.  Pierce,  7  Massachusetts,  381 ;  Rusedl 
V.  Coffin,  8  Pick.  143^  153;  Freeman  v.  McOaw,  15  Pick.  82, 
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86,  87.  See  MoeOe  v.  Shenoood,  148  U.  8.  21,  28.  And  this 
principle  was  embodied  in  the  finst  revision  of  the  statutes,  the 
section  having  been  inserted  by  the  CommissionerB  ''to  remove 
all  doubts  as  to  a  mode  of  conveyance,  which  long  has  pro- 
vailed  throughout  the  Co^^non wealth;  and  to  which  there  is 
no  objection,  but  what  is  merely  technical  and  formal/'  Rev. 
Stats,  of  Mass.,  1836,  p.  405,  c.  59,  §  5,  and  Commissioners' 
Notes.  Rev.  Laws  of  Mass.,  1902,  p.  1222,  c.  127,  §  2.  (It  ap- 
pears, in  his  handwriting,  that  this*  note  was  written  by  Judge 
Jackson,  who  was  especially  learned  in  real  property  law.) 
The  principle  is  carried  so  far  that  a  release  of  the  grantor's 
right,  title  and  interest  is  held  sufficient  to  bar  an  entail  and 
remainders  expectant  thereon,  AUen  v.  Ashley  School  Fund, 
102  Massachusetts,  262,  265;'  Coombs  v.  Andersony  138  Massa- 
chusetts, 376,  378,  under  a  statute  allowing  it  to  be  done  by  a 
deed  in  common  form,  Gen.  Stat.,  c.  89,  §  4,  Pub.  Stat,  of  1882, 
c.  120,  §  5,  p.  732,  Rev.  Law,  c.  127,  §  24,  although  the  obvious 
and  establidied  construction  of  the  words  ''my  right,  title  and 
interest "  confines  them  to  the  estate  actually  owned  at  the  time. 
Allen  V.  HoUon,  20  Pick.  468.  The  right  of  a  disseisee  to  con- 
vey is  a  different  question  from  the  one  we  have  been  dis- 
cussing, but  that  is  not  disputed,  and  in  Hawaii  seems  to  be 
established  by  law. 

It  will  be  remembered  that  the  land  in  controversy  consists 
of  two  parcels  on  the  ocean  side  of  Front  street.  One,  called 
the  Bates  land,  lies  between  the  lines  of  King  street  and 
Waianuenue  street  extended,  these  streets  being  at  right  angles 
with  Front  street;  and  one  called  the  Kalaeloa  land,  lies  on  the 
further  side  of  King  street.  The  court  instructed  the  jury  that 
the  plaintiff  had  made  out  a  complete  paper  title  to  these  two 
lots.  This  ruling  is  challenged  on  several  grounds.  The  Bates 
land  b  supposed  to  have  come  to  Pitman  through  mesne  con- 
veyances from  a  grant  from  King  Kamehameha  III  to  Eliza-  - 
beth  G.  I.  Bates.  This  conveyed  the  upland  above  Front  street 
down  to  what  then  was  its  upper  side,  "and  also  the  sea  beach 
in  front  of  the  same  down  to  low-water  mark/'    As  the  case 
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comes  to  us  the  facts  appear  but  imperfectly,  but  it  would 
seem  that  if  the  words  "the  sea  beach"  be  taken  in  a  very 
strict  sense,  there  would  have  been  a  strip  not  conveyed,  be- 
tween the  front  lines  of  the  upland  as  described  by  metes  and 
bounds  and  the  beach,  that  is,  high-water  mark;  in  which  case 
the  accretions  now  in  question  would  not  belong  to  the  plain- 
tiff. This  is  the  first  ground  of  challenge.  But  it  would  be 
impossible,  on  this  record,  for  us  to  say  that  the  ruling  was 
wrong,  and  we  see  no  reason  whatever  to  doubt  that  it  was 
right.  The  natural  interpretation  is  that  the  King  conveyed 
the  upland  and  all  in  front  of  it  to  low-water  mark.  The  matter 
was  discussed  very  fully  by  the  Supreme  CJourt.  It  said  that 
the  area  between  the  part  described  and  high-water  mark  was 
not  very  extensive,  was  of  little  value,  and  was  closely  con- 
nected with  the  upper  part  in  use.  We  gather  that  if  the  evi- 
dence were  before  us  we  should  be  confirmed  in  our  opinion 
that  on  this  point  the  ruling  was  right. 

The  other  land  is  claimed  under  a  Land  Commission  award 
'  and  royal  patent  to  Kalaeloa.  The  latter,  as  translated  from 
Hawaiian,  bounded  the  land  "Beginning  at  the  west  comer  of 
this,  adjoining  the  edge  of  the  street  (Eang  street)  along  the 
edge  of  the  sea,"  with  a  description  by  courses  and  distances 
and  area.  There  was  also  a  diagram  enclosing  the  upland  in 
heavy  lines,  and  extending  the  sides  by  dotted  lines  across  a 
space  marked  Beach  to  the  edge  of  the  sea.  It  is  said  that  the 
measurements  go  only  to  the  street,  although  the  defendant 
in  error  affirms  that  the  area  would  include  the  beach.  We  see 
no  reason  why  the  monuments  should  not  prevail,  as  usual, 
if  there  is  a  discrepancy  as  allied. 

Kalaeloa  conveyed  to  Pitman.  The  deed  is  not  in  the  record, 
but  it  was  assigned  as  error  that  the  court  instructed  the  jury 
that  the  words  "with  the  right  of  extension  to  low-water 
mark"  covered  the  lot  in  question.  If  anything  is  open  on 
this  assignment,  we  are  of  opinion  that  the  ruling  was  ri^t. 
We  may  add  at  this  point  that  it  is  not  aigued  here  that  the 
conveyances  by  Pitman  under  which  the  plaintiffs  in  error 
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claim  carried  the  land  on.  the  ocean  side  of  Front  street.  That 
remained  in  Pitman  and  passed  by  his  devise  to  his  wife. 

The  plaintiffs  in  error  contend  that  the  trial  court  erred  in 
its  instructions  to  the  jury  with  regard  to  the  apportionment 
of  accretions.  The  evidence  is  not  before  us,  and  they  rely 
simply  on  a  statement  in  the  opinion  of  the  Supreme  Court. 
As  that  court  said,  they  did  not  claim  the  portion  concerned, 
and  were  trying  to  set  aside  the  verdict  on  the  weakness  of  the 
plaintiff's  title  alone.  The  Supreme  Court  was  of  opinion  that 
the  instructions  were  wrong  but  that,  so  far  as  appeared,  the 
verdict  was  right,  and  declined  to  set  it  aside  or  to  require  a 
remittitur  as  a  condition  of  not  doing  so.  It  does  not  appear 
that  there  was  error  in  this  course. 

The  plaintiffs  in  error  set  up  the  defense  of  adverse,  posses- 
sion. They  admit  that  the  burden  was  upon  them  to  prove  it, 
Jbut  assign  as  error  that  the  jury  was  instructed  to  find  against 
them,  unless  satisfied  by  a  preponderance  of  evidence  that 
they  had  "clearly''  proved  it.  The  slight  over-emphasiii  in  the 
word  "clearly,"  if  it  was  such,  is  not  a  sufficient  ground  for 
disturbing  the  verdict.  See  Ward  v.  Cochran,  150  U.  S.  597, 
606. 

The  final  assignments  of  error  are  for  the  refusal  to  grant  a 
new  trial.  It  seems  that  after  a  long  trial  the  plaintiff  (defend- 
ant in  error)  moved  the  court  to  direct  a  verdict.  In  the  ab- 
sence of  the  jury  the  judge  stated  that  he  was  inclined  in  favor 
of  the  plaintiff,  but  did  not  want  to  grant  the  motion,  as 
there  was  still  some  doubt  in  his  mind.  He  added  that  should 
the  jury  render  a  verdict  for  the  defendant,  and  should  a  mo- 
tion be  made  to  set  it  aside,  he  might  do  so.  He  made  these 
remarks,  supposmg  that  no  reporter  was  present,  but  they 
were' printed  in  the  evening  paper,  with  a  heading  "Favors  the 
Plaintiff."  This  was  called  to  the  attention  of  the  judge,  and 
he  was  proceeding  to  instruct  the  jury  not  to  read  the  papers  of 
that  evening  or  the  ne?*t  morning,  when  the  counsel  for  the 
defendants  said:  "Your  honor,  I  presume,  refers  to  the  article 
in  the  Evening  Bulletin.    We  do  not  ask  for  such  an  order. 
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Let  the  juron  read  the  papers,  we  will  take  our  chances." 
In  the  morning,  in  consequence  of  an  imputation,  there  was 
some  inquiry  into  the  responsibility  for  the  article,  proof  that 
the  plaintiff  had  nothing  to  do  with  it,  and  mutual  apologies. 
The  judge  instructed  the  jury  that  whatever  remarks  were 
made  by  the  court  were  made  without  having  heard  counsel, 
and  were  not  intended  to  influence  the  jury,  and  pointed  out 
that  the  jury  were  the  judges  of  the  facts.  In  short,  every 
effort  was  made  by  all  concerned  to  have  the  jury  disregard 
the  whole  matter.  The  morning  paper,  however,  reprinted  a 
part  of  the  article,  with  a  heading  ''Judge  De  Bolt  leans  to 
plaintiff,''  etc.,  and  stated  that  in  reply  to  the  reporter  the 
judge  said  that  he  did  make  such  an  intimation  of  his  views, 
that  he  did  it  to  save  time  in  arguing  the  motion,  but  was  not 
aware  that  any  member  of  the  press  was  present.  One  ground 
of  the  motion  for  a  new  trial  was  that  these  papers  were  read 
by  several  of  the  jurors  before  the  case  was  submitted  to  them, 
and  afterwards  were  read  aloud  in  the  jury  room. 

It  appears  to  us  that  the  motion  could  not  have  been  granted 
on  the  facts  as  we  have  stated  them,  following  the  statement 
of  the  trial  judge.  In  the  first  place,  the  remarks,  although 
they  indicated  a  present  leaning,  disclosed  a  present  doubt, 
and  by  no  means  promised  that  a  verdict  for  the  defendants 
would  be  set  aside.  They  meant  little  or  nothing  more  than 
that  by  refusing  to  direct  a  verdict  the  judge  did  not  preclude 
another  application  by  the  plaintiff  if  he  should  not  prevaU. 
The  morning  papers  added  nothing  substantial  to  the  article 
of  the  evening  before.  The  evening  article  purported  to  report 
the  words,  the  morning  one  to  give  a  verification  of  their  hav- 
ing been  spoken.  But  there  was  no  reasonable  doubt  of  the 
truth  of  the  first  report,  and  the  truth  was  assumed  in  what 
was  said  to  the  jury  on  the  matter.  The  waiver  by  the  counsel 
of  the  defendants,  although  there  are  some  slight  differences 
in  the  reports  of  it,  was  understood  to  be,  and  is  found  to  have 
been,  in  general  terms,  and  t.o  have  applied  to  any  other  papers 
as  well  as  the  Evening  Bulletin.    It  would  be  most  unjust  to 
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interpret  it  otherwise  now.  The  defendants  said  they  would 
take  their  chances  at  a  time  when  there  were  several  ways  in 
which  the  jury  could  have  been  prevented  from  seeing  the 
papers  or  seeing  them  further.  They  stopped  the  court  from 
even  giving  the  jury  instructions.  It  is  too  late  now  to  com- 
plain. 

It  is  objected  that  the  judge  erred  in  admitting  affidavits  of 
the  jurymen  that  they  were  not  influenced  by  the  reading  of 
the  article.  MaUox  v.  United  Slates,  146  U.  S.  140.  This  error 
is  immaterial,  as  the  order  overruling  the  new  trial  was  right 
on  other  grounds. 

Judgment  affirmed. 


THE  STANDARD  OIL  CX)MPANY  v.  ANDERSON. 

CEBTIORARI  TO  THE  UNITED  STATES  CIRCUrP  COURT  OP  APPEAI8 
FOR  THE  SECOND  CIRCUrT. 

No.  58.    Argued  January  7,  1909.— Decided  February  1,  1909. 

One  in  the  general  service  of  another  may  be  so  transferred  to  the  ser- 
vice of  a  third  person  as  to  become  the  latter's  servant  with  all  the 
legal  consequences  of  the  new  relation ;  but  to  change  the  relation  and 
relieve  the  master  requires  more  than  the  mere  fact  that  the  servant 
is  sent  to  do  work  pointed  out  by  such  third  party  who  has  made  a 
bargain  with  the  master  for  his  services. 

A  winchman  employed  by  the  person  furnishing  the  hoisting  power  to 
a  master  stevedore  for  loading  a  vessel,  held  to  remain  that  person's 
servant  notwithstanding  the  hoisting  signals  were  given  by  the  steve- 
dore's foreman  and  not  to  be  a  fellow  servant  of  an  employ^  of  the 
stevedore  who  was  injured  by  his  negligence. 

152  Fed.  Rep.  166,  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  W.  Ptdler  for  petitioner: 

The  defendant  and  the  negligent  winchman  did  not  sustain  • 
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to  each  other  the  relation  of  master  and  servant  in  such  a  sense 
that  the  defendant  is  liable  for  the  winchman's  negligence 
within  the  doctrine  of  respondeat  superior.  Hereunder,  cases  in 
which  it  is  held  that  where  a  servant  who  is  in  the  general  em- 
ployment of  one  person  enters  the  particular  or  special  employ- 
ment of  another,  he  becomes  the  servant  of  the  special  master, 
with  relation  to  the  particular  service,  and,  therefore,  the  fellow- 
servant  of  the  other  employ^  of  the  special  master,  are  in 
point,  for  the  reason  that  they  show  that  in  such  a  case  a  ser- 
vant who  is  thus  transferred  from  the  general  employment  of 
one  person  to  the  particular  employment  of  another  becomes, 
for  the  time  being,  the  servant  of  the  special  master.  There- 
fore cases  of  this  character  are  cited  along  with  the  cases  which 
involve  only  the  application  of  the  respondeat  superior  doctrine. 
See  The  Harold,  21  Fed.  Rep.  428;  Lonergan  v.  The  Island,  28 
Fed.  Rep.  478;  The  Elton,  142  Fed.  Rep.  367;  Brady  v.  Chicago 
etc.  Ry.  Co,,  114  Fed.  Rep.  100;  Sargent  Co,  v.  Bavblis,  215 
Illinois,  428;  Murray  v.  Currie  (1870),  L.  R.  6  C.  P.  24;  Rourke 
V.  White  Moss  CoUiery  Co.  (1876),  2  C.  P.  Div.  205;  S.  C,  46 
L.  J.  C.  P.  283,  affirming  1  C.  P.  Div.  556;  Jones  v.  ScuUard 
(1898),  2  Q.  B.  565;  Donovan  v.  Laing  &c.  Construction  Syvr 
dicate  (1893),  1  Q.  B.  629. 

In  the  state  courts,  there  are  decisions  to  the  effect  that  the 
power  of  the  special  master  to  direct  and  control  the  servant 
is  regarded  as  the  decisive  factor.  The  rule  applied  in  these 
cases  is  that  when  one  person  lends  or  hires  a  servant  to  an- 
other for  a  particular. employment,  the  servant  for  anything 
done  in  the  particular  employment  must  be  dealt  with  as  the 
servant  of  the  man  to  whom  he  is  lent  or  hired,  although  he 
remains  the  general  servant  of  the  person  who  lent  or  hired 
him.  Parkhurst  v.  Swift,  31  Ind.  App.  521;  Kimball  v.  Cvsh- 
man,  103  Massachusetts,  194;  S:  C,  4  Am.  Rep.  528;  Johnson 
V.  Boston,  118  Massachusetts,  114;  Clapp  v.  Kemp,  122  Massa- 
chusetts, 481;  Ward  v.  New  England  Fibre  Co.,  154  Massachu- 
setts, 419;  Hasty  v.  Sears,  157  Massachusetts,  123;  S.  C,  34 
Am.  St.  Rep.  267;  Morgan  v.  Smith,  159  Massachusetts,  570; 
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Reagan  v.  Casey,  160  Massachusetts,  374;  Geary  v.  Stevenson, 
169  Massachusetts,  23;  Haskell  v.  Boston  Dist,  Messenger  Co,, 
190  Massachusetts,  180;  Evxin  v.  LippincoU,  47  N.  J.  L.  192; 
S.  C,  54  Am.  Rep.  148;  Delaware  &c,  R.  Co.  v.  Hardy,  59  N.  J. 
L.  35;  S.  C,  4  Am.  &  Eng.  R.  Gas.  (N.  S.)  577;  59  N.  J.  L.  562; 
Norman  v.  Middlesex  &c.  Traction  Co.,  68  N.  J.  L.  728;  Grace 
&c,  Co.  V.  Probst,  208  Illinois,  147;  ConsolidaUd  Fireworks  Co. 
V.  KoeU,  190  Illinois,  145;  Coughlan  v.  Cambridge,  166  Massa- 
chusetts, 268;  jSdmneZtan  v.  ilmmcan  7oa2  &c.  Co.,  168  Massa- 
chusetts, 12;  Ddory  v.  BlodgeU,  185  Massachusetts,  126;  iS.  C, 
102  Am.  St.  Rep.  328;  Anderson  v.  Boyer,  156  N.  Y.  93;  Hig- 
gins  y.sWestem  Union  Td.  Co.,  156  N.  Y.  75;  Breslin  v.  Sparks, 
97  N.  Y.  App.  Div.  69;  Baldwin  v.  i46m/iam,  57  N.  Y.  App. 
Div.  67;  affirmed,  without  opinion,  171  N.  Y.  677. 

Mr.  Bertrand  L.  Pettigrew  for  defendant  in  error: 
The  facts  show  that  the  winchman  was  appointed  and  paid 
by  the  defendant;  that  he  was  not  under  the  control  of  the  con- 
tracting stevedore;  that  the  winch  which  he  operated  as  well 
as  the  dock  upon  which  it  was  situated  belonged  to  the  defend- 
ant, and  these  facts  take  the  case  out  of  the  rules  laid  down  in 
the  authorities  cited  by  counsel  for  the  defendant.  On  the 
general  question  see  Laugher  v.  Pointer,  King's  Bench  (1826), 
5  B.  &  C.  547;  Qmrman  v.  BumeU,  6  M.  &  W.  499;  Cameron  v. 
Mystrom  (1893),  A.  C.  308  (Privy  Council);  Union  Steamship 
Co.  V.  Claridge  (1894),  A.  C.  185;  St.  John  Gas  Light  Co.  v. 
Hatfield,  23  Can.  Sup.  Ct.  Rep.  164;  Hastings  v.  LeRoy,  No.  2, 
34  Can.  Sup.  Ct.  Rep.  177. 

Plaintiff  in  error  was  held  liable  for  the  negligence  of  its 
winchman  in  a  rimilar  case.  See  Sanford  v.  Standard  Oil  Co., 
118  N.  Y.  571,  which  was  cited  and  foUowtJ  in  Johnson  v. 
Netherlands  Nav.  Co.,  132  N.  Y.  576;  De  Maio  v.  Standard  Oil 
Co.,  68  App.  Div.  167;  Lauro  v.  Standard  Oil -Co.,  74  App.  Div. 
4.  See  also  The  Lisnacrieve,  87  Fed.  Rep.  570,  and  cases  cited; 
TheSlingsby,  116  Fed.  Rep.  227;  The  Gladesiry,  128  Fed.  Rep. 
591;  Otis  Steel  Co.  v.  Wingle,  152  Fed.  Rep.  914. 
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Mr.  Justice  Moody  delivered  the  opinion  of  the  court. 

The  respondent,  hereafter  called  the  plaintiff,  brought  an 
action  in  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York  to  recover  damages  for  personal  injuries 
alleged  to  have  been  suffered  by  him  through  the  negligence 
of  a  servant  of  the  petitioner,  hereafter  called  the  defendant. 

The  plaintiff  wais  employed  as  a  longshoreman  by  one  Tor- 
rence,  a  master  stevedore,  who,  under  contract  with  the  de- 
fendant, was  engaged  in  loading  the  ship  Susquehanna  with 
oil.  The  plaintiff  was  working  in  the  hold,  where,  without 
fault  on  his  part,  he  was  struck  and  injured  by  a  draft  or  load 
of  cases  containing  oil,  which  was  unexpectedly  lowered.  The 
ship  was  alongside  a  dock  belonging  to  the  defendant,  and  the 
cases  of  oil  were  conveyed  from  the  dock  to  the  hatch  by  hoist- 
ing them  from  the  dock  to  a  point  over  the  hatch,  whence  they 
were  lowered  and  guided  into  the  hold.  The  work  was  done 
with  great  rapidity.  The  motive  power  was  furnished  by  a 
steam  winch  and  drum,  and  the  hoisting  and  lowering  were 
accomplished  by  means  of  a  tackle,  guy  rope  and  hoisting  rope. 
The  tackle  and  ropes  were  furnished  and  rigged  by  the  steve- 
dore, and  the  winch  and  drum  were  owned  by  the  defendant 
and  placed  on  its  dock,  some  fifty  feet  distant  from  the  hatch. 
All  the  work  of  loading  was  done  by  employ^  of  the  stevedore, 
except  the  operation  of  th^  winch,  which  was  done  by  a  winch- 
man  in  the  general  employ  of  the  defendant.  The  case  was 
tried  before  a  jury  and  the  plaintiff  had  a  verdict.  The  ver- 
dict establishes  that  the  plaintiff  was  in  the  use  of  due  care 
and  that  his  injuries  were  suffered  by  reason  of  the  negligence 
of  the  winchman  in  improperly  lowering  the  draft  of  cases  into 
the  hold. 

The  only  question  presented  is,  whether  the  winchman  was, 
at  the  time  the  injuries  were  received,  the  servant  of  the  de- 
fendant or  of  the  stevedore.  If  he  was  the  servant  of  the 
defendant,  as  he  was  found  to  be  by  the  courts  below,  the  de- 
fendant was  resDonsible  for  his  negligence.    If  not,  that  is  the 
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&Mi  of  the  case,  and  it  is  not  necessary  to  inquire  what  would 
be  the  measure  of  liability  of  the  stevedore. 

The  decision  of  this  question  requires  us  to  consider  some 
further  facts  which  were,  not  disputed.  The  winchman  was 
hired  and  paid  by  the  defendant,  who  alone  had  the  right  to 
dischaiige  him.  The  stevedore  agreed  to  pay  the  defendant 
$1.50  a  thousand  for  the  hoisting.  The  stevedore  had  no  con- 
trol over  the  movements  and  conduct  of  the  winchman,  except 
as  follows:  The  hours  of  labor  of.  the  winchman  necessarily 
conformed  to  the  hours  of  labor  of  the  longshoremen.  The 
winch  and  winchmen  were  a^  a  place  where  it  was  impossible 
to  determine  the  proper  time  for  hoisting  and  lowering  the 
draft  of  cases  of  oil,  and  the  winchman  necessarily  depended 
upon  signals  from  others.  These  signals  were  given  by  an  em- 
ploy£  of  the  stevedore,  called  a  gangman,  who  stood  upon  the 
deck  of  the  ship  and  gave  signals  to  hoist  or  lower  by  the  blow- 
ing of  a  whistle  which  could  be  heard  for  a  long  distance.  The 
n^ligence  consisted  in  lowering  a  draft  of  cases  before  receiv- 
ing this  signal. 

This  case  is  here  by  certiorari  from  the  Circuit  Court  of  Ap- 
peals, which  affirmed  the  judgment  of  the  Circuit  Court,  be- 
cause of  the  supposed  conflict  of  decision  in  the  lower  Federal 
courts.  Upon  a  state  of  facts,  much  resembling  each  other, 
it  was  held  by  the  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit, in  The  Slingsby,  120  Fed.  Rep.  748,  that  the  winchman 
was  the  servant  of  him  who  furnished  the  winch  and  power, 
and  in  The  Elton,  142  Fed.  Rep.  367,  the  contrary  conclusion 
was  reached  by  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit.  In  the  latter  case,  it  is  true,  the  judgment  was  rested 
upon  a  question  of  pleading,  and  the  observations  of  the  court 
upon  this  subject  were  unnecessary  to  the  decision.  It  is  by 
no  means  certun  that  both  cases  do  not  differ  materially  from 
the  case  at  bar  as  we  view  it,  and  we  do  not  deem  it  necessary 
to  question  the  conclusions  reached  in  them. 

-We  have  examined  the  authorities  selected  with  discrimina- 
tion, and  pressed  upon  the  attention  of  the  court  in  the  brief. 
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compact  and  otherwise  ezceUent  aigumeDta  of  counsel,  thou^ 
we  do  not  deem  it  necessary  to  refer  to  all  of  them. 

One  who  ^nploys  a  servant  to  do  his  work  is  answerable  to 
strangers  for  tiie  n^ligent  acts  or  omJasianB  of  the  servant 
committed  in  the  course  of  the  service.  The  plaintiff  rests  his 
right  to  recover  upon  this  rule  of  law  which,  though  of  com- 
paratively modem  origin,  has  come  to  be  elementary.  But, 
•  however  clear^the  rule  may  be,  its  application  to  the  infinitely 
varied  affairs  of  life  is  not  isJways  easy,  because  the  facts  which 
place  a  given  case  within  or  without' th^  rule  cannot  always 
be  ascertained  with  precision.  The  servant  himself  is,  of  course, 
liable  for  the  consequences  of  his  own  carelessness.  But  when, 
as  is  so  finequently  the  case,  an  att^npt  is  made  to  impose  upon 
the  master  the  liability  for  those  consequences,  it  sometimes 
becomes  necessary  to  inqiiire  who  was  the  master  at  the  very 
time  of  the  negKgent  act  or  omission.  One  may  be  in  the  gen- 
eral service  of  another,  and,  nevertheless,  with  respect  to  par- 
ticulalr  work,  may  be  transferred,  with  his  own  consent  or  ao^ 
quiescence,  to  the  service  of  a  third  person,  so  that  he  becomes 
the  servant  of  that  person  with  all  the  legiil  consequences  of 
the  new  relation. 

It  is  insisted  by  the  defendant  that  the  winchman,  thou^ 
in  its  general  employ,  had  ceased  to  be  its  servant,  and  had 
become  for  the  time  bang,  with  respect  to  the  work  n^gli- 
gentiy  performed,  the  servant  of  the  master  stevedore.  This 
may  be  trile,  although  the  winchman  was  selected,  employed, 
paid  and  could  be  discharged  by  the  defendant.  If  it  is  true, 
the  defendant  .is  not  liable.  The  case,  therefore,  turns  upon 
the  decision  of  the  question,  Whose  servant  was  liie  winchman 
when  he  was  guilty  of  the  n^ligence  which  caused  the  injury? 

It  will  aid  somewhat  in  the  ascertainment  of  the  true  ^est 
for  determining  this  question  to  consider  the  reason  and  extent 
of  the  rule  of  a  master's  responsibility.  The  reason  for  the 
rule  ia^not  clarified  much  by  the  Latin  phrases  in  whidi  it  is 
sometimes  clothed,  lliey  are  rather  restatements  than  explar 
nations  of  the  rule.    The  accepted  reason  for  it  is  that  given  by 
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Oiief  Justice  Shaw  in  the  case  of  FanetU  v.  Bosicn  A  War- 
eetitr  RaHnad  Ccrpomtian,  4  Metcalf,  49.  In  subetance,  it  is 
that  the  master  is  answerable  for  the  wrongs  of  his  servant, 
not  because  he  has  authorised  th»i  nor  because  the  servant 
m  his  negligent  conduct  rq>ie8ents  the  master,  but  because  he 
is  conducting  the  master's  a£Faii8,  and  the  master  is  bound  to 
see  that  his  a£Fairs  are  so  conducted  that  others  are  not  injured. 
It  is  said  in  that  case  that  this  is  a  "great  principle  of  social 
duty/'  adc^ted  "from  general  considerations  of  policy  and 
security.''  But  whether  the  reasons  of  the  rule  be  grounded 
in  considerations  of  policy  or  rested  upon  historical  tradition, 
there  is  a  dear  limitation  to  its  extent.  Guy  v.  Donald,  203 
17.8.399,406.  The  master's  responsibility  cannot,  be  extended 
beyond  the  limits  of  the  master's  work.  U  the  servant  is  doing 
his  own  work  or  that  of  some  other,  the  master  is  not  answer- 
able for  his  nei^igence  in  the  performance  of  it. 

It  sometimes  happens  that  one  wishes  a  certain  work  to  be 
done  for  his  besiefit  and  neither  has  persons  in  his  employ  who 
.can  do  it  nor  is  willing  to  take  such  persons  into  his  general 
service.  He  may.then  enter  into  an  agreement  with  another. 
If  that  other  fumisbe&  him  with  men  to  do  the  work  and 
places  them  under  his  exclusive  control  in  the  performance  of 
it,  those  men  became  pro  hoc  trice  the  servants  of  him  to  whom 
they  are  furnished.  But,  on  the  other  hand,  one  may  prefer 
to  enter  into  an  agreement  with  another  that  that  other,  for 
a  consideration,  shall  himself  perform  the  work  through  ser- 
vants of  his  own  selecticm,  retaining  the  direction  and  control 
of  them.  In  the  first  case,  he  to  whom  the  workmen  are  fur- 
nish^ is  responsible  for  their  n^^igenoe  in  the  conduct  of  the 
work,  because  the  work  is  his  work  and  they  are  for  the  time 
his  workmen.  In  the  seccmd  case,  he  who  agrees  io  furnish 
the  completed  work  through  servants  over  wh(»n  be  retains 
tontrol  is  responsible  for  thar  negligence  in  the  conduct  of  it, 
because,  thouj^  it  is  done  for  the  ultimate  benefit  of  the  other, 
it  is  still  in  its  doing  his  own  work.  To  determine  whether  a 
given  case  falls  within  the  one  dass  or  the  other  we  must  in- 
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quire  whose  is  the  work  being  performed,  a  question  which  is 
usuaDy  answered  by  ascertaining  who  has  the  power  to  con- 
trol and  direct  the  servants  in  the  performance  of  their  work. 
Here  we  must  carefully  distinguish  between  authoritative  dU 
rection  and  control,  and  mere  suggestion  as  to  details  or  the 
necessary  cooperation,  where  the  work  furnished  is  part  of  a 
larger  undertaking. 

These  principles  are  sustained  by  the  great  weight  of  au- 
thority, to  which  some  reference  will  now  be  made.  The 
simplest  case,  and  that  which  was  earlieat  decided,  was  where 
horses  and  a  driver  were  fumi^ed  by  a  liveryman.  In  such 
cases  the  hirer,  though  he  suggests  the*  course  of  the  journey 
and  in  a  certain  sense  directs  it,  still  does  not  become  the 
master  of  the  driver  and  responsible  for  his  negligence,  unless 
he  specifically  directs  or  brings  about  the  negligent  act.  Qtiar- 
man  v.  Burnett,  6  M.  &  W.  499;  Janes  v.  Mayor  &c.,  14  Q.  B. 
D.  890;  Little  v.  HackeU,  116  U.  S.  366.  Though  even  in  such 
cases,  if  the  exclusive  control  over  the  driver  be  in  the  hirer, 
he  may  b&  responsible  as  master.  Jones  v.  Sctdlard,  2  Q.  B. 
(1898)566. 

In  the  case  of  Murray  v.  Currie,  L.  R.  6  C.  P.  24,  these  facts 
appeared:  The  defendant  was  the  owner  of  a  ship  which  was 
provided  with  a  winch,  worked  by  a  donkey  engine,  which  was 
used  for  loading  and  unloading  the  cargo.  He  engaged  a 
ma^r  stevedore  to  do  the  work  of  unloading  the  vessel,  and 
agreed  to  supply  him  with  the  winch,  the  power  and  such 
sailors  as  the  stevedore  might  need,  deducting  the  amount  of 
their  wages  from  the  agreed  compensation  for  unloading.  The 
stevedore  selected  the  work  for  the  sailors  to  do  and  had 
control  over  it  and  direction  over  the  men.*  One  of  the  sulors 
while  operating  the  winch  conducted  himself  so  negligently 
that  the  plaintiff,  who  was  in  the  employ  of  the  stevedore,  was 
injured,  and  brought  this  action  against  the  defendant  to  re- 
cover damages,  alleging  that  the  winchman  was  ihe  servant 
of  the  defendant.  It  was  held  that  the  winchman  at  the  time 
was  not  the  servant  of  the  defendant  but  of  the  stevedore; 
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Bovill^  C.  J.,  saying:  "The  work  of  unloading  was  done  by 
Kennedy  (the  stevedore)  under  a  special  contract.  He  was 
acting  on  his  own  behalf,  and  did  not  in  any  sense  stand  in  the 
relation  of  servant  to  the  defendant.  He  had  entire  control 
over  the  work,  and  employed  such  persons  as  he  thought 
proper  to  act  under  him.  He  had  the  option  of  usmg  the  ser- 
vices of  the  crew  of  the  ship;  but  he  was  under  no  obligation 
to  do  so.  Whether  he  selected  independent  laborers  or  part  of 
the  crew,  they  were  all  his  servants,  and  their  acts  were  his 
acts,  and  not  the  acts  of  the  owner.  ...  Davis  (the 
winchman)  was  employed  in  this  way  by  the  stevedore,  and 
was  doing  his  work,  and  under  his  control  and  superintend- 
ence." Willes,  J.,  added:  "The  question  here  is,  whether 
DiGkvis,  who  caused  the  accident,  was  employed  at  the  time  in 
doing  Kennedy's  work  or  the  shipowner's.  .  .  .  The  lia- 
bility of  a  master  for  the  acts  of  his  servant  extends  only  to 
such  acts  of  the  servant  as  are  done  by  him  in  the  course  of  the 
master's  service.  The  master  is  not  liable  for  acts  dona  by  the 
servant  out  of  the  scope  of  his  duty,  even  though  the  master 
may  have  entered  into  a  bargain  that  his  servant  should  be 
employed  by  another,  and  is  paid  for  such  service,  as  was  done 
here."  Brett,  J.,  added:  "But  I  apprehend  it  to  be  a  true 
principle  of  law  that,  if  I  lend  my  servant  to  a  contractor, 
who  is  to  have  the  sole  control  and  superintendence  of  the 
work  contracted  for,  the  independent  contractor  is  alone 
liable  for  any  wrongful  act  done  by  the  servant  while  so  em- 
ployed. The  servant  is  doing,  not  my  work,  but  the  work  of 
the  independent  contractor." 

Tlie  case  of  Roiarke  v.  The  White  Moss  Colliery  Co.,  L.  R. 
(1876)  2  C.  P.  D.  205,  frequently  has  been  cited  and  approved 
by  American  courts.  The  defendant  ip  thaf^case  was  the 
owner  of  a  colliery  and  had  employed,  for  an  agreed  price,  a 
contractor  to  sink  a  shaft.  It  was  stipulated  as  part  of  the 
agreement  that  the  defendant  should  provide  the  contractor 
with  power,  ropes  and  an  engineer  to  work  the  engine;  but 
with  the  distinct  understanding  that  the  engineer  and  the  en* 
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gine  should  be  under  the  control  of  the  contractor.  The  engi- 
neer operated  the  engine  so  negligently  that  he  caused  injuries 
to  the  plamtiff,  a  servant  of  the  contractor,  who.  brought  this 
action  against  the  defendant  to  recover  damages  for  his  in- 
juries, alleging  that  the  engineer  was  the  servant  of  the  de- 
fendant. It  was  held  that  the  engineer  was  not  the  servant  of 
the  defendant,  but,  for  the  time  being,  was  the  servant  of  the 
contractor;  Cockburh,  C.  J.,  after  remarking  that  the  engineer, 
through  whose  fault  the  injury  occurred,  was  undoubtedly 
the  general  servant  of  the  defendant,  said:  "But  these  circum- 
stances afford  no  ground,  in  point  of  law,  for  visiting  the  de- 
fendants with  the  result  of  the  man's  negligence,  if  he  was  not, 
in  point  of  fact,  their  servant  at  the  time,  in  the  sense  of  being 
actually  employed  to  do  their  work."  He  then  proceeds  to 
say  that  if  the  defendants  had  undertaken  thus  to  do  the  work 
of  hoisting  by  their  machinery  and  servants,  then  they  would 
have  been  liable,  ''for  in  that  case  Lawrence,  the  engineman, 
would  have  continued  to  be  the  servant  of  the  company,  and 
would  have  been  working  as  then:  servant  at  their  work." 
And  s^  Donovan  v.  Laing,  L.  R.  (1893)  1  Q.  B.  D.  189,  629, 
and  Union  Steamship  Company  v.  Claridge,  Appeal  Cases, 
1894,  p.  186. 

The  two  cases  which  have  just  been  reviewed  are  much  re- 
lied upon  by  the  defendant,  and  for  that  reason  have  been 
fully  stated.  It  should  be  observed  that  in  each  of  them  it 
clearly  appeared  in  point  of  fact  that  the  general  servant  of 
the  respective  defendants  had  ceased  for  the  time  being  to  be 
their  servants,  and  had  passed  under  the  direction  and  control 
of  another  person,  upon  whose  work  they  were  engaged. 

In  the  case  of  Higgins  v.  Western  Union  Telegraph  Co.,  156 
N.  Y.  75,  where  a  similar  question  was  under  consideration, 
O'Brien,  J.,  thus  expressed  the  principle:  ''The  question  is 
whether,  at  the  time  of  the  accident,  he  wa^  engaged  in  doing 
the  defendant's. work  or  the  work  of  the  contractor.  .  .  . 
The  master  is  the  person  in  whose  business  he  is  engaged  at  the 
time,  and  who  has  the  right  to  control  and  direct  his  conduct." 
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In  many  cases  this  test  has  been  followed.  Among  them  are 
Parkhwrsi  v.  Swift,  31  Ind.  App.  521;  Kilray  v.  Canal  Co./l21 
N.  Y.  22;  WyUie  v.  Palmer,  137  N.  Y.  248;  Anderson  v.  Boyer, 
156  N.  Y.  93;  Murray  v.  Dwight,  161  N.  Y.  301;  Delavxire  &c. 
R.  Co.  V.  Hardy,  59  N.  J.  L..35;  ConsoUdaied  Fireworks  Co.  v. 
Koehl,  190  Illinois,  145;  Grace  dtc.  Co.  v.  Probst,  208  Illinois, 
147;  Kimball  v.  Cushman,  103  Massachusetts,  194;  Johrison  v. 
£o8ton,  118  Massachusetts,  114;  DeZory  v.  Blodgett,  185  Massa- 
chusetts, 126;  The  EUon,  supra. 

In  many  of  the  cases  the  power  of  substitution  or  discharge, 
the  payment  of  wages  and  other  circumstances  bearing  upon 
the  relation  are  dwelt  upon.  They,  however,  are  not  the  ulti- 
mate facts,  but  only  those  more  or  less  useful  in  determining 
whose  is  the  work  and  whose  is  the  power  of  control. 

Let  the  facts  in  evidence  now  be  considered  in  the  light  of 
the  foregoing  principles  of  law.  Was  the  winchman  at  the 
time  he  negligently  failed  to  observe  the  signals  engaged  in  the 
work  of  the  master  stevedore,  under  his  rightful  control,  or 
was  he  rather  engaged  in  the  work  of  the  defendant,  under  its 
rightful  control?  We  think  that  the  latter  was  the  true  situa- 
tion. The  winchman  was,  undoubtedly,  in  the  general  employ 
of  the  defendant,  who  selected  him,  paid  his  wages,  and  had 
the  right  to  discharge  him  for  incompetency,  misconduct  or 
.  any  other  reason.  In  order  to  relieve  the  defendant  from  the 
results  of  the  legal  relation  of  master  and  servant  it  must  ap- 
pear that  that  relation,  for  the  time,  had  been  suspended 
and  a  new  like  relation  between  the  winchman  and  the  steve- 
dore had  been  created.  The  evidence  in  this  case  does  not 
warrant  the  conclusion  that  this  changed  relation  had  come 
into  existence.  For  reasons  satisfactory  to  it  the  defendant  pre- 
ferred to  do  the  work  of  hoistmg  itself,  and  received  an  agreed 
compensation  for  it.  The  power,  the  winch,  the  drum  and  the 
winchman  were  its  own.  It  did  not  furnish  them  but  furnished 
the  work  they  did  to  the  stevedore.  That  work  was  done  by 
the  defendant,  for  a  price,  as  its  own  work,  by  and  through 
its  own  instrumentalities  and  servant,  under  its  own  control. 

VOL.  CXJXII— 15 
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Much  stress  is  laid  upon  the  fact  that  the  winchman  obeyed 
the  signals  of  the  gangman;  who  represented  the  master  steve- 
dore, in  timing  the  raising  and  lowering  of  the  cases  of  oil. 
But  when  one  large  general  work  is  undertaken  by  dififerent 
persons,  doing  distinct  parts  of  the  same  undertaking,  there 
must  be  cooperation  and  coordination,  or  there  will  be  chaos. 
The  giving  of  the  signals  under  the  circumstances  of  this  case 
was  not  the  giving  of  orders,  but  of  information,  and  the 
obedience  to  those  signals  showed  cooperation  rather  than  sub- 
ordination, and  is  not  enough  to  show  that  there  has  been  a 
change  of  masters.  The  case  d!  DriscoU  v.  Towle,  181  Massa- 
chusetts, 416,  is  in  point  here,  In  that  case  the  defendant  was 
engaged  in  a  general  teaming  business.  He  furnished  a  horse, 
wagon  and  driver  to  the  Boston  Electric  Light  Company. 
The  driver  reported  to  the  electric  light  company  and  received 
directions  as  to  what  to  do  and  where  to  go  from  an  employ^ 
of  that  company,  but  at  night  returned  the  horse  and  wagon 
to  the  defendant's  stable  and  received  pay  from  the  defendant. 
While  traveling  to  carry  out  an  order  received  from  the  com- 
pany he  negligently  injured  the  plaontiff,  who  brought  an  ac- 
tion to  recover  for  thie  mjuries,  alleging  that  the  driver  was  the 
defendant's  servant.  It  was  held  that  there  was  evidence 
which  would  warrant  the  jury  in  finding  that  the  driver  con- 
tinued to  be  the  defendant's  serviant.  It  was  said  in  the  opin- 
ion of  the  court,  delivered  by  Holmes,  C.  J.  (now  Mr.  Justice 
Holmes): 

"But  the  mere  fact  that  a  servant  is  sent  to  do  work  pointed 
out  to  him  by  a  person  who  has  made  a  bargain  with  his  master 
does  not  make  him  that  person's  servant  more  than  that  is 
necessary  to  take  him  out  of  the  relation  established  by  the 
only  contract  which  he  has  made  and  to  make  him  a  voluntary 
subject  of  a  new  sovereign, — as  the  master  sometimes  was 
called  in  the  old  books. 

•'In  this  case  th6  contract  between  the  defendant  and  the 
electric  light  company  was  not  stated  in  terms,  but  it  fairly 
eould  have  been  found  to  have  been  an  ordinary  contract  by 
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the  defendant  to  do  his  regular  business  by  his  servants  in  the 
common  way.  In  all  probability  it  was  nothing  more.  Of 
course  in  such  cases  the  party  who  emplojrs  the  contractor 
indicates  the  work  to  be  done  and  in  that  sense  controls  the 
servant,  as  he  would  control  the  contractor,  if  he  were  present. 
But  the  person  who  receives  such  orders  is  not  subject  to  the 
general  orders  of  the  party  who  gives  them.  He  does  his  own 
business  in  his  own  way,  and  the  orders  which  he  receives 
simply  point  out  to  him  the  work  which  he  or  his  master  has 
undertaken  to  do.  There  is  not  that  degree  of  intimacy  and 
generality  in  the  subjection  of  one  to  the  other  which  is  nec- 
essary in  order  to  identify  the  two  and  to  make  the  employer 
liable  under  the  fiction  that  the  act  of  the  employed  is  his  act.'' 
We  think  that  the  courts  below  correctly  held  that  the 
winchman  remained  the  servant  of  the  defendant.  Upon  facts 
not  differing  in  principle  from  those  before  us,  the  same  con- 
clusion was  reached  in  Sanford  v.  Standard  Oil  Co,,  118  N.  Y. 
571;  Johns(m  v.  Netherlands  &c.  Co.,  132  N.  Y.  576;  The  Vic- 
toria, 69  Fed.  Rep.  160;  The  Lisnacrieve,  87  Fed.  Rep.  570; 
McGough  v.  Ropner,  87  Fed.  Rep.  534;  The  Gladestry,  128  Fed. 
Rep.  591;  The  City  of  San  Antonio,  143  Fed.  Rep.  955. 

Judgment  affirmed. 


CONTINENTAL    WALL   PAPER   COMPANY   v.    LOUIS 
VOIGHT  AND  SONS  COMPANY. 

CERTIORARI  TO  THE  UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  SIXTH  CIRCUTT. 

No.  15.    Argued  April  24,  27, 1906.— Decided  February  1, 1909. 

Where  a  number  of  manufacturers  situated  in  different  States  engaged 
in  manufacturing  an  article  sold  in  different  States,  organize  a  selling 
company  through  which  their  entire  output  is  sold,  in  accordance  with 
an  agreement  between  themselves,  to  such  persons  only  as  enter  into 
a  purchasing  agreement  by  which  their  sales  arc  restricted,  the  effect 
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is  to  restrain  and  monopolize  interstate  and  foreign  trade  and  oom- 
roeroe  and  is  illegal  under  the  Anti-Trust  Act  of  July  2, 1890,  c.  647, 
26  Stat.  209;  and  so  held  in  regard  to  a  combination  of  wall  paper 
manufacturers. 

While  a  voluntary  purchaser  of  goods  at  stipulated  prices  under  a  col- 
lateral, independent  contract  cannot  avoid  payment  merely  on  the 
ground  that  the  vendor  was  an  illegal  combination,  Cannolly  v.  Union 
Sewer  Pipe  Co-^  184  U.  S.  540,  a  vendee  of  goods  purchased  from  an 
illegal  combination  in  pursuance  of  an  illegal  agreement  can  plead 
such  illegahty  as  a  defense. 

The  court  cannot  lend  its  aid  in  any  way  to  a  party  seeking  to  realize 
the  fruits  of  an  illegal  contract,  and,  while  this  may  at  times  result 
in  relieving  a  purchaser  from  paying  for  what  he  has  had,  public 
policy  demands  that  the  court  deny  its  aid  to  curry  out  illegal  con- 
tracts without  regard  to  individual  interests,  or  knowledge  of  the 
parties. 

The  refusal  of  judicial  aid  to  enforce  illegal  contracts  tends  to  reduce 
such  transactions. 

In  determining  whether  a  contract  amounts  to  a  combination  in  re- 
straint of  interstate  trade  in  violation  of  the  act  of  July  2,  1890,  all 
the  facts  and  circumstances  will  be  considered.  AddysUm  Pipe  Co. 
V.  United  States,  175  U.  S.  211, 247. 

148  Fed.  Rep.  939,  affirmed. ' 

The  facts  appear  in  the  statement  of  Mr.  Justice  Harlan. 

Mr.  Louie  Marehall,  with  whom  Mr.Joae^  Wilby  was  on 
the  brief,  for  petitioner: 

Assuming,  but  not  conceding,  that  the  oi^ganization  of  the 
plaintiff  was  for  the  purpose  of  restraining  competition,  and  en- 
hancing prices,  the  defendants  have  no  defense,  under  common- 
law  considerations,  to  the  action  brought  against  them  to  re- 
cover for  goods  sold  and  delivered. 

The  ill^ality  of  the  acts  of  plaintiff,  even  if  proved,  do  not 
absolve  the  defendants  from  the  le^  obligation  to  pay  for 
goods  admittedly  bought  by  them.  "A  person  does  not  be- 
come an  outlaw  and  lose  all  rights  by  doing  an  illegal  act." 
NaHanal  Bank  &  Loan  Co.  v.  Petrie,  189  U.  S.  425. 

This  case  is  governed  by  the  decision  of  this  court  in  the 
caae  of  Connotty  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  and 
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cases  there  cited.  See  also,  to  the  same  effect,  the  following: 
Edisan  Eledric  Light  Co.  v.  Sawyer-Man  Electric  Co.,  53  Fed. 
Rep.  598;  American  Soda  Fountain  Co.  v.  Green,  60  Fed.  Rep. 
333;  Brawn  Saddle  Co.  v.  Troxd,  98  Fed.  Rep.  620;  National 
Folding  Box  and  Paper  Co.  v.  Robertson,  99  Fed.  Rep.  985; 
Otis  Elenatar  Co.  v.  Geiger,  107  Fed.  Rep.  131;  Ocean  Ins.  Co. 
V.  PoUeys,  13  Peters,  164;  Armstrong  v.  American  Exchange 
Bank,  133  U.  S.  467;  Buchanan  v.  Drovers'  National  Bank,  55 
Fed.  ?^p,  226;  Morris  v.  NarUm,  75  Fed.  Rep.  926;  PAofen  v. 
Clark,  19  Connecticut,  432;  The  Charles  E.  WisewdU,  86  Fed. 
Rep.  674;  Phenix  Ins.  Co.  v.  Clay,  101  Georgia,  332;  £r&  v. 
Insurance  Co.,  98  Iowa,  611;  Niagara  Ins.  Co.  v.  De  Graff,  12 
Michigan,  136;  Tracy  v.  Talmage,  14  N.  Y.  175;  Curtis  v. 
Leavitt,  15  N.  Y.  245;  MandeHbaum  v.  Greyovich,  17  Nevada, 
95;  Planters'  Bank  v.  tinian  Bank,  16  Wall.  500;  YarborougKs 
Admr.  v.  Avant,  66  Alabama,  526;  Ware  v.  Curry,  67  Alabama, 
274;  Martin  v.  Hodge,  47  Arkansas,  378;  National  Distilling 
Co.  V.  Cream  C%  Importing  Co.,  86  Wisconsin,  352;  Minnesota 
Lumber  Co.  v.  Whitebreast  Coal  Co.,  56  lU.  App.  248;  Congress 
Co.  V.  Knowlton,  103  U.  S.  49;  IFefcA  v.  TTcwson,  6  Gray,  506; 
Lmn  y.  Chicago  Gas  Light  &  Coke  Co.,  64  111,  App.  393;  In- 
graham  V.  National  Salt  Co.,  130  Fed.  Rep.  676. 

Again,  assuming  that  the  plaintiff  was  a  trust,  and  that.it 
could  have  been  lawfully  proceeded  against,  under  the  act  of 
Congress  of  July  2,  1900,  yet  that  fact  does  not  prevent  the 
plaintiff  from  ^recovering  for  the  goods  which  it  sold  and  de- 
livered to  the  defendants. 

While  the  statute  declares  a  trubt,  or  combination,  such  as 
the  plaintiff  is  claimed  to  be,  ilfegal,  and  subjects  eyery  person 
entering  into  the  combination  to  fine  and  imprisonment,  and 
makes  adequate  provision  for  its  annuhnent,  yet  there  is 
nothing  in  the  act,  which  permits  one  who  purchases  goods 
from  such  a  trust,  to  despoil  it  of  its  property.  The  Govern- 
ment of  the  United  States  is  sufficiently  powerful  to  cope  with 
an  unlawful  monopoly,  without  legaliging  robbery  of  the  char- 
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acter  which  the  defendants  are  seeking  to  perpetrate,  through 
the  aid  of  the  courts.  Connolly  v.  Union  Setver  Pipe  Co.,  184 
U.  S.  540;  The  Charles  E.  WimvaU,  74  Fed.  Rep.  802;  affirmed, 
86  Fed.  Rep.  671;  Dickerman  v.  Northern  Trust  Co,,  17tf  U.  S. 
195;  Lafayette  Bridge  Co.  v.  City  of  Streaior,  105  Fed.  Rep.  229; 
CincinnaH  Packet  Co.  v.  Bay,  200  U.  S.  179, 185. 

Even  assuming,  that  the  clause  contwied  in  the  contract 
between  the  plaintiff  and  the  defendants,  which  prohibited  the 
latter  from  selling  any  of  the  merchandise,  purchased  from  the 
former,  at  lower  prices  than  those  specified  in  the  schedule 
annexed,  was  illegal,  the  only  effect  of  such  illegality  would  be, 
to  nullify  that  provision,  and  not  to  prevent  the  plaintiff  from 
recovering  for  merchandise  actuaUy  received  and  kept  by  the 
defendants.  Pigofs  Case,  11  Coke  Rep.  276  (1615),  holding 
that  if  some  conditions  indorsed  upon  a  bond,  are  against  law, 
and  some  are  good  and  la\i^ul,  the  covenants  or  conditions 
which  are  against  law,  are  void  ab  initio,  and  the  others  stand 
good.  And  see  Hammon  on  Contracts,  §§  251  et  seq.;  Anson  on 
Contracts  (8th  ed.),  206;  Pickering  v.  Ilfracmtbe  Ry.  Co.,  L.  R. 
3  C.  P.  235,  250;  United  States  v.  Bradley,  10  Pet.  343;  Hynds  v. 
Hays,  25  Indiana,  31 ;  Kerrison  v.  Cole,  8  East,  231 ;  Gelpcke  v. 
City  of  Dubuque,  1  Wall.  221;  Gaskell  v.  King,  11'  East,  165; 
Erie  Ry.  Co.  v.  Union  Locomotive  &  Exp.  Co.,  35  N.  J.  L.  240; 
Baines  v.  Gearey,  35  Ch.  Diy.  154;  Wcillis  v.  Day,  2  Mees.  &  W. 
273;  Haynes  v.  Doman,  L.  R.  (1899)  2  Ch.  13;  Oregon  Navi- 
gation Co.  V.  Winsor,  20  Wall.  Q4;  Western  U.  T.  Co.  v.  Bur- 
lington <fe  S.  W.  Ry.  Co.,  11  Fed.  Rep.  1;  Presbury  v.  Fisher, 
18  Missouri,  50;  Moore  v.  Bonnet,  40  California,  251;  Hanauer 
v.  Gray,  25  Arkansas,  350;  Price  v.  Green,  16  Mees.  &  W.  346; 
Wiley  V.  Baumgardner,  97  Indiana,  66;  Dean  v.  Emerson,  102 
Massachusetts,  480;  Pdtz  v.  Eichek,  62  Missouri,  171;  Uni- 
ted States  y.  Bradley,  10  Pet.  343,  360,  364;  Trenton  Potteries 
Co.  V.  Oliphant,  58  N.  J.  Eq.  507;  S.  C,  46  L.  R.  A.  255;  ThamoA 
V.  MUes,  3  Ohio  St.  274;  Sfniih's  Appeal,  113  Pa.  St.  579. 

The  principle  of  these  cases  is  directly  in  pomt  here.  The 
plaintiff  agreed  to  sell  to  the  defendants  certain  merchandise 
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at  an  agreed  price.  The  latter  agreed  to  pay  for  the  merchan- 
dise received  the  stipulated  price,  and  also  agreed  that  they 
.would  not  sell  such  merchandise  at  a  lesser  price  than  that 
specified  in  the  contract. 

Assuming  that  the  latter  condition  is  void^  in  that  event  it 
was  not  binding  upon  the  defendants;  but,  as  has  been  seen, 
such  invaUdity  would  not  absolve  the  defendants  from  liar 
bility  on  their  covenant  to  pay  for  the  merchandise  delivered. 

Mr.  Orris  P.  Cobb  and  Mr,  Morrison  R.  Waite  for  respondent: 

Treating  the  matter,  as  it  must  be  treated,  as  one  general 
scheme,  all  one  agreement,  it  plainly  comes  within  the  common- 
law  inhibition  against  contracts  in  restraint  of  trade,  as  well 
as  the  statutes.  Addyfiton  Pipe  d:  Sted  Co.  v.  United  States, 
176  U.  S.  211;  Sinft  &  Co.  v.  United  States,  196  U.  S.  375,  396; 
Montague  v.  Lowry,  193  U.  S.  38,  45;  Loewe  v.  Laidor,  208 
U.  S.  274. 

The  combmation  was  an  illegal  trust,  and  an  unlawful  com- 
bination within  the  n^eaning  of  the  statutes.  United  States  v. 
Trans-Missouri  Assn.,  1G6  U.  S.  290;  United  States  v.  Joint 
Traffic  Assn.,  171  U.  S.  505;  Montague  v.  Lowry,  193  U.  S.  38; 
Nortliem  Securities  Co.  v.  United  States,  193  U.  S.  197;  Sunft 
&  Co.  V.  United  States,  196  U.  S.  375;  Notional  Cotton  OU  Co. 
V.  Texas,  197  U.  S.  115,  129;  United  States  v.  JeUico  C.  &  C. 
Co.,  46  Fed.  Rep.  432;  American  Biscuit  Co.  v.  Klotz,  44  Fed. 
Rep.  721;  Oliver  v.  GUmore,  52  Fed.  Rep.  562;  C,  M.  &  St. 
P.  R.  Co.  V.  Wabash  &c.  R.  R.  Co.,  61  Fed.  Rep.  993,  997; 
National  Harrow  Co.  v.  Hench,  83  Fed.  Rep.  36,  38;  S.  C,  84 
Fed.  Rep.  226;  United  States  v.  Coal  Dealers'  Assri.,  85  Fed. 
Rep.  252;  Cravens  v.  Carter-Crume  Co.,  92  Fed.  Rep.  479,  485; 
Lowry  v.  Tile  &  G.  Assn.,  98  Fed.  Rep.  817,  826;  S.  C,  106  Fed. 
Rep.  38;  Mo,itague  v,  Lowry,  115  Fed.  Rep.  27;  UniUd  States 
V.  C.  &  0.  Fuel  Co.,  105  Fed.  Rep.  93;  C.  &  0.  Fuel  Co.  v. 
United  States,  115  Fed.  Rep.  610;  City  of  Atlanta  w.jChattanooga, 
F.  &  P.  Co.,  101  Fed.  Rep.  900. 

The  contract  between  plaintiff  and  defendant,  under  which 
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arises  the  account  sued  on,  is  a  part  of  and  directly  connected 
with  the  iU^al  combination,  and  hence,  unenforceable,  and 
not  merely  a  collateral  or  independent  contract. 

It  is  clear  that  this  is  not  a  mere  case  of  a  sale  by  a  monopoly 
or  a  trust  to  a  third  person^  and  that  the  objection  raised'  by 
the  defendant  is  not  the  same  as  that  which  would  be  raised 
by  an  outsider  purchasing  from  a  trust.  CcnnMy  v.  Umon 
Sewer  Pipe  Company,  184  U.  S.  540,  distinguished. 

The  fact  that  the  consideration  has  all  been  executed  on  one 
side  cannot  alter  the  matter.  There  can  be  no  recovery  for 
goods  sold  and  delivered  under  trust  contracts,  or  any  other 
contract  creating  an  ill^al  monopoly  in  restraint  of  trade.  See 
DeiraU  Salt  Co.  v.  National  Salt  Co.,  134  Michigan,  103;  Amot 
V.  FiOsUm  A  Elmira  Coal  Co.,  68  N.  Y.  558;  Unckles  v.  Colgate, 
148  N.  Y.  529,  538;  Clancy  v.  Onondaga  Fine  SaU  Mfg.  Co.,  62 
Barb.  395,  405-407;  Houck  v.  Brew.  Asm.,  88  Texas,  184; 
Fvqua  v.  Pabst  Brew.  Co.,  90  Texas,  298;  Texas  Brew.  Co.  v. 
Templeman,'90  Texas,  277;  Carriage  Co.  v.  Hatch,  19  Tex.  Civ. 
App.  120. 

All  the  statutes  relied  on  in  this  case  expressly  forbid  the 
making  of  the  contracts  of  which  the  one  between  the  plaintiff 
and  defendant,  set  out  in  the  third  defense,  was  a  material 
step;  expressly  declare  the  contracts  void;  and  expressly  im- 
pose a  penalty  upon  the  making  of  them  and  expressly  make 
them  criminal. 

Under  these  statutes  such  transactions  and  such  contracts 
are  just  as  ill^al  as  gambling;  as  contracts  to  asnst  in  the 
smuggling  of  goods;  as  contracts  to  deal  in  futures;  as  contracts 
to  make  and  circulate  counterfeit  money;  as  the  sale  of  liquor 
in  violation  of  law;  as  contracts  to  assist  in  prostitution;  or  in 
any  other  way  to  violate  criminal  statutes,  or  in  furtherance 
of  such  objects. 

Hie  cases  in  which  recovery  has  been  denied  either  of  the 
contract  price  when  suing  on  the  contract  or  on  the  common 
counts  ignoring  the  contract,  are  numerous.  Ribbans  v. 
Crieheti,  1  B.  ft  P.  264,  266;  Bendey  v.  Bignold,  5  B.  ft  Aid 


Digitized  by 


Google 


CONT'L  WALL  PAPER  00.  v.  VOIGHT  ft  SONS  GO.  233 
212  n.&  StalanMBt  of  tlM  I 


335;  Manhant  v.  Bvans,  2  J.  B.  Uoaie,  14;  OObs  v.  G^  Co., 
130  U.  S.  396,  412;  Irmn  v.  WHtiar,  110  U.  S.  499;  McMuOm 
V.  Hegman,  174  U.  S.  639;  JBinbry  v.  Jemuon,  131  U.  S.  336, 
348;  MiOtr  v.  ilmmon,  145  U.  S.  421,  427;  Hanaver  V.  Doona, 
12  Wall.  342;  SproU  ▼.  l/mlsd  iStotes,  20  Wall.  450;  Kohn  y. 
Mdeher,  43  Fed.  Rep.  641;  Peck  v.  Burr,  10  N.  Y.  294,  297; 
JokMUm  V.  DaUgren,  166  N.  Y.  355,  358;  Brinkman  v.  fitfer, 
40  N.Y.St.  865,  866. 

These  caaee  show  that  wherever  and  in  whatever  form  the 
questicm  has  arism,  whether  for  goods  sold  and  delivered,  for 
nx»iey  loaned,  services  rendered,  there  can  be  no  recovery  on 
an  implied  contract  where  the  express  contract  is  ill^al  and 
the  goods  sold,  the  money  loaned,  or  the  services  performed 
undeor  and  in  pursuance  of  and  in  furtherance  of  an  ill^al 
contiBct. 

Mr.  Jo^ncB  Hablan  made  the  following  statement  of  facts. 

Hie  Continental  Wall  Paper  Company,  a  corporation  of 
New  York  brought  this  action  against  The  Lewis  Voight  A 
Sons  Company,  a  corporation  of  Ohio,  to  recover  the  sum  of 
$56,762.10,  as  the  allc^ged  balance  on  an  account  for  merchan- 
dise sold  and  delivered  to  the  defendant. 

The  petition  and  answer  were  both  amended*  The  amended 
answer  contained  six  separate  defenses,  the  last  three  of  which 
were  made  counterclaims  and  crosehpetitions.  The  plaintiff 
demurred  to  the  sec<md,  third,  fourth  and  fifth  defenses  upon 
the  ground  that  neither  of  them  stated  facts  sufficient  to  con- 
stitute a  defense;  and  it  demurred  to  the  first  and  second  coun- 
terclaims and  cross-petitions  jxpaa  the  ground  that  they  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  plaintiff.  It  also  replied  to  the  sixth  defense  and  to  the 
third  ooimterclaim. 

The  cause  was  submitted  in  the  Circuit  Court  on  the  de- 
murrers, and  the  court  sustained  the  demurrer  to  the  second, 
fourth  and  fifth  defenses  and  to  the  first  and  second  oounter- 
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claims  and  cross-petitions,  but  overruled  the  demurrer  to  the 
third  defense.  The  parties  not  desiring  to  plead  further,  it  was 
adjudged  that  upon  the  allegations  of  the  third  defense  the 
defendant  was  entitled  to  judgment  (and  judgment  was  en* 
tered)  dismissing  the  petition  and  amended  petition;  and  was 
likewise  entitled  to  judgment  (and  judgment  was  entered)  dis- 
missing the  first  and  second  counterclaiins  and  cross-petitions. 
The  case  was  carried  by  the  Continental  Wall  Paper  Company 
to  the  Circuit  Court  of  Appeals,  where  it  was  assigned  for  error 
that  the  Circuit  Court  erred  in  overruling  the  demurrer  to  the 
third  defense,  and  in  dismissing  the  suit.  The  Circuit  Court 
of  Appeals  affirmed  the  judgment,  thereby  sustaining  the 
sufficiency  of  that  defense.  The  case  is  fully  reported  in  148 
Fed.  Rep.  939. 

If  the  facts  stated  in  the  third  defense — ^taking  them  to  be 
true,  as  upon  deftiurrer  we  must  do — are  sufficient  to  prevent 
any  recovery  whatever,  by  the  plaintiff,  it  is  not  necessary  to 
go  further  and  consider  any  other  questions.  In  view  of  the 
peculiar  character  of  the  case  it  is  deemed  just  to  the  parties, 
however  much  it  may  lengthen  or  burden  this  opinion  to  do 
so,  to  set  out  that  defense  fully  and  in  the  words  of  the  answer. 

The  third  defense — the  facts  stated  therein  being  admitted 
by  the  demurrer — gives  the  names  of  numerous  companies  and 
firms  (more  than  thirty  in  number)  which  formed  a  combinar 
tion  by  the  name  of  the  Continental  Wall  Paper  Company,  and 
also  sets  out  the  various  agreements  under  which,  it  waa  al- 
leged, the  combination  was  organized  to  restrain  and  mo- 
nopolize interstate  commerce.  The  defendant  corporation  al- 
leged that  on  the  first  day  of  July,  1898,  the  National  Wall 
Paper  Company  was  the  owner  of  factories  f pr  the  manufacture 
of  wall  paper*  in  certain  cities  in  New  York,  Pennsylvania, 
New  Jersey  and  Massachusetts,  and  that  there  were  like  fac- 
tories owned  by  persons  and  corporations  in  other  States;  that 
''all  of  said  companies  and  firms  were  engaged  in  the  manufac- 
ture of  wall  paper  and  in  selling  their  product  in  the  States 
where  their  said  manufactories  were  situated,  and  in  all  the 
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Other  States  and  Territories  of  the  United  States  and  in  foreign 
countries,  and  were  each  and  all  engaged  in  commerce  between 
the  States  and  Territories  and  with  foreign  nations,  and  they 
produced  and  sold  upwards  of  ninety-eight  (98)  per  cent  of  all 
the  wall  paper  manufacti^red  and  sold  in  the  several  States  and 
Territories  of  the  United  States.  Contriving  and  intending  and 
conspiring  with  each  other  to  form  a  combination  and  trust  by 
which  to  limit  the  production  of  wall  paper  in  the  United  States 
and  also  to  enhance  the  price  thereof  to  the  jobbers,  the  whole- 
salers, the  retailers  and  the  consumers  of  wall  paper,  whicli  is 
an  article  of  commodity  of  general  necessity  and  use  among 
the  United  States  and  foreign  countries,  and,  as  such,  was  and 
is  used  and  sold  ever3rwhere  for  the  preservation,  protection 
and  decoration  of  buildings  and  dwelling  houses;  and,  contriv- 
ing and  intending  and  conspiring  with  each  other  to  unlaw- 
fully control  and  restrain  trade  and  commerce  between  the 
several  States  and  Territories  of  the  United  States,  and  with 
foreign  countries,  the  firms  and  corporations  hereinbefore  men- 
tioned, agreed  with  each  other  that  while  said  corporations  and 
persons  retain  the  ownership  of  their  several  plants  and  busi- 
ness, and  preserve  and  continue  their  separate  identities  and 
operate  said  several  manufactories  and  business  as  before,  the 
control  of  said  several  businesses,  and  all  qiatters  relating  to 
and  affecting  the  production  of  said  establishments  and  the 
prices  and  sale  of  wall  paper  manufactured  thereby,  should  be 
placed  under  the  control  of  a  committee  to  be  appointed  by 
said  several  corporations  and  firms,  each  to  have  a  voice  in  such 
appointment,  in  proportion  to  the  capacity  of  the  several 
factories  owned  by  them  respectively;  that  said  committee 
should  adopt  rules  and  regulations  governing  the  manner  of 
conducting  the  business  of  all  said  persons,  firms  and  corpora- 
tions, the  hours  said  factories,  owned  by  them,  should  be 
operated,  the  patterns  of  wall  paper  to  be  manufactured  by 
them,  the  times  when  samples  of  the  goods  to  be  manufactured  ' 
for  the  ensuing -season  should  be  submitted  to  a  pricing  com- 
mittee, appointed  by  said  committee,  to  enable  it  to  classify  and 
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fix  the  list  prices  thereof;  to  fix  and  determine  list  prices,  dis- 
counts, terms  of  sale,  equalization  of  freight  rates  and  all  atiiesr 
matters  affecting  the  production  and  regulation  of  prices,  and 
the  classification  of  the  dealers  in  wall  paper  in  the  United 
States;  and  the  prices  at  which  wall  paper  should  be  sold  to, 
and  by  such  several  classes;  and  the  division  of  the  profits, 
thence  arising  among  said  corporations  and  firms,  not  in  pro- 
portion to  their  production  and  sales,  but  in  proportion  to  their 
capacity;  and,  further,  that,  to  secure  the  faithful  performance 
by  each  of  said  persons  and  corporations  of  the  provisions  ci 
said  trust  agreement,  they  should  each  pay  a  sum  into  a  com- 
mon pool,  in  proportion  to  the  capacity  of  their  respective  manu- 
factories, which  said  sum  should  be  forfeited  by  any  of  said 
manufacturers  who  should  break  said  agreement,  compete  with 
the  other  parties  to  said  agreement,  or  sell  at  other  or  different 
prices  than  those  to  be  fixed  by  said  committee.    .    .    J' 

"The  National  Wall  Paper  Company,  for  itself  and  the  mem- 
bers of  said  combination,  hereinbefore  alleged  to  be  repre- 
sented by  it,  should  select  three  (3)  so-called  directors  of  said 
The  Continental  WsA  Paper  Company,  and  said  other  firms 
and  corporations  should  select  three  (3)  other  so-called  direct- 
ors of  said  company,  which  aix  (6)  so-called  directors  should 
select  a  seventh  (7th),  who  should  decide  all  disputed  matters; 
that  said  corporation  and  firms,  calling  itself,  or  themselyes, 
respectively,  the  vendor,  should  sign  a  printed  contract  or 
agreement  with  said  The  Continental  Wall  Paper  Company, 
calling  itself  the  company,  a  copy  of  which  contract  or  agree^ 
ment  is  attached  hereto  marked  'Exhibit  1,'  [which  is  given  in 
the  margin  ^]  the  said  agreement  being  print^  with  blanks  for 

1  Exmarr  1. 

An  agreement,  made  this  —  day  of in  the  year  one  thousand 

eig)it  hundred  and  ninety-eight,  by  and  between ■ a  corpo- 
ration organised  under  the  laws  of  the  State  of  — ■ '•  (hereinafter  called 

the  vendor),  party  of  the  first  part,  and  the  Continental  Wall  Paper 
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the  necessary  signatures  as  well  as  numbers  of  shares  allotted, 
the  sum  to  be  paid  therefor  and  the  name  of  the  so-called 
vendor. 

Company,  organised  under  the  laws  of  the  State  of  New  York  (herein- 
after called  the  company),  party  of  the  second  part. 

Whereas,  the  vendor  is  engaged  in  the  manufacture  and  sale  of  wail 
paper,  borders  and  other  articles  usuaUy  produced  and  handled  in  con- 
nection therewith,  and  the  company  is  desirous  of  acting  as  its  selling 
agent  in  handling  the  entire  product  of  the  vendor;  and 

Whereas,  the  company  has  an  authorised  capital  of  two  hundred 
thousand  dollars,  divided  into  16,000  shares,  of  the  par  value  of  S12..50 
each;  and 

Whereas,  the  vendor  is  desirous  of  acquiring  shares  of  the  stock  of  said 
company  at  par,  and  to  that  end  has  offered  to  enter  into  this  agreement 
and  to  secure  the  performance  thereof  by  the  deposit  of  said  shares. 

Now,  therefore,  in  consideration  of  the  foregoing  recitals,  and  for 
other  good  and  valuable  considerations  it  is  agreed,  between  the  parties 
hereto,  as  follows: 

First.  The  vendor  hereby  agrees  to  sell  unto  the  company  and  the 
latter  agrees  to  purchase,  the  entire  product  of  wall  paper  that  may  be 
manufactured  by  the  vendor  for  the  period  from  July  20th,  1898,  to  the 
first  day  of  July,  1899. 

The  prices  at  which  the  merchandise  shall  be  sold  to  the  company  are 
set  forth  in  a  schedule  hereto  annexed,  marked  "A''  and  hereby  made 
part  of  this  agreement. 

The  vendor  further  grants  unto  the  company  the  right  to  two  renewals 
of  said  contract  of  one  year  each,  provided  that  in  the  event  of  the  elec- 
tion of  the  company  to  avail  itself  of  either  of  said  renewals  it  shall  so 
signify  in  writing  to  the  vendor  before  the  first  day  of  June  next  preced- 
ing the  renewal  term,  and  provided  further  that  such  election  to  renew 
shall  be  accompanied  by  the  written  consents  of  all  the  registered  stock- 
holders of  the  company,  including  that  of  the  vendor. 

Second.  That  the  goods  acquired  by  the  company  from  the  vendor 
hereunder  which  are  to  be  sold  to  jobbers,  shall  be  so  sold  by  the  com- 
pany, and  not  by  the  vendor,  for  the  account  of  the  company.  Such  sale 
shall  be  made  by  the  company  at  discounts  from  road  prices  fixed  in  th^ 
schec^'de  hereto  rnnexed,  marked  "B,"  which  is  hereby  made  part  of 
this  agreement.  The  vendor  will  deliver  such  goods  upon  the  direction 
of  the  company,  at  the  risk  and  for  the  account  of  the  latter  f .  o.  b.  at 
the  place  of  manufa^ure,  provided,  however,  that  in  all  cases  in  which 
the  goods  are  manufactured  at  places  other  than  the  cities  of  New  York 


Digitized  by 


Google 


238  OCTOBER  TERM,  1908. 

Statement  of  the  Caae.  212  U.  S. 

"For  the  purposes  and  with  the  intentions  aforesaid,  it  was 
further  agreed  that  said  The  Continental  Wall  Paper  Com- 
pany should,  in  some  form  so  as  to  disguise  the  real  nature  of 
the  transaction,  compel  all  dealers  in  wall  paper,  whether 

or  Philadelphia  the  vendor  will  equalize  the  freights  with  either  of  said 
cities  out  of  the  proceeds  receivable  for  such  goods.  Memorandum  in- 
voices shall  be  sOp plied  to  the  customers  and  to  the  company  immedi- 
ately upon  the  shipment  and  delivery  of  such  goods,  said  invoices 
specifying  quantities  and  road  prices. 

Third.  There  shall  be  furnished  by  the  vendor  to  the  company,  on 
the  7th,  14th,  21st  and  last  days  of  each  month  (except  when  those 
days  fall  on  Sundays,  and  then  on  the  next  preceding  day),  a  just  and 
true  statement  of  all  shipments  and  deliveries  of  merchandise  included 
in  this  contract  which  the  vendor  may  make  for  the  account  of  the 
company,  which  statement  shall  contain  the  names  of  the  purchasers, 
the  character  of  the  goods  sold  and  the  prices  at  which  they  are  sold,  to 
the  end  that  the  company  may  make  the  proper  charges,. and  in  order 
to  entitle  the  vendor  to  be  credited  with  the  agreed  cost  price  for  such 
goods. 

Each  of  such  statements  of  shipment  shall  be  accompanied  by  an  affi- 
davit of  one  of  the  officers  of  the  vendor  and  one  of  its  bookkeepers  and 
of  one  of  its  shipping  clerks,  to  the  effect  that  the  information  contained 
therein  is  true. 

Fourth.  The  vendor  will,  at  the  option  of  the  company,  sell  for  the 
latter  such  of  the  goods  manufactured  by  the  vendor  as  are  to  be  dis- 
posed of  to  purchasers  not  classified  as  jobbers,  which  sales  shall  ho 
made  at  the  cost  and  expense  of  the. vendor,  said  vendor  hereby  guar- 
anteeing all  credits  connected  with  such  sales.  The  prices  at  which  and 
the  terms  upon  which  such  goods  are  to  be  sold  are  designated  in  this 
agreement  as  the  "road  prices,"  and  are  contained  in  a  schedule  hereto 
annexed,  marked  "C,"  which  is  hereby  made  a  part  of  this  agreement. 

On  the  7th,  14th,  21st  and  last  days  of  each  month  (except  when  those 
days  fall  on  Sundays,  and  then  on  the  next  succeeding  days)  the  vendor 
will  furnish  to  the  company  a  statement  showing  all  the  shipments  made 
on  account  of.such  sales,  which  statement  shall  contain  the  names  of  the 
purchasers,  the  character  of  the  goods  and  the  prices  at  which  they  were 
sold,  and  such  sales  shall  be  credited  to  the  vendor  by  the  company  at 
the  prices  fixedt  in  schedule  "A,"  and  shall  be  charged  against  said 
vendor  at  the  prices  at  which  they. were  sold,  which  shall  in  no  event 
be  less  than  those  designated  in  schedule  "C." 

The  vendor  is  to  receive  for  its  services  and  expenses  connected  with 
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jobbers  or  wholesalers,  to  sign  an  agreement  obligating  the 
jobbers  or  wholesalera  to  buy  from  no  one  but  said  members 
of  said  combination  and  trust,  and  at  the  prices  fixed  in  sched- 
ule B,  attached  to  said  'Exhibit  1/  and  likewise  an  agreement 

such  sales  and  allowances  discounts  equal  to  those  who  are  designated 
in  a  classification  made  by  the  parties  hereto  as  "second  class  jobbers/' 
less  the  discounts  made  on  sales  to  purchasers  designated  in  the  ac- 
companying schedules  as  "quantity  purchasers"  on  which  the  vendor 
has  allowed  the  qiuuitity  discount,  except  that  where  sp^-^cial  and  ex- 
clusive goods  arc  sold  -there  shall  be  an  allowance  of  30  per  cent  dis- 
count to  the  vendor. 

The  prices  of  goods  as  fixed  by  schedules  "A"  and  "C"  may  be  al- 
tered from  time  to  time,  but  the  discounts  allowed  to  jobbers  shall 
not  be  altered  at  any  time  during  the  term  of  this  agreement. 

Fifth.  Tlie  vendor  will  make  collections  of  all  accounts  for  goods  sold 
by  it  for  the  accounts  of  the  company  under  the  provisions  of  the  agree- 
ment, except  for  sales  to  jobbers  (which  accounts  the  company  is  to 
collect),  and  will,  on  the  10th  of  each  and  every  month  during  the  tenp 
of  this  agreement,  account  to  the  company.  Such  accounts  shall  be 
accompanied  by  a  payment  by  the  vendor  to  the  company  of  the  differ- 
ent between  the  prices  at  which  the  goods  are  agreed  to  be  sold  to  the 
company  as  embodied  in  schedule  "A,"  and  the  prices  at  which  the 
vendor  has  agreed  to  dispose  of  said  goods  as  contained  in  schedule  "C." 

The  purchases  made  by  the  company  from  the  vendor  hereunder  shall 
be  upon  the  same  credit  and  terms  as  those  accorded  to  other  dealers, 
but  the  company  shall  have  the  right  to  anticipate  the  due  datc^  of  all 
such  purchases,  and  will  pay,  on  the  10th  day  of  each  month,  to  the 
vendor  a  sum  on  account  of  all  shipments  of  the  preceding  month  equal 
to  not  less  than  30  per  cent  of  the  road  prices  of  goods  shipped  to  the 
jobbers  by  the  company. 

Sixth.  The  vendor  hereby  grants  unto  the  company  the  right,  and  it 
shall  be  the  duty  of  the  latter,  through  its  officers  selected  for  that  pur- 
pose, to  audit  the  books  of  accounts  of  the  vendor  at  such  time  and  in 
such  manner  as  the  company  niay,  from  time  to  time,  deem  necessary 
or  proper.  This  provision  is  of  the  essence  of  the  agreement,  and  a  fail- 
ure on  the  part  of  the  vendor  to  faithfully  "perform  the  same  shall  op- 
erate as  a  breach  of  the  contract  entitling  the  company  to  abrogate  the 
agreement  and  to  such  damages  as  it  may  be  able  to  establish  in  addi- 
tion to  the  absolute  transfer  and  surrender  to  it  of  the  stock  to  be 
pledged  as  hereinafter  provided. 

Seventh.  There  shall  be  a  committee  selected  from  the  company  to 
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by  such  jobbers,  aot  to  sell  goods  to  dealers  other  than  jobbersi 
at  lower  prices  or  upon  better  or  more  favorable  terms  than 
those  shown  in  schedule  C,  attached  to  said  'Exhibit  1/  under 
the  penalty  that,  if  they  refused  so  to  do,  no  wall  paper  should 

be  known  as  an  auditing  committee,  which  shall  be  made  up  from 
among  the  directors.  Said  conunittee  shall  have  power  to  establish 
such  a  system  of  bookkeeping  as  in  its  judgment  may  be  advisable. 

In  order  to  conform  as  nearly  as  may  be  to  the  laws  of  the  various 
States  in  which  the  factories  of  the  vendor  are  located,  it  is  understood 
that  the  vendor  shall  not  be  at  liberty  to  require  from  the  company  the 
acceptance  of  the  product  of  more  than  ten  hours  per  day  of  any  one 
of  said  factories. 

The  product  intended  to  be  sold  to  the  company  hereunder  and  which 
the  latter  undertakes  to  acquire,  does  not  contemplate  the  enlargement 
of  the  mamifacturing  facilities  of  the  vendor,  but  nothing  herein  con- 
tained shall  be  construed  as  affecting  the  right  of  the  vendor  to  sub- 
stitute new  machinety  of  the  same  capacity  for  any  now  in  use  which 
may  become  useless  through  wear  or  through  destruction  by  fire  or 
other  casualty. 

The  power  to  designate  the  parties  who  are  to  be  classed  as  jobbers 
and  the  discounts  to  which  they  are  entitled  is  expressly  reserved  by 
the  company,  and  such  designation  is  to  be  made  through  its  board  of 
directors,  but  the. vendor  shall  have  the  right  to  select  the  jobbers 
through  whom  the  goods  manufactured  by  it  are  to  be  distributed. 

All  orders  placed  with  the  vendor  by  jobbers  on  behalf  of  the  com- 
pany must  at  once  be  reported  to  the  latter. 

Eaghth.  The  company  hereby  agrees  to  sell  and  the  vendor  agrees  to 

purchase shares  of  the  common  stock  of  the  company,  for  which 

stock  the  vendor  agrees  to  pay  the  sum  of —  in  cash  as  soon  after 

the  execution  and  delivery  of  this  agreement  as  the  same  may  be  de- 
manded by  the  company,  but  only  if  arid  when  the  entire  share  capital 
of  the  company  shall  have  been  fully  subscribed  at  not  less  than  par. 

The  vendor  will,  after  paying  for  said  shares  of  stock,  endorse  the 
certificates  representing  the  same,  and  deliver  the  certificates  so  en- 
dorsed in  blank  unto  the  company,  upon  the  trust  and  agreement  that 
the  company  shall  hold  said  certificates  as  security  for  the  performance 
by  the  vendor  of  each  and  all  of  the  covenants  and  conditions  of  this 
agreement  and  that  upon  the  refusal,  nei^ect  or  omission  of  the  vendor, 
its  successors  or  assigns,  to  perform  this  agreement,  or  any  part  thereof, 
the  said  shares  of  stock  and  certificates  represented  thereby  shall  be 
immediately  sold  by  the  company  at  public  or  private  sale,  without 
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be  sold  to  such  jobber  by  any  of  said  corporations  or  firms,  and 
that,  thereby,  such  jobbers  should  be  driven  out  of  business; 
and  that,  in  some  form  or  other,  so  as  to  disguise  the  real  na^ 
ture  of  the  transaction,  all  wholesalers  other  than  jobbers 
should  be  compelled  to  make  an  agreement  in  writing,  with 
said  corporations  or  firms,  not  to  sell  such  goods  on  terms 
better  or  more  favorable  than  those  specified  in  schedule  C, 
attached  to  said  'Exhibit  1,'  under  penalty  that  if  such  whole- 
saler refuse  to  sign  and  carry  out  said  agreement,  no  wall 
paper  would  be  sold  to  him  by  any  of  said  corporations  or  firms, 
and  he  should  be  driven  out  of  business,  and  that  the  profits 
made  by  such  prevention  of  competition  and  enhancement 
of  price  should  be  divided  among  said  corporations  and  firms 
nominally  as  dividends  upon  said  stock,  but  in  reality,  in  pro- 
portion to  their  respective  holdings  as  aforesaid,  and  that  said 
committee  of  said  corporation  and  said  firms,  calling  themselves 
such  directors,  should  regulate  all  the  matters  hereinbefore 
ayerred,  prevent  competition  between  said  corporations  and 
firms,  limit  production  and  enhance  prices,  and  close  all  chan- 
nels by  which  the  consumer  or  retailer  could  obtain  wall  paper 
from  the  producers  thereof. 

''Li  puiBUance  of  said  agreement,  said  plaintiff  was  nom- 
inally incorporated  with  the  stock  aforesaid,  divided  into  the 

notice,  upon  such  terms  and  at  such  price  as  the  company  or  its  officers 
may  deem  reasonable,  and  that  the  proceeds  of  the  sflJe  be  paid  into  the 
treasury  of  the  company  as  agreed  and  liquidated  damages  to  the  com- 
pany for  the  breach  of  said  agreement. 

The  parties  hereto  have  fixed  xrpoa  the  said  stock,  and  the  proceeds 
thereof,  as  liquidated  damages,  because  of  the  difficulty  in  establishing, 
in  a  court  of  Law,  the  i^^ual  damage  that  would  be  suffered  by  the  com- 
pany in  the  event  of  the  refusal,  nei^ect  or  omission  to  perform  this 
agreement,  and  in  order  to  avoid  the  difficulty  of  such  proof. 

In  witness  wherecrf,  the  vendor  and  the  company  have  respectively 
caused  this  agreement  to  be  executed  by  their  respective  presidents  and 
their  respective  corporate  seals  to  be  hereto  attached  pursuant  to  reso- 
lutions of  their  reiq)ective  boards  of  directors,  the  day  and  year  first 
above  written. 

VOL,  ccxn— 18 


Digitized  by 


Google 


242  OCTOBER  TERM,  1908. 

Statement  of  the  Case.  212  U.  S. 

number  of  shares  aforesaid,  of  the  par  value  aforesaid,  which 
were  divided  among  the  parties  to  said  agreement  aforesaid, 
in  the  manner  aforesaid,  and  said  contracts  signed  by  said 
The  National  Wall  Paper  Company,  and  said  persons  and  cor- 
porations, being,  at  once,  subscription  for  stock  by  said  so- 
called  vendors,  the  acceptance  of  such  subscription  by  said 
The  Continental  Wall  Paper  Company,  and  by  it,  nominally, 
each  so-called  vendor  sold  unto  the  company,  and  the  latter 
agreed  to  purchase,  the  entire  product  of  wall  paper  manu- 
factured by  each  of  said  vendors  for  the  period  from  July  20th, 
A.  D.  1898,  to  the  first  day  of  July,  A.  D.  1899. 

"Said  contract  further  fixed  prices  at  which  the  merchandise 
should  be  nominally  sold  to  the  company,  said  prices  being 
the  cost  of  production  with  a  slight  profit  added  thereto, 
sufficient  to  cover  incidental  expenses  merely.  The  prices  at 
which  said  goods  were  to  be  nominally  sold  by  said  so-called 
vendors  to  said  company  are  set  forth  in  the  schedule  attached 
to  said  'Exhibit  1'  and  marked  'A.' 

"Said  agreement  further  nominally  provided  that  the  goods 
pretended  to  be  acquired  by  the  company,  from  the  so-called 
vendor,  which  were  to  be.  sold  by  jobbers,  should  be  so  sold 
by  the  company  and  not  by  the  vendor,  for  the  accoimt  of  the 
company,  but  that  the  goods  acquired  by  the  company  from 
the  so-called  vendor,  which  should  be  sold  to  wholesalers  other 
than  jobbers,  should  be  sold  by  the  so-called  \endor  for  the 
account  of  the  company. 

"The  schedule  attached  to  said  agreement  contained  a  list 
of  prices  for  all  commodities  in  the  wall  paper  line,  which  were 
called  'List'  or  'Road  Price,'  and  said  contract  provided  that 
sales  made  to  jobbers  should  be  made  at  discounts  from  said 
'List'  or  'Road  Prices'  fixed  in  the  schedule  marked  'B,'  an- 
nexed to  said  'Exhibit  1,'  but  that,  in  all  cases  in  which  the 
goods  were  manufactured  at  places  other  than  the  cities  of 
New  York  or  Philadelphia,  and  sold  to  jobbers,  the  vendor 
should  equalize  the  freights  with  either  of  the  said  cities,  out 
of  the  proceeds  receivable  for  such  goods. 
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''In  reality,  the  agreement  was,  and  so  the  business  was 
carried  on,  that  the  manufacturers  should  maintain  sample 
rooms  and  selling  agents,  and  should  solicit  and  receive  the 
orders  from  all  wholesalers,  whether  jobbers  or  so-called  'Road' 
or  'Quantity  Buyers;'  that  the  entire  business  should  be  done 
by  said  so-called  vendors,  but  payments  should  be  made  by  the 
jobbers  to  the  so-called  company,  and  by  the  Wholesalers,  other 
than  jobbers,  directly  to  the  so-called  vendbrs. 

"Said  contract  further  provided,  in  order  to  protect  said 
corporations  and  firms  against  competition  from  each  other, 
and  to  insure  against  violation  of  said  agreement,  or  any  of 
them,  that,  from  time  to  time,  invoices  should  be  supplied,  at 
once  to  the  customer  and  to  the  company,  upon  shipment  and 
delivery  of  such  goods,  specifying  quantities  and  road  prices; 
that  each  vendor  should  furnish  to  the  company,  at  periods 
stated,  just,  true,  and  sworn  statements  of  all  shipments  and 
deUveries  of  merchandise  made  by  the  vendors  direct  to  the 
piu*chasers,  which  statements  should  contain  the  names  of  the 
purchasers,  the  character  of  the  goods  sold,  and*  the  prices  at 
which  they  were  sold,  so  that  the  company  might  receive  the 
difference  between  the  prices  at  which  the  goods  were  nominally 
billed  to  said  company,  and  at  which  they  were  sold  to  the 
purchaser,  to  the  end  that  this  difference,  being  the  nef,  profits 
derived  from  such  purchase  and  sale,  should  be  divided  among 
such  corporations  and  firms,  in  proportion  to  the  capacity  of 
their  respective  businesses,  determined  as  aforesaid,  without 
regard  to  the  amount  sold  by  each. 

"The  prices  at  which,  and  the  terms  upon  which,  goods 
were  to  be  sold  by  the  vendors  to  all  wholesalers  other  than 
jobbers,  were  designated  'Road'  or  'List'  prices,  and  were 
contiuned  in  the  schedule  marked  'C,'  annexed  to  said  'Ex- 
hibit 1,' and  forming  a  part  thereof. 

"Fdk*  the  further  purpose  of  carrjdng  out*  said  agreement, 
and  ascertaining  said  net  profits,  and  for  further  dii^ising  the 
real  nature  of  the  transaction,  it  was  provided  that  the  so- 
called  vendor  should  recdve  from  sales  made  by  it  to  so-caUed 
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'Quantity  Buyers/  the  difFerenoe  between  the  discounts  al- 
lowed to  those  designated  in  the  classification  hereinbefore 
referred  to  as  'Second  Class  Jobbers'  and  the  discounts  pro- 
vided in  said  agreement  to  be  made  to  purchasers  styled,  in  said 
schedules,  'Quantity  Buyers'  in  which  the  vendor  is  allowed 
the  quantity  discount,  except  that,  where  special  and  exclusive 
goods  were  sold,  there  should  be  an  allowance  of  thirty  (30  per 
cent)  per  cent  discount  to  said  vendor. 

"Said  agreement  further  stipulated  that  the  prices  of  goods 
as  fixed  by  said  schedules  A  and  C  might  be  altered  from  time 
to  time,  but  the  discounts  allowed  to  jobbers  should  not  be 
altered  at  any  time  during  the  term  of  the  agreement. 

"Said  written  contract  further  provided  that  the  so-caUed 
vendor  should  make  collections  of  accounts  for  goods  sold  to 
wholesalers  other  than  the  jobbers,  but  that  the  company 
should  collect  the  proceeds  of  sales  to  the  jobbers,  and  that 
accounts  should  be  stated  between  the  so-called  vendors  and 
the  company  at  stated  periods,  and  the  account  accompanied 
'  by  payment,  by  the  s6-called  vendor,  to  the  so-called  company, 
of  the  difference  between  the  prices  at  which  the  goods  were 
to  be  billed  to  the  company  and  the  prices  at  which  the  so- 
called  vendors  had  agreed  to  charge  the  'Quantity-Buyers.' 

"It  was  further  stipulated  in  said  agreement  that  monthly 
divisions  should  be  made  by  said  company  of  at  least  thirty 
(30)  per  cent  of  the  'Road. Prices'  of  goods  shipped  to  jobbers 
by  the  company. 

"For  the  further  purpose  of  protecting  said  corporations  and 
firms  and  individuals  from  each  other,  preventing  and  stifling 
competition,  and  enforcing  said  combioation,  trust  and  mo- 
nopoly, each  of  said  coiporations  and  vendors  gave  the  com- 
pany the  right,  and  made  it  the  duty  of  the  company,  to  audit 
the  books  of  account  of  said  so-called  vendors,  at  such  times 
and  in  such  manner  as  the  company  might  from  time  to  time 
deem  necessary  or  proper.  It  was  further  stipulated  that  this 
right  to  examine  and  audit  the  books  was  of  the  essence  of  the 
agreement,  and  that  a  failure  on  the  part  of  the  so-called  ven- 
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dor,  to  pennit  the  same,  should  operate  as  a  breach  of  the  con- 
tract, entitling  the  company  to  abrogate  the  agreement,  to 
recover  such  damages  as  it  might  be  able  to  establish,  and  to 
the  forfeiture  of  the  stock  held  by  said  vendor  in  such  company. 
"It  was  further  provided  that  said  so-caUed  company  should 
appoint  an  auditmg  committee  from  its  directors,  which  should 
establish  such  a  system  of  bookkeeping  as  it  thought  advisable. 

♦  ♦  4k  4k  ♦  ♦  4t4t 

'^It  was  further  a  part  of  said  agreements,  though  not  re- 
duced to  writing,  save  as  it  set  forth  in  said  exhibit,  that  all 
jobbers  and  other  wholesalers  of  wall  paper  should  be  forced 
to  sign  an  agreement,  binding  themselves  to  purchase  their 
entire  stock  of  wall  paper,  nominally  either  from  plaintiff  or 
from  said  corporations  or  firms,  at  prices  fixed  in  said  'Ex- 
hibit 1,'  and  that  they  should  only  sell  at  prices  fixed  in  the 
schedules  attached  to  sud  'Exhibit  1,'  under  the  penalty, 
which  the  combination  of  all  of  said  corporations  and  firms 
enabled  them  to  enforce,  that  such  jobbers  or  wholesalers,  in 
case  of  refusal  to  accede  to  the  terms  so  imposed,  or  in  case  of 
violation  thereof,  should  be  unable  to  buy  wall  paper;  should 
be  driven  out  of  business,  and  should  sacrifice  the  good-will 
and  capital  therein  invested. 

♦  ♦*#««♦♦ 

"In  the  further  carrying  out  of  said  purpose,  said  plaintiff 
and  other  persons,  natural  or  artificial,  engaged  in  the  manu- 
facture and  sale  of  wall  paper  in  different  States  of  the  Union, 
and  m  trade  and  commerce  between  the  several  States  and 
foreign  countries,  whose  i^unes  and  locations  these  defendants 
are  unable  to  state,  entered  into  contracts  substantially  sim- 
ilar to  'Exhibit  1,'  except  that,  instead  of  such  persons  pledg- 
ing stock  in  plaintiff  as  security  for  the  performance,  by  them, 
of  the  stipulations  of  said  contract,  they  gave  other  security, 
the  nature  of  which  these  defendants  are  unable  to  state,  and 
which  such  other.persons  assume  obligiEitions,  and  gave,  to  said 
plaintiff,  rights  and  powers,  and  said  plaintiff  exercised,  as  to 
them,  such  ri^ts  and  powers,  as  were  created  by  said  instru- 
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ment  'Exhibit  1/  and  were  exercised  by  plaintiff  and  its  offi- 
cers and  directors  in  relation  to  the  persons,  natural  or  arti- 
ficial, who  were  theretofore  members  of  such  combination  and 
trust. 

"In  the  further  carrying  out  of  said  scheme  to  stifle  compe- 
tition; to  restrain  commerce  between  the  States  and  Territories 
of  the  United  States  and  with  foreign  countries;  to  unduly  and 
unreasonably  enhance  prices,  it  was  further  agreed  between 
the  members  of  said  combination  and  trust,  that  the  so-called 
directors  of  plaintiff,  being  really  a  committee  appointed,  as 
aforesaid,  by  said  the  members  of  said  trust  or  combination, 
should  arbitrarily  classify  the  wholesale  dealers  of  wall  paper  in 
the  United  States  and  Territories  thereof,  into  two  (2)  classes, 
namely,  jobbers  and  'Road'  or  'Quantity  Buyers;'  that  they 
should  further  arbitrarily  classify  the  jobbers  into  'first  class,' 
and  'second  class'  and  'third  class'  jobbers;  that  they  should 
further  arbitrarily  classify  the  other  wholesalers  into  'Road' 
or  'Quantity  Buyers,'  and  'Special  Buyers;'  that,  being  thus 
classified,  they  should  all  be  compelled  to  sign  written  agree- 
ments, nominally  with  said  company,  really  with  said  mem- 
bers of  said  combination  or  trust,  obligating  them  to  buy  their 
entire  stock  of  merchandise  from  said  company. 

"A  copy  of  said  agreement  so  to  be  signed  by  said  jobbers,  is 
attached  hereto,  marked  'Exhibit  2'  [which  is  in  margin  ^]  and 

1  ExmBrr  2. 

An  agreement  ipade  this  —  day  of ,  in  the  year  one  thousand 

eight  hundred  and  ninety-eight,  between  the  Continental  Wall  Paper 
Company,  a  corporation  organized  under  the  laws  of  the  State  of  New 
York  (hereinafter  called  the  company),  party  of  the  first  part,  and 

,  of (hereinafter  called  the  jobber),  party  of  the 

second  part. 

In  consideration  of  the  sum  of  one  dollar,  paid  by  the  jobber  unto  the 
company  for  granting  of  this  agreement,  the  receipt  whereof  is  hereby 
acknowledged,  and  other  valuable  considerations,  it  is  agreed  between 
the  parties  hereto  as  follows: 

First.  That  the  company  will  sell,  subject  to  such  credit  limitatitm 
as  it  may  impose,  and  the  jobber  will  purchase  the  entire  requirements 
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made  part  hereof,  the  same  l^eing  printed  forms  with  blanks 
for  nameS;  dates  and  amounts  of  purchases. 

"To  conceal  the  fact  that  it  was  an  agreement  to  purchase 
from  no  one  but  said  company,  and  the  members  of  said  com- 
bination and  trust,  the  amount  of  purchases  made  by  the  buyer, 
in  the  previous  year,  from  all  the  members  of  said  combination 
or  trust,  being  the  entire  amount  of  purchases  made  by  such 

of  the  jobber  in  his  businisss  of  selling  wall  paper  for  the  business  year 
ending  July  Ist,  1899,  to  the  amount  of  a  gross  value,  Without  discounts, 

of ,  the  jobber  reserving  to  himself  the  right  to  purchase  such 

merchandise  as  he  may  need  in  excess  of from  others. 

The  company  is  to  deliver  the  goods  without  additional  charge  f.  o.  b. 
at  New  York  or  Philadelphia,  or  to  equalize  freights  from  the  places  at 
which  it  makes  deliveries  to  either  of  said  cities. 

Second.  The  jobber  shall  be  allowed  discounts  at  the  rates  shown  in 
the  accompanying  schedule,  marked  ^'A/'  which  is  hereby  embodied 
in  this  agreement  as  a  part  thereof. 

The  terms  of  payment  to  be  as  follows:  Four  months  from  the  date 
of  invoice,  with,  discount  at  the  rate  of  1  per  cent  per  month  for  antici- 
pated payment;  provided  settlement  be  made  within  30  days  from  date 
of  shipment,  either  by  cash  or  note.  Invoices  for  all  goods  shipped 
between  October  15th  and  Ma^  1st  to  take  the  latter  date. 

Third.  Attached  hereto,  marked  "B,"  is  a  schedule  of  the  road  prices 
at  which  the  company  sells  its  goods  for  the  term  embraced  in  this  con- 
tract to  dealers  other  than  jobbers,  and  also  a  statement  of  discounts 
allowed  to  such  customers  other  than  jobbers  for  quantity  purchases, 
together  with  the  terms  of  credit  and  freijght  allowance  to  which  such 
customers  are  entitled. 

It  is  an  essential  condition  of  this  agreement  that  the  jobber  will  not 
durectly  or  indirectly  sell  or  offer  for  sale  any  of  the  merchandise  pur- 
chased from  the  company  hereunder  at  lower  prices  or  upon  better  or 
more  favorable  terms  than  those  shown  in  schedule  ''B,"  the  intent 
hereof  being  to  assure  the  company  against  the  use  by  the  jobbers  of 
'  this  agreement  to  undersell  the  company. 

The  prompt  performance  by  the  jobber  of  the  provisions  of  this  agree- 
ment as  to  payment  and  otherwise  is  a  condition  precedent  to  exacting 
the  contir^uous  performance  of  said  agreement  by  the  company. 

In  witness  whereof  the  company  has  caused  this  instrument  to  be 
executed,  and  the  jobber  has  hereunto  set  his  hand,  the  day  and  year 
first  above  written. 
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buyer,  during  the  preceding  year,  was  asoertainedi  and  an 
amount  at  least  double  thereof,  being  an  amount  supposed  to 
be,  and  which  was  in  fact,  more  than,  by  any  possibility,  could 
be  needed  by  such  buyer,  was  inserted  in  said  blank  as  the 
amount  to  be  purchased  by  such  buyer  from  the  company. 

''By  said  agreement,  the  prices  to  be  paid  by  the  jobber 
were  fixed  according  to  the  class  in  which  he  was  arbitrarily 
placed,  at  prices  enumerated  in  schedule  B,  attached  to  said 
'  Exhibit  1,'  and  the  prices  at  which,  alone,  said  jobber  could 
sell  were*  fixed  as  shown  by  schedule  C,  attached  to  said  'Ex- 
hibit 1/ 

♦  ♦  ♦  ♦  4C4C  ^  Ht 

''Schedule  A  attached  to  said  'Exhibit  2'  is  the  same,  so  far 
as  relates  to  jobbers  of  the  class  with  wham  the  agreement  is 
made,  as  the  corresponding  proviinons  of  schedule  B,  attached 
to  sdd  'Exhibit  1'  and  schedule  B,  attached  to  'Exhibit  2' 
is  the  same  as  schedule  C,  attached  to  'Exhibit  1.'  The  mem- 
bers of  said  combination  and  trust,  and  said  plaintiff,  further 
to  carry  out  said  agreement,  compelled  all  other  wholesale  and 
quantity  buyers  to  sign  agreements  in  the  form  attached  to 
tills  answer,  marked  'Exhibit  3'  [which  is  in  the  maigin'],  and 

^ExHiBrrS. 
In  odndderation  of  your  having  sold  us  wall  paper,  etc.,  at  list  prices 
•and  at  quantity  disoounts  as  per  foUowing  schedule: 

Percent  Percent 

Upto5}c.  inclusiYe... 000 rolls,   5      1200 rolls,  10 

6c.  to  9c.  inclusive 300  rolls,   7}      600  rolls,  12} 

lOc.  to  15c.  inclusive. 200  rolls,  10        400  rolls,  15 

16c.  and  up 100  rolls,  10        200  rolls,  15 

Discount  on  borders  and  ceiling  pi4)er8  f oDow  the  discounts  on  the 
hangings  they  niatch. 
Plain  ingnuns. 

Varnish  tiles,  200  rolls  or  more,  10  per  cent. 
Ingram  borders,  26  rolls  of  a  kind,  10  per  cent 
Ingrain  borders,  50  rolls  or  over^  15  per  cent. 
We  hereby  agree  not  to  sell  any  of  >such  goods  to  otUrs  on  terms  bet- 
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filed  herewith;  the  same  being  a  printed  form  with  blanks  for 
signatures  and  having  attached  thereto  the  prices  shown  in 
schedule  C,  attached  to  'Exhibit  1/  which  are  the  list  prices 
referred  to  in  said  agreement. 

''All  said  agreements/  'Exhibits  1,  2  and  3 '  were  drawn  for 
the  pm'pofle,  and  with  the  intent  of  disguising  the  real  nature 
of  the  transaction  and  the  real  purpose,  as  herein  set  forth. 

"In  further  canying  out  said  combination  and  with  said 
purpose  ind  intent,  agreements  were  made  by  plaintiff  and  the 
members  of  said  combination  and  trust,  and  persons,  natural 
and  artificial,  in  the  Dominion  of  Canada,  by  which  each  agreed 
not  to^  compete  with  the  other,  nor  cut  prices,  the  Americans 
in  Canada,  the  Canadians  in  the  United  States. 

"On,  before  and  after  said'first  day  6f  July,  A.  D.  1898,  this 
defendant  had  a  lai^  and  profitable  business  of  long  standing, 
possessing  a  valuable  good  will,  and  in  which  it  had  a  lar^ 
capital  invested,  being  what  is  generally  called  the  business  of 
a  jobber  or  wholesaler  of  wall  paper  in  the  State  of  Ohio  and 
throughout  the  States  and  Territories  of  the  United  States. 

"The  defendant  and  all  other  persons  engaged  in  the  whole- 
sale wall  paper  business,  at  the  beginning  of  each  season,  which 
commenced  in  September  and  closed  the  first  of  July,  following, 
according  to  the  custom  of  the  trade,  bought  from  the  various 
persons  engaged  in  the  manufacture  and  sale  of  wall  paper  in 
the  UnUed  States,  being  (he  persons,  members  of  said  combinaHon 
and  monopdy,  their  stock  of  wall  paper  to  be  sold  by  them 
during  the  ensuing  year,  such  stock  to  be  manufactured  for 
them  from  samples  submitted  at  the  be^nning  of  said  season, 
in  wholesale  lots,  and  those  for  defendant  to  be  shipped  to 
Cincinnati,  Ohio,  and  there  resold  by  defendant,  from  time  to 
time,  to  retail  dealers  throughout  the  States  of  OUo,  Kentucky, 

ter  or  mofe  fayorabk  than  those  specified  in  the  above  schedule  nor 
lower  than  said  list  prices,  and  our  faithful  x)erformance  of  this  agree- 
ment is  a  condition  precedent  to  the  filling  of  our  order. 

The  intent  hereof  is  to  protect  you  fully  against  being  underso^a  by 
us  among  customers  to  whom  you  do  [not]  aOow  quantity  discounts. 
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Indiana,  Illinois,  and  other  States  and  Territories  of  the  Uni- 
ted States. 

''At  said  time  said  members  of  said  combination  and  trust 
having,  by  the  agreements  and  acts  aforesaid,  obtained  the 
control  of  the  wall  paper  trade  throughout  the  United  States, 
at  once  greatly  advanced  the  price  of  said  wall  paper,  and 
threatened  defendant  that,  unless  it  signed  said  agreement, 
'Exhibit  2,'  no  wall  paper  would  be  sold  to  it;  that  said  com- 
bination would  make  it  impossible  for  it  to  buy  wall  paper, 
or  to  continue  its  business,  and  would  drive  it  out  of  its  said 
business,  and  compel  it  to  sacrifice  the  good  will  owned  by  it 
as  aforesaid,  and  the  capital  invested  by  it  in  said  business. 

"Said  combination  or  trust  then,  and  from  that  time  there- 
after, until  the  first  day  of  July,  A.  D.  1900,  had  the  power,  by 
means  of  said  combination  and  said  agre^nents,  and  the  will, 
to  carry  out  its  said  threats,  and  deprive  these  defendants  or 
any  person,  firm  or  corporation  engaged  in  the  business  of 
selling  wall  paper  in  the  United  States,  of  the  power  to  obtain 
wall  paper  for  its  pr  their  .trade,  and  the  will  and  the  power  to 
drive  out  of  business  any  person,  firm  or  corporation  engaged 
in  the  business  of  selling  wall  paper;  deprive  them  of  their 
good  will,  and  compel  them  to  sacrifice  the  capital  invested  in 
the  business. 

"In  like  manner,  by  the  same  means,  all  other  jobbers  and 
wholesalers  of  wall  paper  in  the  United  States,  and  all  persons 
engaged  in  commerce  in  the  wall  paper  trade  between  the  sev- 
eral States  of  the  Union  and  foreign  countries,  were  compelled 
to,  and  did  sign  the  agreements  attached  to  this  answer,  as 
'Exhibits  2  and  3.' 

"The  immediate,  intended  and  direct  effect  of  the  said  com- 
bination and  agreements  was  the  stifling  of  competition  be- 
tween said  manufacturers  and  vendors  of  wall  paper,  and 
between  the  jobbers  and  wholesalers  thereof,  and  to  unduly 
enhance  the  price  of  wall  paper,  makmg  it  one-half  more  than 
the  price  which  it  would  be  had  the  same  been  left  to  free  and 
unrestrained  competition;  to  compel  said  jobbers  and  whole- 
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salers  to  pay  sach  unduly  enhanced  and  unreasonable  price 
to  plaintiff,  and  to  members  of  said  combination,  and  to  exact 
from  others  an  unduly  enhanced  price. 

''After  the  making  of  said  agreements,  as  before,  the  mem- 
bers of  such  combination  solicited  and  received  orders  from 
this  defendant,  and  all  other  wholesalers;  filled  their  orders; 
charged  the  prices  fixed  in  said  schedules  attached  to  said 
'Exhibit  1'  and  directed  that  payment  for  such  merchandise 
should  be  made  by  the  jobbers  to<  said  plaintiff  combination 
for  said  several  members  of  said  combination  and  trust,  to  be 
divided  in  the  manner  aforesaid.  Said  combination  contrived, 
intended  and  did  prevent  free  and  unrestrained  competition 
between  the  producers,  and  between  the  purchasers  of  wall 
paper,  and  between  the  jobbers  and  wholesalers  of  wall  paper 
thjroughout  the  United  States. 

"Defendant  avers  that  said  plaintiff,  and  the  members  of 
sud  combination  as  aforesaid,  being  more  than  two  persons, 
firms,  corporations,  partnerships,  and  associations,  combined 
capital  and  skill  for  each  and  all  of  the  following  purposes,  to 
wit:  To  create  restrictions  in  trade  and  commerce;  to  carry 
out  restrictions  in  trade  and  commerce;  to  limit  the  product  of 
wall  paper;  to  reduce  the  production  of  wall  paper;  to  increase 
the  price  of  wall  paper;  to  prevent  competition  in  the  manu- 
facturing and  making  of  wall  paper;  to  prevent  competition 
in  the  sale  of  wall  paper;  to  prevent  competition  in  the  purchase 
of  wall  paper ;  to  fix  a  standard  or  figure  whereby  its  price  to  the 
public  or  consumer  should  be  controlled  and  established  as  to 
an  article  or  commodity  of  merchandise,  to  wit:  wall  paper  in- 
tended for  sale,  use  and  consumption  in  the  States  of  Ohio, 
Indiana,  Kentucky  and  Illinois;  to  make  and  enter  into  con- 
tracts, obligations  and  agreements  by  which  they  bound  themr 
selves  not  to  sell  or  dispose  of  wall  paper  below  a  common 
standard  figure  or  fixed  value;  to  carry  out  contracts,  obliga- 
tions and  agreements  by  which  they  bound  themselves  Aot  to 
seD  or  dispose  of  wall  paper  below  a  common  standard  figure 
or  fixed  value;  to  make  and  enter  into  contracts,  obligations 
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and  agreements  by  which  they  agreed  to  keep  the  price  of  wall 
paper  at  a  fixed  or  graduated  figure;  to  carry  out  contracts, 
obligations  and  agreements  by  which  they  agreed  to  keep  the 
price  of  wall  paper  at  a  fixed  or  graduated  figure;  to  make 
and  enter  into  contracts,  obligations  and  agreements  by  which 
they  established  and  settled  the  price  of  wall  paper  between 
themselves  and  between  themselves  and  others,  so  as  to  both 
directly  and  indirectly  preclude  a  free  and  unrestricted  compe- 
tition among  themselves,  and  among  themselves  and  pur- 
chasers, and  among  purchasers  in  the  sale  of  wall  paper;  to 
carry  out  contracts,  obligations^  and  agreements  by  which  they 
estabUshed  and  settled  the  price  of  wall  paper  between  them- 
selves and  themselves  and  others,  so  as  to  both  directly  aiid 
indirectly  preclude  a  free  and  unrestricted  competition  both 
between  themselves,  and  between  themselves  and  purchasers, 
and  between  purchasers  in  the  sale  of  wall  paper;  to  make  and 
enter,  into  contracts,  obligations  and  agreements  by  which  they 
agreed  to  pool,  combine,  and  both  directly  and  indh^ctly  unite 
the  interests  they  had  connected  with  the  sale  of  wall  pi9iper  so 
that  its  price  might' be  affected;  to  carry  out  contracts,  obliga- 
tions and  agreements  by  which  they  agreed  to  pool,  combine 
and  both  directly  and  indirectly  unite  the  interests  that  they 
had  connected  with  the  sale  of  wall  paper  so  that  its  price  might 
be  affected. 

''Said  contracts  and  agreements  were  each  and  all  combina- 
tions and  conspiracies  in  restraint  of  trade  and  commerce  among 
the  several  States,  and  with  foreign  nations,  and  had  the  in^ 
tent  and  effect  of  restraining  trade  and  commerce  betweeti  the 
several  States  and  with  foreign  nations,  and  were  an  attempt, 
by  combinations  and  conspiracy,  between  the  members  of 
said  combination  and  trust  to  monopolize  the  trade  and  com- 
merce in  wall  paper  among  the  several  States  and  with  foreign 
nations,  and,  by  said  contracts,  and  the  acts  done  by  members 
thereof,  and  by  said  plaintiff  under  and  in  pursuance  thereof 
.said  plaintiff  and  the  said  members  of  said  combination  or 
trust  did  monopolise  and  attempt  to  monopolise  the  trade  and 
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oommerce  in  wall  paper  among  the  seveial  States  and  with 
foreign  nations. 

''In  further  carrying  out  of  said  scheme  and  combination 
the  members  thereof  delivered  to  this  defendant,  in  the  year 
from  September,  A.  D.  1898,  to  September,  A.  D.  1899,  wall 
paper  for  which  this  defendant  paid  to  said  plaintifiF,  for  and 
per  direction  of  the  members  of  said  combination,  the  sum  of 
one  hundred  and  forty-four  thousand  eight  hundred  and  fifty- 
four  dollars  and  fourteen  cents  ($144,854.14). 

''These  defendants  aVer  that  the  prices  charged  in  said  Ex- 
hibit attached  to  said  amended  petition  [which  are  itemized 
accounts  showing  each  article  and  the  price  therefor  allied  to 
have  been  sold  and  delivered  to  the  defendant]  are  the  prices 
fixed  and  determined  in  pursuance  of  and  by  the  combination  or 
trust  agreement,  as  above  setforthf  and  are  unreasonable,  unjust 
and  excessive  and  at  least  one-half  more  than  they  vxndd  otherwise 
have  been.  In  transacting  aU  Imsiness  aforesaid,  at  aU  said  times, 
said  business  was  transacted  under  and  in  pursuance  of  said 
combination  or  trust  agreement,  and  for  the  purposes,  and  each 
of  them,  above  specified,  and  not  otherwise. 

"The  allegations  in  said  plaintiff's  petition  set  forth  as  a 
suit  on  account  are  an  attempt  to  enforce,  carry  out  and  re- 
cover upon  and  by  virtue  of  said  unlawful  combination,  afore- 
said, the  prices  fixed  by  such,  combination,  and  the  prices  therein 
sought  to  be  recovered  for  said  merchandise  are  unreasonable,  ex- 
cesdve  and  above  the  fair  market  price  of  such  merchandise  by 
more  than  the  amount  so  sought  to  be  recovered. 

"Each  and  all  of  the  provisions  of  said  contract  and  agree- 
ment between  said  members  of  said  combination  and  each 
other;  between  said  so-called  vendors  and  said  plaintiff;  be- 
tween said  members  of  said  combination  and  said  plaintiff  and 
the  so-called  jobbers;  between  the  members  of  said  combina- 
tion and  trust  and  ssdd  plaintiff  and  the  so-called  'Road'  or 
'Quantity  Buyers,'  are  each  and  all  contrary  to  the  provisions 
of  the  statutes  of  the  State  of  New  York,  where  said  plaintiff 
was  oiganixed;  contrary  to  the  provisions  of  the  laws  of  the 
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State  of  Ohio,  where  the  merchandise  was  delivered;  contrary 
to  the  laws  of  the  several  States  where  each  of  the  members 
of  said  combination  did  business;  contrary  to  the  laws  of  the 
United  States;  and  made  criminal  by  the  laws  of  each  of  said 
several  States  and  by  the  laws  of  the  United  States;  and  each 
and  all  of  said  agreements  aforesaid  are  contrary  to  public 
policyi  and  in  violation  of  the  rights  of  the  defendant,  and  in- 
jurious to  the  interests  of  the  consumer  and  of  the  public." 

Mr.  Jxtbtice  Harlan,  after  making  the  above  statement, 
delivered  the  opinion  of  the  court. 

The  Anti-Trust  Act  of  1890  declares  illegal  every  contract, 
combination  in  the  form  of  a  trust  or  otherwise,  or  conspiracy, 
in  restraint  of  trade  or  commerce  among  the  several  States, 
or  with  foreign  nations,  and  also  declares  it  to  be  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both,  for  any  one  to 
make  any  such  contract  or  to  engage  in  any  such  combination 
or  conspintcy.  §  1.  It  is  also  made  a  misdemeanor,  punishable 
by  fine  or  imprisonment,  or  both,  for  any  one  to  monopolize 
or.  attempt  to  monopolize,  or  combine  or  conspire  with  any 
other  person  or  persons  to  monopolize,  any  part  of  the  trade 
or  commerce  among  the  several  States  or  with  foreign  nations. 
§2.  Similar  provisions  were  made  in  reference  to  contracts, 
.  combinations  in  the  form  of  trust  or  otherwise,  or  conspiracies, 
in  restraint  of  trade  or  commerce  in  any  Territory  of  the  Uni- 
ted States  or  in  the  District  of  Columbia,  or  between  any  such 
Territory  or  another,  or  between  any  such  Territory  or  Terri- 
tories and  any  State  or  States  or  the  District  of  Columbia  or 
with  foreign  nations,  or  between  the  Distri(;t  of  Columbia  and 
any  State  or  States  or  foreign  nations.  §  3.  The  act  further 
provided  that  any  person  injured  in  his  business  or  property 
by  any  other  person  or  corporation  by  reason  of  anything  for- 
bidden, or  declared  to  be  imlawful,  may  sue  therefor  in  the 
vCircuit  Court  of  the  United  States  in  tjie  district  where  the 
deftodant  resides  or  is  found,  without  r^ard  to  the  amount 
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in  controversy,  and  recover  threefold  the  ditmages  sustained 
by  him.    §3.    26Stat.209. 

The  defendant  contends  that  under  the  facts  admitted  by 
the  demurrer  it  must  be  taken  that  the  Contmental  Wall  Paper 
Company  is  the  representative  in  this  suit  of  a  combination  or 
trust  formed  for  the  purpose  of  restraining  and  monopolizing 
trade  and  commerce  among  the  several  States  in  the  manu- 
facturing, bujdng,  selling  and  dealing  in  wall  paper;  that  this 
combination  has  the  direct  effect  to  accompli^  that  purpose; 
that  the  defendant,  engaged  in  buying  and  selling  wall  paper 
in  Ohio  and  other  States,  was  compelled  to  become  a  party  to 
the  illegal  combination  or  go  out  of  business;  that  the  account 
in  suit  was  made  up,  as  to  prices  and  terms  of  sale,  not  upon 
the  basis  of  an  independent,  collateral  contract  for  goods  sold 
and  deUvered,  but  with  direct  reference  to,  in  conformity  with 
and  for  the  object  of  enforcing  the  agreements  that  constituted, 
or  out  of  which  came,  the  illegal  combination  whose  business 
is  carried  on  under  the  name  of  the  Continental  Wall  Paper 
Company;  that  a  judgment  against  the  defendant  upon  the  ac- 
pount  in  suit  will,  in  effect,  legally  and  practically  aid  the  com- 
bination to  reap  the  fruits  of  agreements  that  were  illegal  un- 
der the  acts  of  Congress,  and  the  making  of  which  was  declared 
by  that  act  a  crime;  consequently,  that  the  petition  upon  the 
facts  admitted  lyas  prop^ly  dismissed. 

That  the  combination  represented  by  the  plaintiff  company 
is  within  the  prohibitions  of  the  above  act  of  Congress  is  clear 
from  the  facts  admitted  by  the  demurrer.  We  assume,  there- 
fore, without  discussion — ^for  discussion  is  unnecessary — ^that 
there  is  a  combination,  of  which  the  Contmental  Wall  Paper 
Company  is  the  representative,  and  that,  in  violation  of  that 
act,  such  combination  was  formed  with  the*  intent,  and  will 
have  the  effect,  directly,  to  restrain  as  well  as  monopolize  trade 
and  commerce  among  the  several  States  and  with  foreign  nar 
tions  as  involved  in  the  manufacture,  sale  and  transportation 
of  wall  paper  among  the  several  States  and  with  foreign  na- 
tions.   This  part  of  the  case  is  forcibly  presented  by  the  Cir- 
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cuit  Court  of  Appeals  which,  in  its  opinion  deUvered  by  Judge 
Lurton,  weU  said:  "The  conspiring  mills  were  situated  in  many 
States.  The  consumers  [of  wall  paper]  embraced  the  whole 
citizenship  of  the  United  States.  The  jobbers  and  wholesalers, 
who  were  to  be  coerced  into  contracts  to  buy  their  entire  de- 
mands from  the  Continental  Wall  Paper  Company  or  be  driven 
out  of  business,  were  in  every  State.  Before  the  combination 
each  of  the  combining^  companies  was  engaged  in  both  state 
and  interstate  commerce.  The  freedom  of  each,  with  respect 
to  prices  and  terms,  was  restrained  by  the  agreement  and  in- 
terstate commerce  directly  affected  thereby,  as  well  as  by  the 
enhancement  of  prices  which  resulted.  A  more '  complete 
monopoly  in  an  article  of  universal  use  has  probably  never  been 
brought  about.  It  may  be  that  the  wit  of  man  may  yet  devise 
a  more  complete  scheme  to  accomplish  the  stifling  of  competi- 
tion. But  none  of  the  shifts  resorted  to  for  suppressing  free- 
dom of  commerce  and  securing  undue  prices,  shown  by  the 
reported  cases,  is  half  so  complete  in  its  details.  None  of  the 
schemes  with  which  this  may  be  compared  is  more  certain  in 
results,  more  widespread  in  its  operation,  and  more  evil  in  its 
purposes.  It  must  fall  within  the  definition  of  a  'restraint  of 
trade,'  whether  we  confine  ourselves  to  the  common  law  in- 
terpretation of  that  term  or  apply  that  given  to  the  term  as 
used  in  the  Federal  act."    148  Fed.  Rep.  939,  947. 

But  it  is  contended  that  however  illegal  the  combination 
represented  by  the  plaintiff  may  be,  and  whatever  may  be  the 
effect  of  a  judgment  against  the  defendant,  the  plaintiff  com- 
pany is  entitled  to  a  judgment  under  the  principles  announced 
in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  645.  Let 
us  see  what  that  case  was  and  whether  it  may  not  be  distin- 
guished from  the  one  now  before  us. 

The  Union  Sewer  Pipe  Company,  a  corporation  of  Ohio, 
doing  business  in  Illinois,  brought  suit  against  Connolly,  a 
citizen  of  Illinois,  upon  promissory  notes  given  in  Illinois  on 
account  of  the  purchase  by  the  defendant  from  that  company, 
under  contracts  made  in  that  State,  of  sewer  pipe  known  as 
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Akron  pipe.  It  also  brought  suit  against  one  Dee,  a  citisen  of 
Illinois,  upon  an  open  account  for  the  value  of  similar  sewer 
pipe  sold  to  him  under  a  written  contract,  also  made  in  that 
State.  In  each  case  the  defendant  disputed  his  liability  for 
the  value  of  the  goods  obtained  from  the  Sewer  Pipe  Company 
upon  the  ground  that  at  the  time  of  their  respective  purchases 
that  company  was  in  a  combination  with  certain  firms,  cor- 
porations and  companies  engaged  in  the  manufacture  of  Akron 
pipe,  which  combination,  it  was  alleged,  was  in  illegal  restraint 
of  trade,  and  forbidden  by  the  principles  of  the  common  law, 
as  recognized  and  enforced  both  in  Ohio  and  Illinois.  The  de* 
fense  was  also  made  that  the  Sewer  Pipe  Company  was  a  com* 
bination  doing  business  throughout  the  United  States  and 
between  Ohio  and  Illinois,  in  the  form  of  a  trust,  in  restraint 
of  trade  and  commerce  among  the  several  States,  contrary  not 
only  to  the  Anti-Trust  Act  of  Congress  of  July  2d,  1890,  c.  647, 
but  coiitrary  to  the  Illinois  Anti-Trust  statute  of  January  1st, 
1893,  forbidding,  under  penalties,  the  combination  of  capital, 
skill  or  acts  for  certain  specified  purposes.  26  Stat.  209;  Laws 
lU.  1893,  p.  182;  Hurd's  Rev.  Stat.  lU.,  1899,  p.  618,  title 
Criminal  Code. 

The  defense  based  upon  ths  principles  of  the  common  law 
was  overruled  in  the  Connolly  Caae,  the  court  saying:  "Assum- 
ing, as  defendants  contend,  that  the  alleged  combination  was 
illegal  if  tested  by  the  principles  of  the  common  law,  still  it 
would  not  follow  that  they  could,  at  common  law,  refuse  to 
pay  for  pipe  bought  by  them  under  special  contracts  with  the 
plaintiff.  The  illegality  of  such  combination  did  not  prevent 
the  plaintiff  corporation  from  selling  pipe  that  it  obtained 
from  its  constituent  companies,  or  either  of  them.  It  could 
pass  a  title  by  a  dale  to  any  one  desiring  to  buy,  and  the  buyer 
could  not  justify  a  refusal  to  pay  for  what  he  bought  and  re- 
ceived by  proving  that  the  seller  had  previously,  in  the  prosecu- 
tion of  its  business,  entered  into  an  illegal  qpmbination  with 
others  in  reference,  generally,  to  the  sale  of  Akron  pipe." 
Again,  after  referring  to  several  cases  establishing  the  general 
VOL.  ccxii — 17 
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principle  that  a  court  will  not  lend  assistance  to  carry  out  the 
terms  of  an  ill^al  contract,  find  that  one  purchasing  and  re- 
ceiving goods  under  a  contract,  expressed  or  impUed,  to  pay 
for  them,  cannot  refuse  to  pay  simply  because  of  the  illegal 
character  of  his  vendor,  the  court  proceeded:  "In  the  present 
[Connolly]  case  other  considerations  must  control.  This  is  not 
an  action  to  enforce  or  which  involves  the  enforcement  of  the 
alleged  arrangement  or  combination  between  the  plaintiff  cor- 
poration and  other  corporations,  firms  and  companies  in  rela- 
tion to  the  sale  of  Akron  pipe.  As  already  suggested,  the  plain- 
tiff, even  if  part  of  a  combination  illegal  at  conmion  law,  was 
not  for  that  reason,  forbidden  to  sell  property  it  acquired  or 
held  for  sale.  The  purchases  by  the  defendants  had  no  nec- 
essary or  direct  connection  with  the  alleged  illegal  combmation; 
for  the  contracts  between  the  defendants  and  the  plaintiff 
could  have  been  proven  without  any  reference  to  the  arrange- 
ment whereby  the  latter  became  an  illegal  combination.  If, 
according  to  the  principles  of  the  common  lajtr,  the  Union 
Sewer  Pipe  Company  could  not  have  sold  or  passed  title  to 
any  pipe  it  received  and  held  for  sale,  because  of  an  illegal  ar- 
rangement previously  made  with  other  corporationsy/fiiins  or 
companies,  a  different  question  would  be  presented.  But  we 
are  aware  of  no  decision  to  the  effect  that  a  sale  similar  to  that 
made  by  the  present  plaintiff  to  the  defendants  respectively 
would,  in  itself,  be  illegal  or  void  under  the  principles  of  the 
common  law.  The  contracts  between  the  plaintiff  and  the  re- 
spective defendants  were,  in  every  sense,  collateral  to  the  al- 
leged agreement  between  the  plaintiff  and  the  other  corpora- 
tions, firms  or  associations  whereby  an  illegal  combination  was 
formed  for  the  sale  of  sewer  pipe." 

Turning  to  the  defense  based  on  the  Anti-Trust  Act  of  Con- 
gress, the  court  in  the  Connolly  Case  said:  ''Much  of  what  has 
just  been  said  in  reference  to  the  first  special  defense  based  on 
the  common  law  is  applicable  to  this  part  of  the  case.  If  the 
contract  between  the  plaintiff  corporation  and  the  other  named 
corporations,  persons,  and  companies,  or  the  combination 
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thereby  f  onned,  was  illegal  under  the  act  of  Congress,  then  all 
those,  whether  persons,  corporations  or  associations,  directly 
connected  therewith,  became  subject  to  the  penalties  pre- 
scribed by  Congress.  But  the  act  does  not  declare  illegal  or 
void  any  sale  made  by  such  combination,  or  by  its  agents,  of 
property  it  acquired  or  which  came  into  its  possession  for  the 
purpose  of  being  sold — such  property  not  being  at  the  time  in 
the  course  of  transportation  from  one  State  to  another  or  to  a 
foreign  country.  The  buyer  could  not  refuse  to  comply  with 
his  contract  of  purchase  upon  the  ground  that  the  seller  was 
an  illegal  combination  which  might  be  restrained  or  suppressed 
in  the  mode  prescribed  by  the  act  of  Congress;  for  Congress  did 
not  declare  that  a  combination  illegally  formed  imder  the  act 
of  1890  should  not,  in  the  conduct  of  its  busmess,.  become  the 
owner  of  property  which  it  might  sell  to  whomsoever  wished 
to  buy  it.  So  that  there  is  no  necessiEuy  legal  connection  here 
between  the  sale  of  pipe  to  the  defendants  by  the  plaintiff 
corporation  and  the  alleged  arrangement  made  by  it  with  other 
corporations,  companies  and  firms.  The  contracts  under 
which  the  pipe  in  question  was  sold  were,  as  already  said,  col* 
lateral  to  the  arrangement  for  the  combination  referred  to, 
and  this  is  not  an  action  to  enforce  the  terms  of  such  arrange* 
ment.  That  combination  may  have  been  illegal,  and  yet  the 
sale  to  the  defendants  was  valid."  Further:  "Nor  can  the 
defendants  refuse  to  pay  for  what  they  bought  upon  the  ground 
that  the  seventh  section  of  the  Sherman  act  gives  the  right  to 
any  person  'mjured  in  his  business  or  property  by  any  other 
person  or  corporation  by  reason  of  anjrthing  forbidden  or  de- 
clared to  be  unlawful'  by  the  act,  to  sue  and  recover  treble 
the  damage  sustained  by  him.  We  shall  not  now  attempt  to 
declare  the  full  scope  and  meaning  of  that  section  of  the  act . 
of  Congress.  It  is  sufficient  to  say  that  the  action  which  it 
authorizes  must  be  a  direct  one,  and  the  damages  claimed  can- 
not be  set  off  in  these  actions  based  upon  special  contracts  for 
the  sale  of  pipe  that  have  no  direct  connection  with  the  al- 
lied arrangement  or  combination  between  the  plaintiff  and 
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other  corporations,  firms  or  companies.  Such  damages  cannot 
be  said,  as  matter  of  law,  to  have  directly  grown  out  of  that 
arrangement  or  combination,  and  are,  besides,  unliquidated. 
Besides,  it  is  well  settled  in  Illinois  that  'unliquidated  damages 
arising  out  of  covenants,  contracts  or  torts  disconnected  with 
plaintiff's  claim  cannot  be  set  off  under  the  statute.'  " 

We  need  not  here  refer  to  that  part  of  the  Connolly  Case  re- 
lating to  the  defense  based  on  the  Anti-Trust  Act  of  Illinois; 
for,  the  court  adjudged  that  act  to  be  void  because  of  a  certain 
provision  in  it  which,  contrary  to  the  Constitution  of  the  Uni- 
ted States,  denied  the  equal  protection  of  the  laws  to  all  per- 
sons within  the  jurisdiction  of  the  State,  except  a  named 
favored  class. 

The  present  case  is  plainly  distinguishable  from  the  Connolly 
Caae,  In  that  case  the  defendant,  who  sought  to  avoid  pay- 
ment for  the  goods  purchased  by  him  under  c6ntract,  had  no 
connection  with  the  general  business  or  operations  of  the  al- 
leged illegal  corporation  that  sold  the  goods.  He  had  nothing 
whatever  to  do  with  the  formation  of  that  corporation,  and 
could  not  participate  in  the  profits  of  its  business.  His  con- 
tract was  to  take  certain  goods  at  an  agreed  price,  nothing 
more,  and  was  not  in  itself  illegal,  nor  part  of  nor  in  execution 
of  any  general  plan  or  scheme  that  the  law  condemned.  The  con- 
tract of  purchase  was  wholly  collateral  to  and  independent  of 
the  agreement  under  which  the  combination  had  been  pre- 
viously formed  by  others  in  Ohio.  It  was  the  case  simply  of  a 
corporation  that  dealt  with  an  entire  stranger  to  its  manage- 
ment and  operations  and  isold  goods  that  it  owned  to  one  who 
wished  to  buy  them.  In  short,  the  defense  in  the  Connolly  Case 
was  that  the  plaintiff  corporation,  although  owning  the  pipe 
in  question  and  having  authority  to  sell  and  pass  title  to  the 
property,  was  precluded  by  reason  alone  of  its  illegal  charac- 
ter from  havmg  a  judgment  against  the  purchaser.  We  held 
that  that  defense  could  not  be  sust^ed  either  upon  the  prin- 
ciples of  the  common  law  or  under  the  Anti-Trust  Act  of  Ck)n- 
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The  case  how  before  us  is  an  entirely  difiFeient  one.  The 
Continental  Wall  Paper  Company  seeks,  in  l^al  e£fect,  the  aid 
of  the  court  to  enforce  a  contract  for  the  sale  and  purchase  of 
goods  which;  it  is  admitted  by  the  demiarrer  was  in  fact  and  toas 
intended  by  Uie  parties  to  be  based  upon  agreements  that  were  and 
are  essential  parts  of  an  illegal  scheme.  We  state  the  matter  in 
this  way,  be<?ause  the  plaintiff  by  its  demurrer  admits  for  the 
purposes  of  this  case  the  truth  of  all  the  facts  alleged  in  the 
third  defense.  It  is  admitted  by  the  demurrer  to  that  defense 
that  the  account  sued  on  has  been  made  up  in  execution  of  the 
agreements  that  constituted  or  out  of  which  came  the  illegal 
combination  formed  for  the  purpose  and  with  effect  of  both 
restraming  and  monopolizing  trade  and  commerce  among  the 
several  States. 

The  present  suit  is  not  based  upon  an  implied  contract  of  the 
defendant  company  to  pay  a  reasonable  price  for  goods  that 
it  purchased;  but  upon  agreements,  to  which  both  the  plain- 
tiff and  the  defendant  were  parties,  and  pursuant  to  which  the 
accounts  sued  on  were  made  out,  and  which  had  for  their  ob- 
ject, and  which  it  is  admitted  had  directly  the  effect,  to  accom- 
plish the  illegal  ends  for  which  the  Continental  Wall  Paper 
Company  was  organized.  If  judgment  be  given  for  the  pUdn- 
tiff  the  result,  beyond  all  question,  will  be  to  give  the  aid  of  the 
court  in  making  effective  the  illegal  agreements  that  consti- 
tuted the  forbidden  combination.  These  considerations  mi^ke 
it  evident  that  the  present  case  is  different  from  the  Connolly 
Case.  In  that  case  the  court  regarded  the  record  as  presenting 
the  question  whether  a  voluntary  purchaser  Of  goods  at  stipu- 
lated prices,  under  a  collateral,  independent  contract,  can  es- 
cape an  obligation  to  pay  for  them  upon  the  ground  merely 
that  the  seller,  which  owned  the  goods  was  an  illegal  combina- 
tion or  trust.  We  held  that  he  could  not,  and  nothmg  more 
touching  that  question  was  decided  or  intended  to  be  decided 
in  the  Connolly  Case.  The  question  here  is  whether  the  plain- 
tiff company  can  have  judgment  upon  an  account  which,  it  is 
admitted  by  demurrer,  was  made  up,  within  the  knowledge  of 
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both  seller  and  buyer,  with  direct  reference  to  and  in  execu- 
tion of  certain  agreements  under  which  an  illegal  combination, 
represented  by  the  seller,  was  organized.  Stated  shortly,  the 
present  case  is  this:  The  plaintiff  comes  into  court  admitting 
that  it  is  an  illegal  combination  whose  operations  restrain  and 
monopolize  commerce  and  trade  among  the  States  and  asks  a 
judgment  that  will  give  effect,  as  far  as  it  goes,  to  agreements 
that  constituted  that  combination,  and  by  means  of  which 
the  combination  proposes  to  accomplish  forbidden  ends.  We 
hold  that  such  a  judgment  cannot  be  granted  without  depart- 
ing from  the  statutory  rule,  long  established  in  the  jurispru- 
dence of  both  this  country  and  England,  that  a  court  will  not 
lend  its  aid,  in  anyway,  to  a  party  seeking  to  realize  the  fruitd 
of  an  agreement  that  appears  to  be  tainted  with  illegality,  al- 
though the  result  of  applying  that  rule  may  sometimes  be  to 
shield  one  who  has  got  something  for  which  as  between  man 
and  man  he  ought,  perhaps,  to  pay,  but  for  which  he  is  un- 
willing to  pay. 

In  such  cases  the  aid  of  the  court  is  denied,  not  for  the  ben- 
efit of  the  defendant,  but  because  public  policy  demands  that 
it  should  be  denied  without  regard  to  the  interests  of  individ- 
ual parties.  It  is  of  no  consequence  that  the  present  defend- 
ant company  had  knowledge  of  the  alleged  illegal  combination 
and  its  plans  or  was  directly  or  indirectly  a  party  thereto.  Its 
interest  must  be  put  out  of  view  altogether  when  it  is  sought 
to  have  the  assistance  of  the  court  in  accomplishing  ends  for- 
bidden by  the  law. 

In  Hanaver  v.  Doane,  12  Wall.  342;  349,  this  court  said: 
"The  whole  doctrine  of  avoiding  contracts  for  illegality  and 
immorality  is  founded  on  public  policy.  It  is  certainly  con- 
trary to  public  policy  to  give  the  aid  of  the  courts  to  a  vendor 
who  knew  that  his  goods  were  purchased,  or  to  a  lender  who 
knew  that  his  money  was  borrowed,  for  the  purpose  of  being 
employed  in  the  commission  of  a  criminal  act,  injurious  to 
society  or  to  any  of  its  members.'' 

In  McMiJlen  v.  Hoffman,  174  U.  S.  639,  654,  669,  where 
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the  authorities  axe  reviewed  and  the  whole  subject  carefully 
examined,  the  court  said:  "The  authorities  from  the  earliest 
time  to  the  present  uiutnimously  hold  that  no  court  will  lend 
its  assistance  m  any  way  towards  carrying  out  the  terms  of 
an  illegal  contract" — citing  many  Elnglish  and  American  cases 
— "The  court  refuses  to  enforce  such  a  contract,  and  it  permits 
defendant  to  set  up  its  illegality,  not  out  of  any  regard  for  the 
defendant  who  sets  it  up,  but  only  on  account  of  the  public 
interest.  It  has  been  often  stated  in  similar  cases  that  liie  de- 
fense is  a  very  dishonest  one,  and  it  lies  ill  in  the  mouth  of  the 
defendant  to  allege  it,  and  it  is  only  allowed  for  public  con- 
siderations and  in  order  the  better  to  secure  the  public  agiunst 
dishonest  transactions.  To  refuse  to  grant  either  party  to 
an  ill^al  contract  judicial  aid  for  the  enforcement  of  his  al- 
leged rights  under  it  tends  strongly  towards  reducing  the  num- 
ber of  such  transactions  to  a  minimum.  The  more  plainly 
parties  understand  that  when  they  enter  into  contracts  of  this 
nature  they  place  themselves  outside  the  protection  of  the  law, 
so  far  as  that  protection  consists  in  mding  them  to  enforce  such 
contracts,  the  less  inclined  will  they  be  to  enter  into  them. 
In  that  way  the  public  secures  the  benefit  of  a  rigid  adherence 
to  the  law."  In  that  case  the  principle  announced  in  Cappell  v. 
Hall,  7  Wall.  542,  558,  was  reaffirmed,  namely:  "Whenever  the 
illegality  appears,  whether  the  evidence  comes  from  one  side 
or  the  other,  the  disclosure  is  fatal  to  the  case.  No  consent  of 
the  defendant  can  neutralize  its  effect.  A  stipulation  in  the 
most  solemn  form  to  waive  the  objection  would  be  tainted  with 
the  vice- of  the  original  contract,  and  void  for  the  same  rea- 
son. Wherever  the  contamination  reaches  it  destroys.  The 
principle  to  be  extracted  from  all  the  cases  iS;  that  the  law 
will  not  lend  its  support  to  a  claim  founded  upon  its  viola- 
tion." 

In  Embrey  v.  Jemisan,  131  U.  S.  336,  348,  the  defendant, 
who  was  sued  upon  promissory  notes  given  in  execution  of  a 
previous  verbal  contract  that  was  illegal,  this  court  said  that 
he  could  not  "be  permitted  to  withdraw  attention  from  this 
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feature  of  the  transaction  by  the  device  of  obtaining  notes  for 
the  amount  claimed  under  the  illegal  agreement;  for  they  are 
not  foimded  on  any  new  or  independent  consideration,  but  are 
only  written  promises  to  pay  that  which  the  obligor  had  vei^ 
bally  agreed  to  pay.  They  do  not,  in  any  just  sense,  constitute 
a  distinct  or  collateral  contract  based  upon  a  valid  considera- 
tion. Nor  do  they  represent  an3rthing  of  value  in  the  hands  of 
the  defendant  which,  in  good  conscience,  belongs  to  the  plain- 
tiff or  to  his  firm.  Although  the  burden  of  proof  is  on  the 
obligor  to  show  the  real  consideration,  the  execution  of  the 
notes  could  not  obliterate  the  substantive  fact  that  they  grew 
immediately  out  of  and  are  directly  connected  with  a  wager- 
ing contract.  They  must,  therefore,  be  regarded  as  tainted 
with  the  illegality  of  that  contract,  the  benefits  of  which  the 
plaintiff  seeks  to  obtain  by  this  suit.  That  the  defendant  ex- 
ecuted the  notes  with  full  knowledge  of  all  the  facts  is  of  no 
moment.  The  djsfense  he  makes  is  not  allowed  for  his  sake, 
but  to  maintain  the  policy  of  the  law.  Coppell  v.  Wall,  7  Wall. 
542,  558." 

In  Montague  &  Co,  v.  Lowry,  193  U.  S.  38,  45,  46,  which  in- 
volved, in  part,  the  question  whether  a  particular  contract 
made  in  California  for  the  purchase  of  tiles  related  to  interstate 
commerce,  and  was  illegal,  the  court  said:  "The  provision  as 
to  this  sale  is  but  a  part  of  the  agreement,  and  it  is  so  united 
with  the  rest  as  to  be  incapable  of  separation  without  at  the 
same  time  altering  the  general  purpose  of  the  agreement. 
The  whole  agreement  is  to  be  construed  as  one  piece,  in  which 
the  manufacturers  are  parties  as  well  as  the  San  Francisco 
dealers,  and  the^refusal.to  sell  on  the  part  of  the  manufacturers 
is  connected  with  and  a  part  of  the  scheme  which  includes  the 
enhancement  of  the  price  of  the  unset  tiles  by  the  San  Fran- 
cisco dealers.  The  whole  thing  is  so  bound  together  that  when 
looked  at  as  a  whole  the  sale  of  unset  tiles  ceases  to  be  a  mere 
transaction  in  the  State  of  California,  and  becomes  a  part  of  a 
purpose  which,  when  carried  out,  amounts  to  and  is  a  contract 
or  combination  in  restraint  of  interstate  trade  or  commerce." 
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So,  in  Swijft  &  Co.  v.  UniM  States,  196  U.  8.  375,  396:  "The 
scheme  as  a  whole  seems  to  us  to  be  within  reach  of  the  law. 
The  constituent  elements,  as  we  have  stated  them,  are  enough 
to  give  to  the  scheme  a  body,  and  for  all  that  we  can  say,  to 
accomplish  it.  Moreover,  whatever  we  may  think  of  them 
separately,  when  we  take  them  up  as  distinct  chaiges,  they 
are  alleged  sufficiently  as  elements  of  the  scheme.  It  is  sug- 
^sted  that  the  several  acts  charged  are  lawful  and  that  in- 
tent can  make  no  difference.  But  they  are  bound  together  as 
the  parts  of  a  single  plan.  The  plan  may  make  the  parts  un- 
lawful.   Aikens  v.  Wiscawdn,  195  U.  S.  194,  206." 

In  BemerU  v.  National  Harrow  Company,  186  U.  S.  70,  87, 
88,  the  court,  after  referring  to  that  section  of  the  act  of  Con- 
gress relating  to  suits  by  the  Attorney  General  and  by  penH>ns 
injured  in  their  business  or  property,  said:  "Assuming  that 
the  plaintiff  is  right  so  far  as  regardis  any  suit  brought  under 
that  act;  we  are  nevertheless  of  opinion  that  any  one  sued  upon 
a  contract  may  set  up  as  a  defense  that  it  is  a  violation  of  the 
act  of  Ck>ngres8,  and  if  found  to  be  so,  that  fact  will  constitute 
a  good  defense  to  the  action.  The  first  section  of  the  act  pro- 
vides that  'every  contract,  combination  in  the  form  of  trust, 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  States,  or  with  foreign  nations,  is  hereby 
declared  to  be  illegal.'  Every  person  making  such  a  contract 
is  deemed  guilty  of  a  misdemeanor,  and  on  conviction  is  to  be 
punished  by  fine  or  by  imprisonment,  or  both.  As  the  statute 
makes  the  contract  in  itself  illegal,  no  recovery  can  be  had 
upon  it  when  the  defense  of  illegality  is  shown  to  the  comt. 
The  act  provides  for  the  prevention  of  violations  thereof,  and 
makes  it  the  duty  of  the  several  district  attorneys,  under  the 
direction  of  the  Attorney  General,  to  institute  proceedings  in 
equity  to  prevent  and  restrain  such  violations,  land  it  gives  to 
any  person  injured  in  his  busmess  or  property  the  right  to  sue, 
but  that  does  not  prevent  a  i»ivate  individual  when  sued  upon 
a>  contract  which  is  void  as  in  violation  of  the  act  from  setting 
it  up  as  a  defense,  and  we  think  when  proved  it  is  a  vaUd  de- 
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fense  to  any  claim  made  under  a  contract  thus  denounced  as 
iUegal." 

Again,  in  the  recent  case  of  Loewe  v.  Lawlor,  208  U.  S.  274, 
301,  which  involved  the  inquiry  whether  certain  acts  could  be 
regarded  as  in  restraint  of  interstate  commerce,  the  court  said : 
''So  that,  although  some  of  the  means  whereby  the  interstate 
traffic  was  to  be  destroyed  were  acts  within  a  State  and  some 
of  them  were  in  themselves  as  a  part  of  their  obvious  purpose 
and  effect  beyond  the  sc;ope  of  Federal  authority,  still,  as  we 
have  seen  the  acts  must  be  considered  as  a  whole,  and  the  plan 
is  open  to  condemnation,  notwithstanding  a  negligible  amount 
of  intrastate  business  might  be  affected  in  carrying  it  out.  If 
the  purpose  of  the  combination  was,  as  alleged,  to  prevent  any 
interstate  transportation  at  all,  the  fact  that  the  means  oper- 
ated at  the  one  end  before  physical  transportation  commenced 
and  at  the  other  end  after  the  physical  transportation  ended, 
was  immaterial."  See  also  Gibbs  v.  BdUxmore  Gas  Co.,  130 
U.  S.  396,  412. 

The  adjudged  cases  all  hold  that  upon  the  question  whether 
the  particular  contract  sought  to  be  enforced  arises  out  of  an 
illegal  transaction,  the  court  will  not  be  restricted  to  a  partial 
statement  of  the  facts  but  will  consider  all  the  circumstances 
connected  with  the  transaction  so  as  to  ascertain  its  real  na- 
ture. In  Addyston  Pipe  &  Steel  Coi  v.  United  States,  175  U.  S. 
211,  247,  the  court  said  that  ''all  the  facts  and  circumstances 
are,  however,  to  be  considered  in  order  to  determine  the  fun- 
damental question  whether  the  necessary  effect  of  the  com- 
bination is  to  restrain  interstate  commerce." 

Upon  the  whole  case,  and  without  further  citation  of  au- 
thorities, we  adjudge,  upon  the  admitted  facts,  that  the  com- 
bination, represented  by  the  plaintiff  in  this  case,  was  illegal 
under  the  Anti-Trust  Act  of  1890;  that  it  is  to  be  taken  as  one 
intended,  and  which  will  have  the  effect  directly,  to  restrain 
'and  monopolize  trade  and  commerce  among  the  several  States 
and  with  foreign  States;  and  that  the  plaintiff  cannot  have  a 
judgment  for  the  amount  of  the  account  sued  on,  because,  for 
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the  reasons  we  have  stated,  such  a  judgment  would,  in  effect, 
aid  the  execution  of  the  agreements  which  constituted  that 
illegal  combination.  We  consequently  hold  that  the  Circuit 
Court  of  Appeals  properly  sustained  the  third  defense,  and 
lightly  dismissed  the  suit.    Its  judgment  must  be  affirmed. 

It  is  8o  ordered. 

Mr.  Jt7sncE  Holmes,  with  whom  concurred  Mr.  Justice 
Brewer,  Mr.  Justice  White  and  Mr.  Justice  Pegkham,  dis- 
senting. 

This  action  is  for  goods  admitted  to  have  been  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  and  the  question 
arises,  as  has  been  explained,  on  demurrer  to  the  third  defense. 
The  elements  of  that  defense  may  be  stated  in  a  few  words. 
Nearly  all  the  manufacturers  of  wall  paper  in  the  United  States 
formed  a  combination  which,  under  the  present  policy  of  the 
law,  was  an  illegal  attempt  to  restrain  and  monopolize  trade 
in  and  among  the  several  States.  As  a  part  of  the  scheme  the 
plaintiff  corporation  was  created,  which  by  the  agreement  be- 
came the  purchaser  of  the  products  of  the  constituent  com- 
panies, and  was  to  sell  the  same,  although  the  constituent 
companies  continued  to  manufacture  and  to  carry  on  the  busi- 
ness of  soliciting  orders.  The  only  material  facts  about  this 
agreement  are  that  under  it  the  plaintiff  got  title  to  the  goods, 
that  it  fixed  prices  at  which  goods  were  to  be  sold,  and  that  it 
contemplated  compelling  the  jobbers  and  others  who  bought 
to  purchase  at  those  prices,  if  they  were  to  get  any  paper  at  all. 
The  conspirators  threatened  and  had  the  power  to  drive  any 
jobber  out  of  business  who  did  not  come  in. 

In  pursuance  of  the  combination  and  its  purpose  the  defend- 
ant, a  jobbing  house,  and  all  other  jobbers,  were  compelled  to 
sign  a  contract  which,  in  effect,  bound  them  to  buy  all  the  wall 
paper  needed  in  their  business  from  the  plaintiff  at  the  above- 
mentioned  prices,  and  which  made  it  an  "essential  condition 
of  this  agreement"  that  they  should  not  sell  at  lower  prices 
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or  upon  better  terms  than  those  at  which  the  plaintifiF  sold. 
After  these  two  contracts  were  made  the  defendant  ordered 
the  goods  in  question  at  the  prices  named.  It  is  alleged  that 
those  prices  were  unreasonable,  and  it  is  alleged,  repeatedly 
and  with  much  detail,  that  all  the  arrangements  were  made  and 
all  the  business  was  done  in  furtherance  of  the  plan  set  forth, 
contrary  to  the  law  of  the  United  States  and  of  the  States  con- 
cerned, and  in  violation  of  the  defendant's  rights,  this  suit 
being  the  final  step  in  the  attempt  to  carry  out  the  plan. 

It  seems  to  me  that  the  foregoing  facts  show  no  defense. 
I  will  consider  them  in  their  successive  degrees  of  connection 
with  the  affair,  and  in  the  first  place  will  take  up  the  terms  of 
the  actual  contracts  in  suit.  These  were  ordinary  parol  sales 
made  by  the  owner  of  goods.  The  suit  was  not  upon  the  gen- 
eral agreement  between  the  plaintiff  and  defendant.  That  by 
itself  sold  nothing,  and  it  may  be  questioned  whether  it  pur- 
ported absolutely  to  bind  the  defendant  to  buy  a  roll  of  paper. 
See  Dennis  v.  Slyfield,  117  Fed.  Rep.  474;  Sterling  Coal  Co.  v. 
Silver  Spring  Bleaching  <fe  Dyeing  Co,,  162  Fed,  Rep.  848,  850. 
The  actual  contmcts  by  which  the  plaintifiF  bound  itself  to  de- 
liver, aad  the  sales  under  which  it  did  deliver  the  specific  goods 
for  which  it  seeks  to  recover  the  price,  were  made  after  the 
making  of  the  general  agreement,  as  it  is  apparent  on  the  face 
of  that  agreement  that  they  must  have  been,  and  as  is  alleged 
by  the  answer  in  so  many  wordd.  Each  was  a  separate  trans- 
action. There  is  nothing  alleged  concerning  the  terms  of  these 
parol.sales  that  has  any  element  of  iU^ality  about  it. 

Next  as  to  the  effect  of  the  general  agreement  between  the 
plaintiff  and  defendant.  It  is  alleged  that  after  it  was  made 
the  members  of  the  combination  solicited,  received  and  filled 
orders,  and  charged  the  prices  fixed  in  the  original  combination 
agreement.  It  is  not  alleged  that  either  agreement  was  re- 
ferred to  even  by  implication.  The  sales  are  left  by  the  an- 
swer as  so  many  distinct  transactions.  But  if,  in  order  to  help 
the  defendant  to  esca|^,  we  are  to  infer  that  the  orders  were 
given  with  implied  reference  to  the  general  contract,  what  ef- 
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feet  could  such  a  reference  have?  Plainly  only  to  fix  the  price, 
and  for  this  purpose  it  was  simply  a  schedule,  figures  on  a 
piece  of  paper  or  in  the  memory  of  the  parties,  which  were 
adopted  by  pointing  to  them  in  some  way,  as  if  they  had  been 
written  on  a  blackboard.  It  did  not  matter  whether  the  docu* 
ment  pointed  at  was  lawful  or  unlawful,  as  the  whole  business 
was  done  by  the  later  contracts.  See  Interstate  Consolidated 
Street  Ry.  Co,  v.  Massachusetts,  207  U.  S.  79,  84,  86. 

If  the  condition  in  the  general  agreement  between  the  plain- 
tiff and  defendant  made  it  bad,  still  it  went  only  to  that  agree- 
ment and  to  the  plaintiff's  promise  to  sell  at  certain  prices,  not 
to  any  subsequent  sales,  or  to  the  defendant's  title  to  goods  got 
under  subsequent  sales.  If  it  had  been  incorporated  in  any 
way  into  the  specific  sales,  it  would  be  necessary  to  consider 
the  case  of  Cincinnati,  Portsmouth,  Big  Sandy  &  Pomeroy 
Packet  Co,  v.  Bay,  200  U.  S.  179,  186.  But  no  such  mcorporar 
tion  is  alleged,  or  in  any  probability  could  have  been  alleged. 
So  I  think  that  I  may  assume  that  the  parol  sales  were  made 
no  worse,  on  their  face,  by  any  reference  to  the  content  of  the 
general  agreement.  And  I  may  add  that  the  unlawfulness  of 
the  general  agreement  would  not  make  the  sales  bad  from  the 
outside,  so  to  speak,  if  that  was  all  that  there  was  against  them. 
A  lawful  purchase  is  not  made  unlawful  merely  by  being  the 
fulfillment  of  an  unlawful  contract. 

It  has  been  suggested  that  the  plamtiff  was  not  the  real 
seller  and  only  got  its  standing  from  the  general  agreement 
with  the  defendant,  and  that  therefore  it  had  to  rely  upon  an 
illegal  contract  to  make  out  its  case.  But  the  defense  does  not 
deny  that  the  plaintiff  became  the  owner  of  the  goods  or  that 
the  manufacturers  sold  in  its  name  as  the  original  combination 
provided.  It  is  true  that  it  says  that  the  arrangements  were 
made  with  a  view  of  disguising  the  real  transaction  and  pur- 
pose, and  that  really  the  business  was  to  be  done  by  the  manu- 
facturers, as  I  have  stated.  But  it  adds  that  payments  were 
to  be  made  to  the  plaintiff,  and  it  nowhere  suggests  that  the 
first  contract  set  forth  did  not  operate,  or  that  the  plaintiff 
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did  not  get  the  title  it  professed  to  transfer.  Its  ill^ality  would 
not  prevent  the  title  passing.  If  the  defendant  meant  to  deny 
that  it  bought  from  the  plaintiff  goods  which  the  plaintiff 
owned,  it  was  very  easy  to  deny  it  and  to  leave  the  plaintiff  to 
set  up  the  agreement  if  it  did  not  join  issue,  as  it  naturally 
would.  As  the  defense  stands,  I  think  it  means,  as  I  have  no 
doubt  is  the  fact,  that  the  technical  legal  title  to  the  goods  was 
in  the  plamtiff,  and  that  the  defendant  purported  to  contract 
with  it,  the  manufacturers  selling  in  its  name. 

I  now  pass  to  the  more  remote  considerations  that  are  sup- 
posed to  have  a  greater  effect.  It  is  said  that  the  specific  sales, 
the  general  agreement  and  the  original  combination  all  are 
steps  in  one  illegal  plan,  and  that  the  plan  gives  character  to 
the  whole.  But  we  must  be  more  precise.  The  plaintiff  alone 
was  party  to  the  plan.  The  defendant  represents  itself  as  a 
victim,  and  rays  that  the  plan  was  against  its  rights.  On  what 
ground  then  does  the  illegal  purpose  of  the  plaintiff  warrant 
the  defendant  in  professing  to  buy  its  goods  and  then  refusmg 
to  pay  for  them? 

The  plaintiff's  unlawful  purpose  did  not  make  it  unlawfu  to 
buy  the  plaintiff's  goods.  It  is  decided,  if  decision  is  necessary, 
that  a  purchaser  cannot  escape  merely  on  the  ground  that  the 
seller  is  an  unlawful  trust.  Connolly  v.  Union  Sewer  Pipe  Co.^ 
184  U.  S,  540;  ChaUanooga  Foundry  &  Pipe  Works  v.  Atlanta, 
203  U.  S.  390,  397.  I  repeat  that  it  is  not  alleged  that  the  de- 
fendant in  any  way  shared  the  plaintiff's  intent,  but  to  go 
further  than  I  need,  I  will  assume  that  it  may  be  taken  to  have 
made  the  general  contract  with  knowled^  of  that  intent. 
BOt  it  cannot  be  contended  that,  therefore,  it  was  party  to  a 
transaction  illegal  for  that  reason.  Whenever  a  party  knows 
that  he  is  buying  from  an  illegal  trust,  and  still  more  when  he 
buys  at  a  price  that  he  thinks  unreasonable,  but  is  compelled 
to  pay  in  order  to  get  the  goods  he  needs,  he  knows  that  he  is 
doing  an  act  in  furtherance  >pf  the  unl&wful  purpose  of  the  trust, 
whiish  always  is  to  get  the  most  it  can  for  its  wares.  But  that 
knowledge  makes  no  difference,  because  the  policy  of  not 
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furthering  the  purposes  of  the  trust  is  less  important  than  the 
policy  of  preventing  people  from  getting  other  people's  prop- 
erty for  nothing  when  they  purport  to  be  buying  it.  And  if 
knowledge  of  the  purchaser  that  he  is  furthering  the  purpose 
of  the  trust  makes  no  difference,  it  makes  no  difference  whether 
he  is  glad,  or  sorry  for  the  result.  A  man  does  not  make  con- 
duct otherwise  lawful  unlawful  simply  by  yearning  that  it 
should  be  so.  In  this  case  however  the  defendant  was  an  un- 
willing accessory,  exactly  as  Dee  was  in  the  Conriolly  Case. 

The  effect  of  the  defendant's  .knowledge  of  the  plaintiff's 
scheme  is  not  greater  because  it  signed  the  illegal  general  con- 
tract. I  think  that  I  have  shown  that  the  ill^ality  of  that 
contract,  taken  by  itself,  did  not  make  the  specific  sale  illegal, 
and  from  the  point  of  view  that  all  that  was  done  was  a  carry- 
ing out  of  the  plaintiff's  illegal  scheme,  it  does  not  matter  to 
the  legality  of  the  sales  whether  a  particular  previous  step 
was  legal  or  not.  If  knowledge  that  the  plaintiff  was  attempt- 
ing to  monopolize,  and  that  it  sold  at  prices  fixed  in  aid  of  the 
intent  would  not  exonerate  the  defendant  when  it  yielded  to 
its  necessities  and  bought,  the  same  knowledge  would  have  no 
greater  effect  if  the  same  necessities  led  it  to  agree  beforehand 
to  do  what  it  did. 

Perhaps,  in  order  to  answer  every  aspect  that  this  rambling 
defense  presents,  I  ought  to  say  in  conclusion  that  the  alle- 
gations that  the  price  was  unreasonable,  and  that  the  plaintiff 
threatened  and  had  power  to  drive  jobbers  out  of  business 
that  did  not  come  into  its  arrangement,  is  not  stated  in  such 
form  as  to  make  a  case  of  duress.  I  think  that  that  would 
have  been  the  strongest  ground  on  which  the  defense  could 
have  been  put.  Courts  and  legislation  sometimes  have  recog- 
nized that  the  so-called  freedom  to  contract  or  not  may  be 
made  illusory  by  the  economic  situation  of  one  of  the  parties. 
Sctdemmer  v.  Buffalo,  Rochester  dt  Pittsburg  Ry.  Co,,  20511.  S. 
1,.  12.  It  woufd  be  extending  the  recognition  further  than  it 
yet  has  been  extended,  so  far  as  I  am  aware,  to  apply  it  to  a 
case  like  this.    But  I  express  no  opinion  upon  its  possible  ap- 
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plication  because,  as  I  have  said,  the  allegations  are  not  di- 
rected to  that  end,  and  do  not  sufficiently  show  that  the  specific 
purchases  were  induced  by  fear.  Moreover,  as  such  duress, 
like  fraud,  goes  only  to  motives,  The  Eliza  Lines,  199  U.  S. 
119, 131,  if  the  frightened  or  defrauded  party  would  rescind  he 
must  restore  the  consideration,  or  at  least  be  ready  to  pay  the 
reasonable  price,  of  neither  of  which  is  there  any  hint. 

I  think  that  this  decision  must  mean  that  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  ought  to  have  been  decided  the 
other  way.  There,  as  here,  there  was,  or  was  assumed  to  be, 
an  illegal  trust.  In  furtherance  of  the  purposes  of  the  trust  a 
general  agreement  was  made  between  the  trust  and  the  de- 
fendants, the  purchasers,  which  required  defendants  to  buy 
from  the  plaintifT  alone  at  prices  alleged  to  be  unreasonable, 
they  receiving  a  rebate  upon  that  consideration,  and  which 
fixed  a  price  at  which  the  defendants  would  sell.  There  was 
just  as  much  of  a  scheme  and  just  the  same  scheme  in  that  case 
as  in  this.  In  both  the  defendants  cooperated  as  victims  to 
the  monopoly  in  precisely  the  same  way.  The  facts  spoke  for 
themselves,  and  were  the  same.  Nothing  is  added  to  the  case 
by  calling  the  arrangements  set  forth  a  scheme,  but  similar 
language  was  used  in  the  former  case,  as  appears  from  the  rec- 
ord. The  contract  will  be  found  in  the  same  record.  It  was 
assigned  as  error  and  ai^ed  that  the  .Circuit  Court  ruled  that 
the  said  contract,  again  set  forth,  was  not  void.  For  these 
reasons  I  feel  compelled  to  dissent  from  the  judgment  of  the 
court.  I  am  authorized  to  say  that  Mr.  Justice  Brewer, 
Mr.  Justice  White  and  Mr.  Justice  Peckham  concur  in  this 
dissent. 

Mb.  Justice  Brewer,  dissenting. 

Concurring  in  the  views  expressed  by  Mr.  Justice  Holmes, 
it  seenls  to  me  another  matter  is  worthy  of  consideration. 

The  transactions  between  the  plaintiff  and  defendant  were, 
as  held  by  the  court,  in  violation  of  the  Anti-Trust  Act,  26 
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Stat.  209.  That  act  defines  the  rights  and  liabilities  of  the  par* 
ties.  The  first  three  sections  prohibit  contracts  and  combinar 
tions  in  restraint  of  trade  and  monopolies;  declare  a  person 
violating  the  provisions  of  these  sections  guilty  of  a  misde* 
meanor  and  prescribe  the  punishment.  Section  4  gives  power 
to  the  Circuit  Courts  of  the  United  States  to  prevent  and  re- 
strain violations  of  the  act.  Section  6  provides  for  a  forfeiture 
of  property  owned  under  any  contract  or  combination  or  pur- 
suant to  any  conspiracy,  and  seized  while  in  course  of  trans- 
portation. Section  7  declares  that  any  person  injui*ed  in  his 
business  or  property  by  reason  of  anything  forbidden  or  de- 
clared 4x)  be  unlawful  in  the  act  may  sue  therefor  in  any  Circuit 
Court  of  the  United  States  in  the  district  in  which  the  defend- 
ant resides  or  ip  found,  without  respect  to  the  amount  in  con- 
troversy, and  shall  recover  threefold  damages  by  him  sustained. 

The  present  case  comes  within  the  proposition  that  "where 
a  statute  creates  a  new  offense  and  denounces  the  penalty,  or 
gives  a  new  right  and  declares  the  remedy,  the  punishment  or 
the  remedy  can  be  only  that  which  the  statute  prescribes." 
Farmers  &  Mechanics^  National  Bank  v.  Dealing,  91  U.  S.  29, 
35;  Bamet  v.  National  Bank,  98  U.  S.  555.  These  two  cases 
arose  under  the  National  Banking  Act  of  June  3,  1864,  c.  106, 
13  Stat.  99,  and  illustrate  the  doctrine  referred  to.  That  act 
prescribed  the  rate  of  interest  which  might  be  taken  by  na- 
tional banks,  and  added  that  knowing  and  receiving  a  greater 
rate  of  interest  should  forfeit  the  entire  interest;  or  if  the  in- 
terest had  been  paid,  that  the  person  paying  might  recover  in 
an  action  of  debt  twice  the  amount  of  interest  thus  paid. 
These  cases  held  that  relief  for  a  violation  of  the  statute  was  a 
forfeiture  of  the  interest  due  and  not  paid,  or  in  case  the  in- 
terest had  been  paid  an  action  of  debt  to  recover  double  the 
amount  paid.    See  also  Oates  v.  National  Bank,  100  U.  S.  239. 

In  Stephens  v.  Monongahela  Bank,  111  U.  S.  197,  it  was  de- 
cided that  the  iemedy  prescribed  by  the  statute  was  exclusive. 
In  Driesbach  v.  National  Bank,  104  U.  S.  52,  it  was  held  that 
usurious  interest  paid  a  national  bank  on  renewing  a  series  of 
VOL.  ccxn— 18 
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notes  could  not  in  an  action  by  the  bank  on  the  last  of  them 
be  applied  in  satisfaction  of  the  principal  of  the  debt. 

NoW;  the  remedies  given  in  the  Anti-Trust  Act  are  three  in 
number:  First,  a  criminal  prosecution;  second,  a  forfeiture  of 
property;  and,  third,  an  action  by  any  person  injured  to  re- 
cover threefold  the  damages  by  him  sustained.  These  being 
the  remedies  prescribed,  are  exclusive.  The  defendant  sought 
neither  of  these  remedies.  It  was  not  so  anxious  for  the  public 
welfare  as  to  make  complaint  and  secure  criminal  proceedings. 
There  was  no  property  to  be  forfeited.  It  did  not  seek  to  re- 
cover threefold  the  damage  it  had  sustained,  but  only  to  avoid 
paying  for  the  property  it  had  purchased.  The  reason  therefor 
is  suggested  in  the  opinion  of  the  Circuit  Court  of  Appeals, 
148  Fed.  Rep.  939,950: 

"The  averment  that  they  paid  50  per  cent  more  for  their 
gross  purchases  in  consequence  of  the  illegal  combination  has 
little  merit  in  it,  moral  or  otherwise.  They  doubtless  sold 
again  at  the  great  minimum  profit  they  agreed  to  exact  from 
retailers,  and  the  retailers  later  exacted  the  undue  profit  from 
the  consuming  public." 

Something  of  the  same  idea  of  the  exclusi  veness  of  a  statutory 
remedy  finds  expression  in  Texas  &  Pacific  Railway  Company 
V.  Abilene  Cotton  OH  Company,  204  U.  S.  426,  in  which  it  was 
held  that  a  carrier  could  not  maintain  an  action  at  common  law 
for  excessive  and  unreasonable  freight  charges  exacted  on  in- 
terstate shipments,  where  the  rates  cbaiged  were  those  which 
had  been  duly  fixed  by  the  carrier  according  to  the  interstate 
commerce  act,  and  had  not  been  found  to  be  unreasonable  by 
the  Interstate  Commerce  Commission,  and  this  notwithstand- 
ing the  provision  in  §  22  of  the  act  to  regulate  interstate  com- 
merce: ''  Nothing  in  this  act  contained  shall  in  any  way  abridge 
or  alter  the  remedies  now  existing  at  conunon  law  or  by  statute, 
but  the  provisions  of  this  act  are  in  addition  to  such  remedies/' 
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UNITED  STATES  v.  MARVIN. 

APPEAL  FROM  THE  COUBT  OF  CLAIMS. 
No.  43(1.    Submitted  Januazy  7,  1909.— Decided  Fefanuucy  1, 1909. 

The  bankruptcy  court  of  the  United  States  is  always  open  for  the 
transaction  of  business  whether  the  judge  be  personaUy  present  or 
not;  and,  under  }}  574,  638,  828,  Rev.  Stat.,  and  chap.  II,  S  2,  of 
the  Bankruptcy  Act  of  July  1,  1898,  c.  541,  30  Stat.  544,  545,  clerks 
of  the  United  States  courts  are  entitled  to  the  per  diem  compensa- 
tion for  those  days  on  which  yoluntary  petitions  in  bankruptcy  are 
referred  to  the  referee  during  the  absence  of  the  judge.  United  States 
V.  i^tnne^;,  185  U.  S.  236,  foUowed;  Owen  v.  United  States,  41  C.  Ci. 
69,  approved. 

42  C.  a.  542,  affirmed. 

Mr.  Assistant  Attorney  General  John  Q.  Thompson  and  Mr. 
Philip  M.  Ashford,  Attorney,  for  the  United  States. 

Mr.  Chades  C.  Lancaster  for  appellee. 

Per  Curiam:  This  suit  was  brought  to  recover  the  sum  of 
$535,  ''for  services  rendered  oq  behalf  of  the  United  Stfttes 
from  June,  1900,  to  April  1,  1906,  to  wit:  For  attendance  on 
court  while  actually  in  session  during  the  terms,  with  the  judge 
presiding  and  judicial  business  actually-  transacted  in  court,  as 
provided  by  §§  574,  638  and  828,  Rev.  Stat.,  and  chapter  II, 
§  2,  Bankruptcy  Act  (30  Stat.  L.  545),  107  days  at  $5.00  per 
day." 

The  Court  of  Claims  filed  its  findings  of  fact  and  conclusion 
of  law  April  20, 1908,  as  follows: 

"Findings  of  fact. 
"I.  During  the  times  hereinafter  mentioned  the  claimant, 
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Edwin  E.  Marvin,  was  clerk  of  the  District  and  Circuit  Courts 
of  the  United  States  for  the  District  of  Connecticut. 

"II.  For  services  on  behalf  of  the  United  States  during  the 
period  from  July.l,  1900,  to  April  1,  1906,  the  claimant  made 
up  his  supplemental  accounts  duly  verified,  and  presented  the 
same  to  the  United  States  court  for  approval  in  the  presence 
of  the  district  attorney,  and  orders  approving  the  same  as  being 
just  and  according  to  law  were  entered  of  record.  Said  ac- 
counts were  then  presented  to  the  Attorney  General  and  the 
accounting  officers  of  the  Treasury  Department  for  payment, 
and  the  payment  of  the  items  embraced  in  Finding  III  was 
refused. 

"III.  Said  items,  the  payment  of  which  was  so  refused, 
were  alleged  to  be  for  attendance  on  Qourt  while  actually  in 
session  during  the  terms,  or  when  business  was  transacted  in 
court  upon  order  of  the  judge,  and  were  for  107  days  at  15.00 
per  day,  making  $535. 

"The  business  so  transacted  was  the  reference  by  the  clerk 
to  the  referee  of  volimtary  petitions  in  bankruptcy  filed  during 
the  absence  of  the  judge  from  the  district.  No  written  orders 
were  received  by  the  clerk  to  open  the  court  for  the  purpose  of 
making  said  references,  or  for  any  other  purpose;  the  judge 
was  not  personally  present,  and  no  writs,  orders  or  decrees 
were  received  from  the  judge  sitting  in  chambers.  The  journal 
made  by  the  claimant  does  not  show  that  the  court  was  open 
on  any  of  the  days  for  which  per  diema  are  claimed.  The 
claimant,  after  learning  of  the  decision  of  the  Court  of  Claims 
in  the  Owen  case  (41  C.  Cls.  R.  69),  went  back  in  his  District 
Court  journal  and  on  the  last  day  of  every  month  over  which 
his  account  extended  interlined  the  daj^  in  such  month  upon 
which  he  had  made  references,  merely  stating  them  as  dajrs  in 
which  court  business  in  bankruptcy  proceedings  was  trans- 
acted. 

"Candusum  of  law. 

"Upon  the  foregoing  findings  of  fact  the  court  decides,  as  a 
conclusion  of  law,  that,  under  the  Oivm  case  (41  C*.  ds.  R,  69), 
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and  the  FinneU  case  (185  U.  8. 236),  the  claimant  is  entitled  to 
a  judgment  for  five  hundred  and  thirty-five  dollars  ($535)/' 

And  entered  judgment  without  an  opinion.    42  Ct.  Cls.  542. 

The  ease  was  brou^t  here  by  appeal  and  submitted  on 
printed  arguments. 

C!ounsel  for  appellee  referred  to  a  certified  copy  of  the  order 
of  court  approving  the  account  referred  to  in  Finding  II,  stat- 
ing that  it  was  attached  to  the  account  of  claimant  now  on  file 
in  the.  Court  of  Claims. .  That  order  contains,  among  other 
things,  "  It  is  hereby  certified  that  upon  each  day  for  whidi  a 
per  diem  is  chaiged  in  this  account  the  court  was  opened  for 
busmess  and  court  business  transacted  in  bankruptcy  matters 
as  stated.'' 

The  Government  objects  on  the  ground  that  the  order  is  not 
set  forth  in  the  findings,  and  moreover  that  the  paragraph  is  of 
no  effect,  "  because  in  the  nature  of  a  statement  of  a  conclusion 
of  law." 

The  various  applicable  statutory  provisions  will  be  found  in 
United  States  v.  FinneU,  185  U.  S.  236,  and  in  Owen  v.  United 
States,  41  Ct.  Cls.  69. 

We  concur  with  the  Court  of  Claims  that  the  two  cases  cited 
govern  the  disposition  of  this  case,  and,  accordingly,  affirm  the 
judgment. 
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THOMAS  V.  STATE  OF  TEXAS. 

ERROR  TO  THE  COURT  OP  CRIMINAL  APPEALS  FOR  THE  STATE 

OF  TEXAS. 

No.  6.    Argued  November  8, 1908.— Decided  February  23, 1909. 

Where  neither  the  constitutionality  of  the  state  statute,  nor  the  inter- 
pretation thereof  by  the  state  court,  is  assailed,  but  the  contention  is 
that  negroes  were  excluded  from  the  juries  because  of  their  race  or 
color,  the  question  is  one  of  fact,  and  the  decision  of  the  state  court  is 
not  reviewable  by  this  court  under  \  709«  Rev.  Stat.,  in  the  absence  of 
such  gross  abuse  as  to  amount  to  denial  of  due  process  of  law. 

Discriminatiion  against  the  accused  in  the  selection  of  the  grand  or  petit 
jury  cannot  be  presumed  from  the  mere  fact  that  none  of  the  jurors 
were  negroes  or  of  African  descent;  and  here  it  appears  that  a  negro 
was  on  the  grand  jury  finding  the  indictment  and  negroes  were  on  the 
venire  from  which  the  trial  jury  was  drawn,  and  nothing  in  the  rec- 
ord indicates  discrimination. 

95  S.  W.  Rep.  1069,  affirmed. 

Thomas  was  convicted  of  the  murder  of  John  Blair,  and  his 
punishment  fixed  at  death.  Before  arraignment  and  trial  he 
filed  his  separate  motions  to  quash  the  indictment  and  special 
venire  drawn  in  this  cause,  which  motions  were  sworn  to,  and 
alleged  that "  because  of  the  race  prejudice  and  ill  feeling  against 
the  negroes  in  Harris  County,  and  against  this  defendant  in 
particular,  on  account  of  his  color  and  race,  and  because  of  the 
sentiment  against  placing  negroes,  or  persons  of  color,  or  of 
African  descent,  upon  the  grand  juries  and  petit  juries  in  said 
county  .  .  .  the  grand  jury  finding  and  returning  the  bill 
of  indictment  against  him  herein  was  composed  almost  ex- 
clusively of  white  persons,  there  being  not  to  exceed  one  negro, 
or  person  of  African  descent,  and  of  the  same  race  and  color  of 
this  defendant  upon  said  grand  jury/'  It  was  also  alleged  that 
"because  of  the  race  prejudice  and  ill  feeling  existing  against 
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the  negroes  or  persons  of  African  descent  in  Harris  County, 
and  against  this  defendant  in  particular,  on  account  of  his  color 
and  race,  there  were  no  negroes  or  persons  of  African  descent 
upon  the  venire  list  of  persons  drawn  to  serve  as  jurors  in  this 
cause,  and  that  the  list  of  jurors  drawn  was  composed  exclu- 
sively of  white  persons,  all  negroes  or  persons  of  African  descent 
having  been  intentionally  excluded  and  left  off  of  the  special 
venire  or  list  of  jurors  drawn  in  this  cause  by  the  jury  commis- 
sion because  of  their  race  and  color."  It  was  further  alleged 
that  one-fourth  of  the  qualified  jim)rs  of  Harris  County  were 
negroes  or  persons  of.  African  descent.  By  agreement  and  con- 
sent of  the  court  evidence  was  heard  upon  the  two  motions  at 
the  same  time,  and  considered  by  the  court  upon  each,  the 
same  as  if  said  motions  had  been  heard  separately. 

Upon  considering  the  evidence  on  the  hearing  of  said  mo- 
tions, the  same  were  each  overruled  by  the  court. 

The  case  was  taken  on  writ  of  error  to  the  Court  of  Criminal 
Appeals,  the  highest  court  of  Texas  for  criminal  cases,  and  the 
conviction  affirmed.  The  action  of  the  trial  court  in  overruling 
the  motions  to  quash  was  reviewed  by  the  Court  of  Criminal 
Appeals  and  the  rulings  sustained.  95  S.  W.  Rep.  1009.  It  was 
then  brought  here  on  writ  of  error. 

Afr.  Noah  Allen  and  Mr.  Frederick  S.  Tyler  for  plaintiff  m 
error: 

Whenever  by  any  action  of  a  State,  whether  through  its 
legislature,  courts,  executive  or  administrative  officers,  all  per- 
sons of  the  African  race  are  excluded,  solely  because  of  race  and 
color,  from  serving  as  grand  or  petit  jurors  in  the  criminal 
prosecution  of  a  person  of  that  race,  theeqiial  protection  of  ^e 
laws  is  denied  to  him,  contrary  to  the  Fourteenth  Amendment, 
Strauder  v.  West  Virginia,  100  U.  S.  303;  Virginia  v.  Rives,  100 
U.  S.  313;  Ex  parte  Virginia,  100  JJ .  8,  344;  Neal  v.  Delaware, 
103  U.  S.  370;  Gibson  v/Misstssippi,  162  U.  S.  565;  Carter  v. 
Texas,  177  U.  S.  442;  Martin  v.  Texas,  200  U.  S.  316. 

It  is  admitted  that  a  mixed  jury,  some  of  which  shall  be  of 
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the-same  race  with  the  accused,,  cannot  be  demanded  as  of  right 
in  any  vibse,  nor  is  a  jury  of  that  character  guaranteed  by  the 
Fourteenth  Amendment,  Virginia  v.  Rives,  supra;  Neaty.  Ddor 
ware,  supra;  Martin  v.  Texas,  supra;  but  that  the  accused  is 
entitled  to  demand,  under  the  Constitution  of  the  United  States, 
that  in  oiganizing  the  grand  jury,  as  well  as  impanelling  the 
petit  jury,  there  shall  be  no  exclusion  of  his  race,  and  no  dis- 
crimination against  them  because  of  their  race  or  color,  is  con- 
clusively settled  by  the  decisions.  Virginia  v.  Rives,  supra; 
In  re  Wood,  140  U.  S.  278, 285;  Martin  v.  Texas,  supra;  Farrow 
V.  State,  45  So.  Rep.  619;  Montgomery  v.  State,  45  So.  Rep.  879. 

Mr.  Robert  Vance  Davidson,  Attorney  General  of  the  State  of 
Texas,  and  Mr.  James  DuBose  WaUhaU,{oT  defendant  in  error: 

The  trial  court  having  permitted  plaintiff  in  error  to  intro- 
duce evidence  and  offer  proof  in  support  of  his  motion  to  quash 
the  indictment  and  special  venire  drawn  in' his  case,  and  having 
considered  said  evidence  and  overruled  the  motion  upon  the 
ground  that  no  discrimination  again^  him  was  shown,  and  the 
Court  of  Criminal  Appeals,  the  highest  court  in  Texas  in  criminal 
cases,  after  a  full  review  of  the  testimony,  having  decided  that 
the  trial  court  acted  properly  in  overruling  said  moti<m,  such 
ruling  win  not  be  disturbed  by  the  Supreme  Court  of  the  United 
States  upon  writ  of  error.  Barrington  v.  Missouri,  205  U.  S. 
484;  Alien  v.  State,  70  S.  W,  Rep.  85;  Monroe  v.  State,  23  Texas, 
210;  Nash  v.  State,  2  Texas  App.  362;  Hawkins  v.  Staie,  27 
Texas  App.  273;  Shaw  v.  State,  32  Texas  Cr.  Rep.  155. 

Mb.  Chief  Justice  Fuller,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

It  is  not  contended  that  the  laws  of  Texas,  under  which  grand 
and  petit  juries  are  selected,  are  in  themselves  discriminating 
and  in  violation  of  the  Constitution  of  the  United  States.  It  is 
admitted  by  plaintiff  in  error  that  neither  the  constitution  nor 
statutes  of  Texas  prescribed  any  rule  for,  or  mode  of  procedure 
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in,  the  trial  of  criminal  cases  which  is  not  equally  applicable  to 
all  citizens  of  the  United  States  and  to  all  persons  within  the 
jurisdiction  of  the  State  without  regard  to  race,  color,  or  previ- 
ous condition  of  servitude.  Nor  is  it  contended  that  the  con- 
stitution and  laws  of  the  State  had,  at  the  time  this  prosecution 
was  instituted,  been  so  mterpreted  by  the  courts  of  Texas  as  to 
prevent  the  enforcement  of  rights  secured  equally  to  all  citizens 
of  the  United  States  without  regard  to  race  or  color.  The  only 
contention  was  that  the  jury  commissioners  in  the  selection  of 
the  grand  and  petit  juries  who  returned  the  indictment  and 
tried  plaintiff  in  error  did  in  fact  exclude  therefrom  negroes  or 
persons  of  African  descent,  because  of  their  race  and  color. 
This  was  a  question  of  fact,  and  the  ordinary  rule  is  that  ques- 
tions of  fact  will  not  be  reviewed  by  this  court  on  writs  of  error 
to  state  courts. 

In  the  case  of  In  re  Kemmler,  136  U.  S.  436,  449,  it  was  inti- 
mated that  if  the  highest  court  of  a  State  ''had  committed  an 
error  so  gross  as  to  amount  in  law  to  a  denial  by  the  State  of 
due  process  of  law  to  one  accused  of  crime,  or  of  some  right  se- 
cured to  him  by  the  Constitution  of  the  United  States,"  this 
court  might  take  jurisdiction,  but  the  occurrence  of  such  an 
instance  was  not  suggested  as  probable. 

In  Barrington  v.  Missouri,  205  U.  S.  483, 484,  the  plamtiff  in 
error,  before  the  trial  of  the  cause  commenced,  apphed  for  a 
change  of  venue  on  the  ground  of  local  prejudice.  Upon  the 
hearing  of  the  application  many  witnesses  were  examined  and 
testified,  and  the  trial  court  decided  that  prejudice  justifying 
a  change  of  venue  had  not  been  made  out  and  denied  the  ap- 
plication. In  dismiflfflng  the  writ  of  error  in  the  above  case  we 
said: 

''  It  is  now  contended  that  the  refusal  to  grant  the  clumge  of 
venue  deprived  plaintiff  in  error  of  a  fair  and  impartial  trial, 
to  which,  under  the  Federal  Constitution,  he  was  entitled.  The 
state  Supreme  Court  held  it  to  be  a  well-settled  rule  of  law  in 
Missouri  that  the  granting  of  a  change  of  venue  in  a  criminal 
caae  rested  largely  in  the  discretion  of  the  trial  court,  and  'that 
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where  the  trial  court  has  heard  the  evidence  in  favor  of  and 
against  the  application,  and  a  conclusion  reached  adversely  to 
granting  the  change,  such  ruling  will  not  be  disturbed  by  this 
court,  and  should  not  be  unless  there  are  circumstances  of  such 
a  nature  as  to  indicate  ah  abuse  of  the  discretion  lodged  in  such 
court.'  And  the  Supreme  Court,  after  a  full  review  of  all  the 
testimony,  decided  that  the  trial  court  had  acted  properly  in 
overruling  the  application  for  a  change  of  venue.  In  our  judg- 
ment no  Federal  question  was  involved.  Were  this  otherwise 
it  would  follow  that  we  could  decide  in  any  case  that  the  trial 
court  had  abused  its  discretion  under  the  laws  of  the  State  of 
Missouri,  although  the  Supreme  Court  of  that  State  had  held 
to  the  contrary." 

It  was  ruled  in  Martin  v.  Texas,  200  U.  S.  316,  as  in  other 
cases,  that  discrimination  in  organizing  a  grand  jury  and  im- 
panelling a  petit  jury  cannot  be  established  by  merely  proving 
that  no  one  of  the  defendant's  race  was  on  either  of  the  juries, 
and  that  an  accused  person  cannot  of  right  demand  a  mixed 
jury,  some  of  which  shall  be  of  his  race,  nor  is  a  jury  of  that  kind 
guaranteed  by  the  Fourteenth  Amendment  to  any  race.  And 
it  was  said  ''What  an  accused  is  entitled  to  demand,  under  the 
Constitution  of  the  United  States,  is  that  in  organizing  the 
grand  jury  as  well  as  in  the  impanelling  of  the  petit  jury,  there 
shall  be  no  exclusion  of  his  race,  and  no  discrimination  against 
them,  because  of  their  race,  or  color." 

As  before  remarked,  whether  such  discrimination  was  prac- 
ticed in  thii?  case  was  a  question  of  fact,  and  the  determmation 
of  that  question  adversely  to  plaintiff  in  error  by  the  trial  court 
and  by  the  Court  of  Criminal  Appeals  was  decisive,  so  far  as 
this  court  is  concerned,  unless  it  could  be  held  that  these  de- 
cisions constitute  such  abuse  as  amounted  to  an  infraction  of 
the  Federal  Constitution,  which  cannot  be  presumed,  and  which 
there  is  no  reason  to  hold  on  the  record  before  us.  On  the  con- 
trary, the  careful  opinion  of  the  Court  of  Criminal  Appeals, 
setting  forth  the  evidence,  justifies  the  conclusion  of  that  court 
that  the  negro  race  was  not  intentionally  or  otherwise  dis- 
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criminated  against  in  the  selection  of  the  grand  and  petit  jurors. 
Indeed,  there  was  a  negro  juror  on  the  grand  jury  which  in- 
dicted plaintiff  in  error,  and  there  were  negroes  on  the  venire 
from  which  the  jury  which  tried  the  case  was  drawn,  although 
it  happened  that  none  of  them  were  drawn  out  of  the  jury  box. 
The  court  said: 

"It  may  be  that  the  jury  conmiissioners  did  not  give  the 
negro  race  a  full  pro  rata  with  the  white  race  in  the  selection  of 
the  grand  and  petit  jurors  in  this  case,  still  this  would  not  be 
evidence  of  discrimination.  If  theyfahrly  and  honestly  en- 
deavored to  discharge  their  duty,  and  did  not  in  fact  discrimi- 
nate against  the  negro  race  in  the  selection  of  the  jury  lists,  then 
the  Constitution  of  the  United  States  haa  not  been  violated, 
We  understand  the  rule  to  be  that  mere  error  in  administering 
the  criminal  law  of  the  State,  or  in  the  conduct  of  a  criminal 
trial,  no  Federal  right  being  invaded  or  denied,  is  beyond  the 
revisory  power  of  the  Supreme  Court  of  the  United  States  under 
the  Constitution  and  the  statutes  regulating  its  jurisdiction." 

No  other  point  requiring  consideration,  the  result  is 

Judgment  affirmed. 


JOHNSON  V.  MUESER. 

BRROR  TO  TBB  OOimT  OF  APPEALS  OF  THS  DI8TBICT  OF 
COLUMBIA. 

No.  67.    Argued  January  12,  1909.— Decided  February  23, 1909. 

Fraach  v.  Moore,  211  U.  S.  1,^  followed  to  eCFect  that  decisions  of  the 
Court  of  Appeals  of  the  District  of  Columbia  in  appeals  from  the  Com- 
missioner of  Patents  are  not  reviewable  by  this  court. 

Writ  of  error  to  review  26  App.  D.  C.  61,  dismissed  and  c*jrtiorari  denied. 

The  facts  are  stated  in  the  opinion. 

1  For  headnote  in  Fraach  v.  Moore,  see  post,  p.  285. 
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Mr.  Mdvitte  Church,  with  whom  Mr.  James  A.  Carr  was  on 
the  brief,  for  plaintiff  in  error. 

Afr.  Stephen  J.  Cox,  with  ^om  Mr.  William  Raimand  Baird 
was  on  the  brief,  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

This  was  a  proceeding  of  interferen(Se  in  which  the  examiner 
of  interferences  awarded  priority  to  Mueser.  This  decision  was 
in  tmn  affirmed  by  the  examiners-in-chief s  and  by  the  Com- 
missioner. From  the  decision  of  the  Commissioner  an  appeal 
was  taken  to  the  Court  of  Appeals  of  the  District  of  Columbia, 
and  that  court  affirmed  the  decision  of  the  Commissioner  of 
Patents,  and  directed  that  its  own  decision  be  certified  to  the 
Commissioner  of  Patents,  as  required  by  law.  The  court  held 
that  in  such  a  proceeding  it  would  not  review  the  action  of  the 
Patent  Office  in  deciding  that  the  issue  was  a  patentable  one, 
but  would  confine  ifis  consideration  to  the  question  of  priority 
alone.  29  App.  D.  C.  61.  And  in  the  course  of  its  opinion  the 
court  said: 

"It  must  be  borne  in  mind  that  the  final  judgment  of  this 
court  entitling  a  claimant  to  a  patent,  in  either  an  ex  parte  or  an 
interference  proceeding,  is  not  conclusive  of  either  patentability 
or  priority.  The  patent,  when  issued,  may  be  attacked  in  the 
courts  by  parties  whose  interests  may  be  affected  by  the  mo- 
nopoly claimed  thereunder;  and  the  defeated  party  has  another 
remedy  by  proceeding  in  a  court  of  equity,  as  provided  in  §  4915, 
Rev.  Stat." 

We  think  our  ruling  in  Frasch  v.  Moore,  211  U.  S.  1,  is  ap- 
plicable, and  that  this  writ  of  error  must  be  disposed  of  ac- 
cordingly. The  application  for  certiorari  must  take  the  same 
course, 

.    Writ  of  error  diemiseed. 
Certiarari  denied. 
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E.  a  ATKINS  &  COMPANY  v.  MOORE,  COMMISSIONER 
OF  PATENTS. 

APPEAL  FROM  ANI>  IN  ERROR  TO  THE  COURT  OF  APPEALS  OF  THE 
DlffTRICT  OF  COLUMBLk. 

No.  8ft.    Argued  Jaauuy  22, 1909.— Decided  Febniaiy  23,  1909. 

Prooeedingti  under  the  Trade-Mark  Act  of  February  20, 1905,  c.  592,  33 
Stat.  724,  and  the  qiecific  provisions  of  {  9  thereof,  are  governed  by 
the  same  rules  of  practice  and  procedure  as  in  the  instance  of  patents; 
and  dedsions  of  the  Court  of  Appeals  of  the  Distrrct  of  Columbia  on 
appeals  from  the  Commiflsioner  of  Patents  are  not  reviewable  by  the 
court.  Fraach  v.  Mocre,  211  U.  8. 1,  followed;  ^  Gaines  v.  Knecht  A 
Scn^  27  App.  D.  C.  53Q,  approved. 

Plaintiffb  filed  their  appUcation  for  a  trade-mark  on  June 
12, 1905,  in  which  it  was  recited  that — 

"The  trade-niark  consists  of  a  symbol  composed  of  the  letters 
'AAA'  .  .  ,.  The  t^e-mark  is  usually  displayed  on  the 
goods,  by.  etching,  staitnping  or  otherwise  marking  the  same 
Upon  the  blade  of  the  saw,  and  by  inscribing  same  upon  the 
packages  containing  such  saws.'' 

This  was  amended  August  30, 1905,  by  adding  the  sentence — 

"The  trade-mark  is  shown  with  the  letters  arranged  in  the 
form  of  a  monogram." 

>  The  headnote  in  FroMch  v.  Moore,  211  U.  S.  1,  is  as  follows: 
A  decision  of  the  Court  of  Appeals  of  the  District  of  Columbia  in  an 
appeal  from  the  Commissioner  of  Patents  under  Rev.  Stat.,  §§  4914, 
4915,  §  9  of  the  act  of  February  9,  1893,  c.  74,  27  Stat.  434,  and  $  780, 
Rev.'  Stat.,  District  of  Columbia,  is  interlocutory  and  not  final  and  is  not 
reviewable  by  this  court  under  $  8  of  the  act  of  February  9, 18Q3,  either 
by  appeal  or  writ  of  errov;  Bausaeau  v.  Browne  21  App.  D,  C.  73,  ap- 
proved. 
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The  examiner  suggested  that  the  description  of  the  trade- 
mark should  be  amended  so  as  to  read— 

^'The  trade-mark  consists  of  a  monogram  composed  of  the 
letters 'A.AA.'" 

naintlffs  declined  to  comply  with  the  suggestion,  and  ap- 
pealed from  the  ruling  of  the  examiner  that  such  amendment 
should  be  made  to  the  Commissioner  of  Patents,  who,  on  Febru- 
ary 20,  1906,  overruled  the  decision  of  the  examiner  and  held 
that  the  description  was  sufficient. 

April  27,  1906,  plaintiffs  were  notified  that  their— 

'' AppUcation  for  the  registration  of  a  trade-mark  for  a  symbol 
composed  of  the  letters  'AAA,'  for  saws  of  all  kinds,  filed 
June  12, 1905,  Ser.  No.  7998,  has  been  examined  and  passed  for 
publication,  in  compliance  with  section  6  of  the  act  authorizing 
the  re^tration  of  trade-marks,  approved  February  20,  1905. 
The  mark  will  be  published  in  the  Official  Gazette  of  May  15, 
1906." 

The  act  of  February  20, 1905,  c.  692,  §  1,  33  Stat.  724,  pro- 
vided that  the  applicant  should  file  an  application  in  writing, 
which  should  contain,  among  other  things: 

"A  description  of  the  trade-mark  itself  and  a  statement  of 
the  mode  in  which  the  jsame  is  applied  and  affixed  to  goods  and 
the  length  of  time  during  which  the  trade-mark  has  been  used. 
With  this  statement  shall  be  filed  a  drawing  of  the  trade-mark, 
signed  by  the  applicant  or  his  attorney,  and  such  number  of 
specimens  of  the  trade-mark,  as  actually  used,  as  may  be  re- 
quired by  the  Commissioner  of  Patents." 

This  act  was  amended  by  the  act  of  May  4,  1906,  c.  2081, 
§  1,  34  Stat.  168,  by  inserting  after  the  words  "description  of 
the  trade-mark  itself,"  the  words  "  only  when  needed  to  express 
colors  not  shown  in  the  drawing." 

On  June  21, 1906,  the  Patent  Office  sent  plaintiffs  the  follow- 
ing communic0.tioa: 

''Attention  is  directed  to  the  act  approved  May  4, 1906,  pro- 
viding for  a  descriptio;i  of  the  trade-mark  itself  only  when 
needed  to  express  colors  not  shown  in  the  drawing. 


Digitized  by 


Google 


ATKINS  V.  MOORE.  287 

212  U.  S.         Axgument  for  Appellant  and  FUintiif  in  Bnor. 

'' Inasmuch  as  the  trade-mark  covered  by  this  application 
cannot  be  registered  until  after  July  1,  1906,  when  said  act 
takes  e£fect,  applicant  should  direct  the  cancellation  of  the 
present  description  and  of  all  of  the  preamble  to  the  statement 
following  the  words  'have  adopted  for  my  use/  and  the  substi- 
tution therefor  of  the  following  words:  'the  trade^mark  shown  in 
the  accompanying  drawing.* 

'  "If  colors  form  a  material  part  of  the  mark,  a  brief  reference 
thereto  should  follow. 

"An  amendment  as  above  indicated  should  be  promptly  filed 
to  avoid  delay  in  the  use  of  the  certificate." 

PleintifFs  refused  to  comply  with  this  suggestion,  and,  on 
July  16, 1906,  the  examiner  declined  to  pass  the  application  for 
registration. 

A  petition  was  thereupon  presented  by  plaintiffs  to  the  Com- 
missioner, seeking  the  overruling  of  the  action  of  the  examiner, 
and,  on  November  22,  1906,  the  petition  was  denied. 

An  appeal  was  prosecuted  to  the  Court  of  Appeals,  which 
affirmed  the  decision  of  the  Commissioner  of  Patents,  and  di- 
rected the  clerk  to  "certify  this  opinion  to  the  Commissioner 
of  Patents,  according  to  law." 

An  appeal  and  a  writ  of  error  were  allowed. 

Mr.  Chester  Bradford,  with  Whom  Afr.  Arthur  M.  Hood  and 
Afr.  E.  W.  Bradford  were  on  the  brief,  for  appellant  and  plain- 
tiff in  error: 

This  court  has  jurisdiction  of  this  case,  which  is  not  gov- 
erned by  the  cases  of  Gaines  v.  Knecht,  post^  p.  561,  and 
Frasch  v.  Moore,  211  XJ.  S.  1.  In  order  that  a  case  may  be 
brou^t  here  from  the  Court  of  Appeals  of  the  District  of  Co- 
lumbia, two  conditions  must  concurrently  exist:  There  must 
be  a  final  judgment  or  decree,  and  a  subject-matter  defined  by 
the  statute  must  exist.  Both  these  conditions  exist  in  the  case 
at  bar.  They  did  not  exist  in  the  cases  above  cited,  which  are 
clearly  distinguishable.  In  the  Gaines  case  and  Frasch  case 
there  was  no  final  judgment  or  decree  upon  the  matter  sought 
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to  be  reviewed,  and  there  was  therefore  no  statutory  authority 
for  brin^g  the  cases  to  this  court. 

Those  cases  are  not  authorities  in  this  case  also,  because  the 
decision  in  this  case  was  final,  and  \hexe  is  no  other  means  by 
which  appellant  and  plaintiff  in  error  can  secure  relief  if  it  be 
denied  here.  The  decision  of  the  Commissioner,  sustaining  the 
ruling  of  the  examiner,  as  affirmed  by  the  Court  of  Appeals, 
was  final,  and'  binding  upon  the  applicant.  There  is  no  other 
proceeding  known  to  the  law  than  that  which  has  been  adopted 
in  coming  to  this  court  by  which  these  actions  may  be  re- 
viewed. 

When  the  appeal  was  taken  and  the  writ  of  error  sued  out,  it 
was  supposed  that  the  case  of  Steinmetz  v.  AUen,  192  U.  S.  543, 
was  sufficient  authority  for  the  proceeding.  That  was  a  case 
brought  here  from  the  same  tribunal  and  imder  the  same  section 
of  the  statute,  and  in  that  case  this  court  expressly  held  that  it 
had  jurisdiction.  See  also:  Bemardin  v.  DueU,  172  U.  S.  676; 
BuUenvqrth  v.  Hoe,  112  U.  S.  50..  The  cases  cited  by  appellee 
and  defendant  in  error  can  be  distinguished. 

Mr,  Assistant  AUamey  General  Fowler  for  appellee  and  de- 
fendant in  error: 

This  court  is  without  jurisdiction- for  two  reasons :  First.  The 
judgment  of  the  Gburt  of  Appeals  is  not  finsii  within  the  mean^ 
ing  of  §  8  of  the  act  of  Fehruary-9,  1893,  27  Stat.  436;  Code 
Dist.  Col.,  §233,  which  specifies  what  judgments  of  that  court 
may  be  reviewed  by  this  court  on  appeal  or  writ  of  error.  The 
manifest  purpose  of  §  9  of  the  Trade-Mark  Act  of  February  20, 
1905,  33  Stat.  727,  was  to  place  appeals  to  the  Court  of  Ap- 
peals from  decisions  of  the  Commissioner  of  Patents  in  pro-*^ 
ceedings  arising  under  applications  for  trade-marks,  and  also 
the  judgments  of  that  court  upon^uch  appeals,  upon  the  same 
footing  with  such  appeals  to  and  judgments  thereof  in  appli- 
cations for  patents-.  See  Prasch  v.  Moore,  211  U.  S.  1,  and 
Gaines  v.  KnecfU,  post,  p.  561.  Second.  Because  the  matter  in 
dispute  is  of  no  certain  value  and  there  is  not  drawn  in  question 
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"the  validity  of    ...    a  statute  of,  or  an  authority  exer- 
cised under  the  United  States." 

Mr.  Chief  Justice  Fuller,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

In  Frasch  v.  Moore,  211  U.  S.  1,  it  was  held  that  decisions  in 
the  Court  of  Appeals  of  the  District  of  Columbia  in  appeals 
from  the  Commissioner  of  Patents  under  §  9  of  the  act  of  Febru- 
ary 9,  1893,  c.  74,  27  Stat.  434,  were  interlocutory  and  not 
final,  and  not  reviewable  by  this  court  under  §  8  of  that  act, 
because  not  final  judgments  or  decrees  within  the  meaning  of 
that  section.  When  certified  to  the  Commissioner  of  Patents, 
they  "govern  the  further  proceedings  in  the  case,"  (Revised 
Statutes,  §  4914),  but  are  not  final  judgments  or  decrees  at  law 
or  in  equity  within  the  purview  of  §  8. 

In  Gaines  &  Company  v.  Knecht  &  Son,  post,  p.  561,  we  appUed 
the  same  rule  to  a  writ  of  error  to  the  decision  of  the  Court  of 
Appeals,  rendered  on  appeal  to  that  court  from  a  decision  of 
the  Commissioner  of  Patents  in  proceedings  arising  under  an  ap- 
plication for  a  trade-mark,  contenting  ourselves  with  this  mem- 
orandum, announced  December  14, 1908: 

"Writ  of  error  dismissed  for  want  of  jurisdiction.  Frasch  v. 
Moore,  211  U.  S.  1;  see  Act  of  February  20, 1905,  for  the  regis- 
tration of  trade-marks,  33  Stat.  724,  c.  592,  sections  9,  16,  17, 
18  et  passiin." 

Section  9,  there  referred  to,  provides: 

"  That  if  an  applicant  for  registration  of  a  trade-mark  .  .  . 
is  dissatisfied  with  the  decision  of  the  Commissioner  of  Patents, 
he  may  appeal  to  the  Court  of  Appeals  of  the  District  of  Co- 
lumbia, en  complying  with  the  conditions  required  in  case  of  an 
appeal  from  the  decision  of  the  Commissioner  by  an  applicant 
for  a  patent,  or  a  party  to  an  interference  as  to  an  invention, 
and  the  same  rules  of  practice  and  procedure  shall  govern  in 
every  stage  of  such  proceedings  as  far  as  the  same  may  be  ap- 
phcable." 

VOL.  ccxii — 19 
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Gaines  v.  Knecht  was  a  case  of  opposition  to  the  registration 
of  a  trade-mark  under  §§  6  and  7  of  the  act  of  February  20, 
1905,  the  objections  being  that  the  act  was  unconstitutional, 
and  also  that  the  applicant's  mark  was  so  similar  to  the  mark  of 
opponent  that  it  would  be  likely  to  lead  to  confusion,  and  en- 
able applicant  to  perpetrate  a  fraud  on  the  public.  The  ex- 
aminer of  interferences  dismissed  the  opposition,  and  from  his 
decision  the  case  was  appealed  to  the  Commissioner,  who  af- 
firmed the  decision.  An  appeal  w^  then  taken  to  the  Court  of 
Appeals,  and  that  court  affirmed  the  Commissioner,  and  "or- 
dered that  this  decision  and  the  proceedings  in  this  court  be' 
certified  to  the  Commissioner  of  Patents,  as  required  by  law." 
The  court  said,  among  other  things,  that  the  appeal  was  "an 
appeal  from  the  decision  of  an  officer  of  the  executive  depart- 
ment performing  a  ministerial  act.  He  has  treated  the  statute 
as  valid,  and  so  he  ought  to  have  treated  it  until  it  is  otherwise 
detentiined  by  the  courts.  ...  It  may  be  true  that  the 
Commissioner  acts  in  a  judicial  capacity  in  determining  whether 
the  applicant  is  the  owner  of  the  trade-mark,  and  whether  it  is 
one  of  tiiose  marks  the  registration  of  which  is  prohibited,  but 
when  he  has  determined  these  in  favor  of  the  applicant  the  act 
to  be  performed  by  him  is  ministerial  merely,  and  that  is  the 
act  which  it  is  claimed  he  should  have  refused  to  perform,  on 
the  ground  that  the  statute  is  unconstitutional.  Such  judicial 
proceedings  as  there  are  issue  and  culminate  in  a  purely  minis- 
terial act — ^the  mere  registration  of  a  mark  whicji,  if  the  statute 
is  void,  cannot  possibly  prejudice  the  right  of  the  opponent  or 
of  any  one  ^se.  It  is  not  as  if  the  culminating  act  interfered 
with  the  person  or  property  of  others.  We  sit  to  review  the 
action  of  the  officer  from  the  same  standpoint  which  he  was 
bound  to  take,  Although  the  case  is  now  before  a  court,  the 
case  itself  is  not  changed,  nor  are  the  rules  changed  by  which 
it  should  be  decided.  It  is  for  this  court  to  say  merely 
whether  his  decision  was  right  or  wrong.  We  think  he  did  not 
err  in  treating  the  act  as  valid.  When  some  case  shall  arise  in 
which  rights  of  person  or  property  must  be  affected  by  the  de- 
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cision  it  will  become  necessary  to  consider  the  question  now  at- 
tempted to  be  raised;  but  to  pass  upon  it  now  would  be  to  de- 
cide a  question  of  theory  alone,  and  this  is  not  the  province  of 
a  court."   27  App.  D.  C.  530,  532. 

In  the  light  of  the  various  details  of  the  act  of  February  20, 
1005,  and  of  the  specific  provisions  of  §  9,  we  were  of  opinion 
that  proceedings  under  the  act  were  governed  by  the  same  rules 
of  practice  and  procedure  as  in  the  instance  of  patents,  and  the 
writ  of  error  was  accordingly  dismissed.  The  same  result  must 
follow  in  the  present  case. 

Under  §  4914  of  the  Revised  Statutes  no  opinion  or  decision 
of  the  Court  of  Appeals  on  appeal  from  the  Commissioner  pre- 
cludes ''any  person  interested  from  the  right  to  contest  the 
validity  of  such  patent  in  any  court  wherein  the  same  may  be 
called  in  question,"  and  by  §  4915  a  remedy  by  bill  in  equity  is 
given  where  a  patent  is  refused,  and  we  regard  these  provisions 
as  applicable  in  trade-mark  cases  under  §  9  of  the  act  of  Febru- 
ary 20,  1905- 

Appeal  and  writ  of  error  dismiseed. 


LAUREL  OIL  AND  GAS  COMPANY  v.  MORRISON. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  EIGHTH 

CIRCUIT. 

No.  19S.    Argued  October  14,  1908.— Decided  February  23,  1900. 

Where  a  statute  provides  for  im  appeal  or  a  writ  of  error  to  a  specific 
court  it  must  be  Regarded  as  a  repeal  of  any  previous  statute  providing 
for  an  appeal  or  a  writ  of  errpr  to  another  court.  Brown  v.  United 
States,  171  U.  S.  631. 

Decisions  of  the  Court  of  Appeals  of  the  United  States  for  the  Indian 
Territory  are  final  except  as  made  subject  to  review  by  some  express 
statutory  provision. 

The  provisions  in  f  12  of  the  act  of  Bfarch  3, 1905,  c.  1479, 33  Stat.  1081, 
for  appeals  and  writs  of  error  from  the  United  States  courts  in  Indian 
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Territory  to  the  United  States  Court  of  Appeals  in  the  Indian  Terri- 
tory, and  from  that  court  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  are  exclusive ;  and  there  is  now  no  appeal 
or  writ  of  error  in  such  cases  from  the  Circuit  Court  of  Appeals  of  the 
Eighth  Circuit  to  this  court. 
Appeal  from  154  Fed.  Rep.  617,  dismissed. 

This  caae  on  the  merits  is  reported  in  svb  nomine  Morrison  v. 
Bumelte,  164  Fed.  Rep.  6i7.  The  able  opinion  of  Sanborn,  J., 
speaking  for  the  Circuit  Court  of  Appeals,  is  preceded  by  the 
following  statement,  which  correctly  sets  forth  the  facts : 

"Pursuant  to  an  order  of  the  United  States  Court  in  the 
Western  District  of  Indian  Territory,  which  has  the  jurii^dic- 
tion  of  a  Probate  Court,  a  lease  of  160  acres  of  mineral  land 
which  had  been  allotted  to  Edith  Durant,  a  minor  Indian,  was 
advertised  for  sale  on  sealed  bids  by  Monday  Durant,  her 
guardian,  and  on  the  day  of  sale,  March  5,  1906,  the  highest 
bonus  bid  for  it  was  $3,490,  and  this  bid  was  made  by  Robert  W, 
Morrison,  Charles  W.  S.  Cobb,  John  E.  McKinncy,  William  J. 
Breene  and  Frank  M.  Breene,  who  are  now  the  appellants  in 
this  case,  and  will  hereafter  be  so  styled.  The  Laurel  Oil  & 
Gas  Company,  a  corporation,  one  of  the  appellees,  bid  at  the 
same  time  at  this  sale  $2,850  for  this  lease.  On  March  7, 1906, 
the  appellants  deposited  the  $3,490  with  the  court,  and  on 
March  9,  1906,  the  guardian  executed  the  lease  of  the  land  to 
the  appellants  and  they  applied  to  the  court  for  the  confirma- 
tion of  the  sale  and  the  approval  of  the  lease.  After  notice  to 
all  parties  in  interest  and  a  hearing  the  court  on  June  11,  1906, 
'ordered,  adjudged  and  decreed  that  the  lease  executed  by 
Monday  Durant,  guardian  of  Edith  Durant,  minor,  on  the 
ninth  day  of  March,  1906,  (to  the  appellants,)  be,  and  the  same 
is  hereby  in  all  things  approved,  ratified  and  confirmed.'  On 
the  next  day  the  Laurel  Company,  the  unsuccessful  bidder  at 
the  former  sale,  made  a  motion  for  leave  to  bid  again  for  the 
lease  of  this  land,  and  offered  to  bid  a  bonus  of  $8,000.  There- 
upon the  court  set  aside  the  order  of  June  11, 1906,  for  the  sole 
reason  that  a  higher  bonus  could  be  obtained,  and  on  June  14^ 
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1906,  it  sold  a  lease  of  80  acres  of  this  land  on  the  same  terms 
as  the  former  to  the  Galbraith  Oil  &  Gas  Company  for  a  bonus 
of  $16^800  and  a  lease  of  the  other  eighty  acres  on  the  same 
terms  to  the  Laurel  Oil  &  Gas  Company  for  $2,000.  The  leased 
to  these  parties  wefe  subsequently  made  by  tlic  guardian  and 
the  court  confirmed  these  sales  and  approvqd  these  leases.  The 
appellants  then  sued  out  a  writ  of  error  from  the  Court  of  Ap- 
peals of  the  Indian  Territory  to  reverse  the  order  which  set 
aside  the  decree  of  confirmation  of  the  sale  and  of  approval  of 
the  lease  to  them,  and  they  also  appealed  from  that  order. 
The  Court  of  Appeals  of  the  Indian  Territory  consolidated  the 
two  cases,  heard  them  as  an  appeal  in  equity  and  affirmed  the 
order  below  because  the  court  was  evenly  divided  in  opinion. 
The  appellants  have  brought  the  latter  judgment  here  by  writ 
of  error  and  also  by  appeal. 

"Since  the  case  came  to  this  court  the  controversy  over  the 
eighty  acres  leased  to  the  Galbraith  Oil  A  Gas  Compary  has 
been  settled  and  the  only  dispute,  remaining  relates  to  the 
eighty  acres  leased  to  the  Laurel  Oil  A  Gas  Company  under  the 
second  lease." 

The  question  in  the  case  was  whether  a  court  of  equity  dur- 
ing the  term  at  which  the  confirmation  is  made  may  lawfully 
avoid  an  executed  judicial  sale  which  it  has  confirmed,  on  the 
sole  ground  that  a  larger  price  may  be  obtained  by  a  second 
sale,  and  was  answered  in  the  negative,  and  the  decree  was  that 
the  decree  of  the  United  States  Court  of  Appeals  in  the  Indian 
Territory  and  the  decree  of  the  United  States  court  for  the 
Western  District  of  the  Indian  Territory  be  reversed,  and  that 
"this  cause  be,  and  the  same  is  hereby,  remanded lo  the  Uni- 
ted States  Court  for  the  Western  District  of  the  Indian  Terri- 
tory, with  directions  to  confirm  and  enforce  its  order  and  de- 
cree which  confirmed  the  scde  and  approved  the  lease  to  the 
appellants  [appellees  here],  and  to  take  any  further  proceedings 
nec(?ssary  to  that  end."  This  decree  was  made  and  entered 
July  10^  1907.  An  appeal  was  thereupon  allowed  to  this  court, 
where  tlie  record  was  filed  October  31  of  that  year. 
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Mr.  Oeorge  A.  Murphey,  with  whom  Mr.  William  T.  Hulchr 
ing8  and  Mr.  Wm.  P.  Z.  German  were  on  the  brief,  for  appel- 
lant. 

Mr.  William  J.  Breene  and  Mr.  John  J.  Shea,  with  whom 
Mr.  Edniand  C.  Breene  was  on  the  brief ,  for  appellees. 

Mr.  Chief  Justice  Fuller,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

By  the  act  of  Congress,  approved  March  1,  1889,  c.  333,  25 
Stat.  783,  there  was  established  a  United  States  court  for  the 
Indian  Territory.  The  act  conferred  no  jurisdiction  over  fel- 
onies, but  by  the  fifth  section  exclusive  original  jurisdiction 
was  conferred  over  all  offenses  against  the  laws  of  the  Uni- 
ted States  committed  within  the  Indian  Territory,  not  pun- 
ishable by  death  or  by  imprisonment  at  hard  labor.  Juris- 
diction was  conferred  in  all  civil  cases  between  citizens  of  the 
United  States  who  are  residents  of  the  Indian  Territory  where 
the  value  of  the  thing  in  controversy  amounted  to  one  hun- 
dred dollars  or  more.  The  final  judgment  or  decree  of  the 
court,  where  the  value  of  the  matter  in  dispute,  exclusive  of 
costs,  exceeded  one  thousand  dollars,  might  be  reviewed  and 
reversed  or  affirmed  in  the  Supreme  Court  of  the  United  States 
upon  writ  of  error  or  appeal,  in  the  same  manner  and  under  the 
same  regulations  as  the  final  judgments  and  decrees  of  a  Cir- 
cuit Court. 

By  section  five  of  the  Judiciary  Act  of  March  3, 1891,  c.  617, 
26  Stat.  826,  ad  amended,  appeals  or  writs  of  error  might  be 
taken  from  the  District  and  Circuit  Courts  directly  to  this  court 
in  cases  in  which  the  jurisdiction  of  the  court  was  in  issue;  of 
conviction  of  a  capital  crime;  involving  the  construction  or  ap- 
plication of  the  Constitution  of  the  United  States;  and  in  which 
the  constitutionality  of  any  law  of  the  United  States,  or  the  va- 
lidity or  construction  of  any  treaty  made  under  its  authority, 
was  drawn  in  question. 
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By  section  six,  the  Circuit  Cotirta  of  Appeals  established  by  the 
act  were  invested  with  appellate  jurisdiction  in  all  other  cases. 

The  thirteenth  section  read :  "Appeals  and  ^ts  of  error  inay 
be  taken  and  prosecuted  from  the  decisions  of  the  United  States 
Court  in  the  Indian  Territory  to  the  Supreme  Court  of  the 
United  States^  or  to  the  Grcurt  Court  of  Appeals  in  the  Ei^th 
Circuit,  in  the  same  manner  and  under  tlie  same  regulatioim 
as  from  the  Circuit  or  District  Courts  of  the  tJnited  States,  un^ 
der  this  act," 

The  act  of  March  1,  1895,  c.  145,  28  Stat.  693,  provided  for 
the  appointment  of  additional  judges  of  the  United  States  court 
in  the  Indian  Territory,  and  created  a  Court  of  Appeals  with 
such  superintending  control  over  the  courts  in  the  Indian 
Territory  as  the  Supreme  Court  of  Arkansas  possessed  over 
the  courts  of  that  State  by  the  laws  thereof;  and  the  act  also 
provided,  §  II,  that  "writs  of  error  and  appeals  from  the  final 
decisions  of  said  appellate  court  shall  be  allowed,  and  may  be 
taken  to  the  Circuit  Court  of  Appeals  for  the  Eighth  Judicial 
Circuit  in  the  same  manner  and  imder  the  same  regulations  as 
appeals  are  taken  frpm  the  Circuit  Courts  of  the  United  States," 
which  thus  in  terms  deprived  that  «ourt  of  jurisdiction  of  ap- 
peals from  the  Indian  Territory  trial  court,  imder  §  13  of  the 
act  of  1891. 

In  HarlesB  v.  UnUed  States,  88  Fed.  Rep.  97,  the  CSrcuit  Court 
of  Appeals  for  the  Eighth  Circuit,  in  a  careful  opinion  by  Dis- 
trict Judge  Shiras,  held  that  in  the  act  of  March  1, 1895,  creat- 
ing the  Court  of  Appeals  for  the  Indian  Territory  and  pving 
it  full  jurisdiction,  civil  and  criminal,  the  provision  of  §11, 
that  "writs  of  error  and  appeals  from  the  final  decisions  of  said 
appellate  court  shall  be  allowed  and  may  be  taken  to  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Judicial  Circuit  in  the 
same  manner  and  under  the  same  regulations  as  appeals  are 
taken  from  the  Circuit  Courts  of  the  United  States,"  conferred 
upon  that  court  full  appellate  jurisdiction  over  the  final  de- 
cisions of  the  territorial  appellate  court,  which  jurisdiction  was 
not  in  any  way  measured  or  limited  by  the  jurisdiction  on  ap- 
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peal  from  or  error  to  the  District  or  Circuit  Courts.   And  we 
concur  in  that  view. 

The  rule  was  laid  dowil  by  this  court  in  Brown  v.  United 
States,  171  U.  S.  631,  that  where  a  statute  provides  for  a  writ 
of  error  to  a  specific  court  of  appeals  it  must  be  regarded  as  a 
repeal  of  any  previous  statute  which  provided  for  a  writ  of 
error  to  another  and  different  court,  and  that  the  decisions  of 
the  Court  of  Appeals  of  the  United  States  for  the  Indian  Terri- 
tory are  final,  except  so  far  as  they  are  made  subject  to  review 
by  some  express  provision  of  law.  It  was  furthermore  there 
ruled  that  the  Court  of  Appeals  in  the  Indian  Territory  was 
analogous  to  the  Supreme  Court  of  the  District  of  Columbia, 
and  bore  the  same  relation  to  the  trial  court  in  the  Indian 
Territory  as  the  Supreme  Court  of  the  District  of  Columbia 
bore  to  the  trial  court  in  the  District,  and  Ex  parte  Bigelow, 
113  U.  S.  328;  /n  re  Heath,  144  U.  S.  92;  Cross  v.  Burke,  146 
U.  S.  82,  84,  were  cited  to  the  point  that  no  appeal  could  be 
taken  from  or  writ  of  error  sued  out  to  the  Supreme  Court  of 
the  District  of  Columbia  where  not  specificall3r  provided  for. 

Section  12  of  the  act  of  March  3, 1905, 33  Stat.  1081,  c.  1479, 
in  force  when  the  proceedings  in  the  present  case  were  had, 
provides: 

''That  hereafter  all  appeals  and  writs  of  error  shall  be  taken 
from  the  United  States  coiuts  in  the  Indian^  Territory  to  the 
United  States  Court  of  Appeals  in  the  Indian  Territory,  and 
from  the  United  States  Court  of  Appeals  in  the  Indian  Terri- 
tory to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ei^th  Cireui^  in  the  same  manner  as  is  now  provided  for  in 
cases  taken  by  appeal  or  writ  of  error  from  the  Circuit  Courts 
of  the  United  States  to  the  Circuit  Court  of  Appeals  of  the 
United  States  for  the  Ei^th  Circuit." 

We  find  no  statute  ^ving  an  appeal  from  that  Circuit  Court 
of  Appeals  to  this  court,  and  perceive  no  reason  for  concluding 
that  Congress  intended  that  parties  in  such  cases  should  be 
entitled  to  three  appeals. 

Appeal  dismissed. 
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JURAGUA  IRON  COMPANY,  LIMITED,  v.  UNITED 

STATES. 

APPEAL  FROM  THE  COURT  OP  CLAIMS. 
No.  34.    Argued  December  2,  3, 1908.— Decided  February  23, 1909.  / 

No  action  can  be  maintained  against  the  United  States  for  the  destruc- 
tion or  taking  of  property  under  the  Tucker  Act  of  March  3,  1887, 
c.  359,  24  Stat.  505,  unless  the  United  States  is  bound  by  express  or 
implied  contract  to  compensate  the  owner  therefor  or  unless  the  case 
be  one  not  sounding  in  tort. 

Under  the  recognized  rules  of  war  Cuba,  being  a  part  of  Spain,  was  dur- 
ing the  war  of  1898-9,  enemy  country;  and  all  persons  residing  in 
Cuba  pending  Che  war  were  to  be  deemed  enemies  whatever  their 
nationality,  including  citizens  of  the  United  States  there  domiciled 
and  doing  business. 

Property  of  citizens  of  the  United  States  in  Cuba  was  during  the  war 
with  Sp«un  to  be  regarded  as  enemy  property  subject  to  the  laws  of 
war,  and  to  be  destroyed  whenever  military  necessity  so  demanded; 
nor  could  a  citizen  of  the  United  States  invoke  the  protection  of  the 
Constitution  pending  the  war  for  his  property  in  Cuba  any  more  than 
could  a  Spanish  subject. 

A  citizen  of  the  United  States  domiciled  in  Cuba  cfinnot  maintain. an 
action  against  the  United  States  under  the  act  of  March  3, 1887,  in  the 
Court  of  Claims  for  the  value  of  property  destroyed  during,  and  as 
the  result  of,  military  operations  in  Cuba  by  order  of  the  command- 
ing officer  in  the  field  as  there  is  no  obligation  based  on  impli'jd  con- 
tract to  compensate  for  the  value  of  such  property.  If  the  order  was 
not  justified  by  the  rules  of  war  it  would  amount  to  a  tort,  and  the 
action  based  thereon  would  be  one  sounding  in  tort,  and  the  action 
cannot  be  maintahied. 

Qiiare,  and  not  decided,  whether  the  act  of  March  3,  1887,  c.  359,  24 
Stat.  505,  supersedes  or  modifies  §  1006,  Rev.  Stat:,  and  §  9  of  the  act 
of  March  3,  1863,  c.  92, 12  Stat.  767,  relating  to  claims  against  the 
UniUnl  States  growing  out  of,  or  dependent  on,  treaty  stipulations. 

42  C.  CI.  99,  affirmed. 

The  facts  are  stated  in  the  opinion. 
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Mr.  Frederic  D.  McKenney  and  Mr.  John  Spaulding  Flarir 
nery,  with  whom  Mr.  Wayne  MacVeagh  and  Mr.  WiUiam  Hiiz 
were  on  the  brief,  for  appellant: 

The  war  with  Spain  was  not  against  Cuba  nor  against  the 
Cuban  people,  nor  against  aliens  domiciled  or  found  within  its 
borders  and  there  engaged  in  the  peaceful  pursuits  of  com- 
merce. It  was  a  war  solely  against  Spain,  undertaken  by  the 
United  States  because  of  the  abhorrent  conditions  which  had 
been  brought  about  in  Cuba  by  Spain  and  which  could  not 
longer  be  endured.  It  was  undertaken  by  the  United  States 
in  the  interest  of  Cuba  and  on  behalf  of  her  peoples,  and  be- 
cause those  people  were  and  of  right  ought  to  be  free  and  inde- 
pendent, and  because  it  was  the  duty  of  the  United  States  to 
demand  that  the  government  of  Spain  at  once  relinquish  its 
authority  and  government  in  the  island  of  Cuba  and  withdraw 
its  land  and  naval  forces  from  Cuba  and  Cuban  waters.  See 
Neely  v.  Henkel,  180  U.  S.  109. 

But  even  if  this  were  not  all  so,  and  if  the  mere  situ^  Qi  the 
claimants'  property  within  the  territorial  sovereignty  of  the 
enemy  stamped  it  as  "enemy  property,"  nevertheless,  under 
well-recognized  principles  of  modern  international  law,  as  well 
as  under  the  modern  military  law  governing  the  armies  of  the 
United  States  in  the  field,  and  binding  as  well  upon  the  Gov- 
ernment as  upon  those  who  become  subject  to  its  power,  the 
Juragua  Iron  Company  became  and  is  entitled  to  compensa- 
tion for  its  property  so  seized  and  destroyed.  Article  38,  §  11, 
General  Orders,  No.  100;  General  Orders,  No.  101. 

General  Orders,  No.  101,  promulgated  through  the  War  De- 
partment by  President  McKinlcy,  did  not  announce  any  new 
principle  either  of  law  or  liability.  It  merely  reiterated  cer- 
tain well-understood  principles  of  international  law,  founded  in 
equity  and  moral  ri^t  and  accepted  and  acted  upon  by  all 
civilized  nations.  It  was  scarcely  more  than  a  reiteration  in 
condensed  form,  of  Lieber's  instructions,  as  proclaimed  by 
direction  of  President  Lincoki  in  1863  in  General  Orders, 
No.  100;  afterwards  adopted  by  the  United  German  Empire 
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for  the  government  and  regulation  of  its  armies;  formulated 
into  a  code  by  Bluntschli;  made  the  basis  of  the  Brussels  agree- 
ment of  1879;  adopted  by  The  Hague  convention  of  1899  and 
latterly  reannounced,  practically  in  its  original  form  in  The 
Hague  convention  of  1907  ''with  respect  to  the  laws  aiid  cus- 
toms of  war  on  land/'  to  the  last  two  of  which  conventions  the 
United  States  has  formally  indicated  their  adherence.  See 
Hilian  v.  Guyot,  169  U.  S.  113, 163;  Fremont  v.  United  States,  17 
How.  542,  557;  The  Scotia,  14  Wall.  170,  188;  Respublica  v. 
De  Longchamps,  1  Ball.  Ill,  116;  Motdirie  v.  Hunt,  23  N.  Y.  394, 
396;  The  Paqvete  Habana,  176  U.  S.  677,  700,  701. 

The  obligation  of  a  belligerent  to  pay  for  private  property 
taken  or  destroyed  under  circumstances  not  involving  actual 
military  operations — ^that  is,  in  battle,  or  the  course  of  bom- 
bardment, and  the  like — ^is  recognized  and  declared  by  prac- 
tically all  text-writers  who  have  treated  of  the  subject.  Kent's 
Commentaries,  92,  93;  Hall's  International  Law,  441,  442;  2 
Hallcck's  International  Law,  68;  Treatise  on  International 
Law,  by  Cushman  K.  Davis,  144-146.  See  also  dissenting  opin- 
ion of  Commissioner  Maury  (Spanish  Treaty  Claims  Commis- 
sion) in  case  of  Juragva  Iron  Co.  v.  United  States;  Mitdiell  v. 
Harmony,  13  How.  116;  McKenna  v.  Fisk,  1  How.  241;  United 
States  V.  Russell,  13  Wall.  623;  United  States  v.  Pacific  R.  R.  Co., 
120  U.  S.  227;  Putegnat  Heirs  (Mexican  Claims  Commission),  4 
Moore's  International  Arbitrations,  3718;  Grant  v.  United  States, 
1 C.  Cls.  41 ;  United  States  v.  Lynah,  188  U.  S.  446. 

Mr.  Assistant  Attorney  General  Thompson,  for  appellee: 
Under  stress  of  military  necessity,  invading  forces  may  use 
or  destroy  both  public  and  private  property  for  purposes  of 
prosecuting  war,  provided  that  they  do  not  commit  wanton 
damage.  The  property  of  a  foreigner  situated  within  a  state 
where  military  operations  are  being  pressed  becomes  an  ele- 
ment of  strength  to  the  state  and  may  be  treated  as  hostile  by 
an  enemy.  Hall's  International  Law  (5th  ed.),  pp.  471,  472, 
474, 481 ;  War  Power  under  the  Constitution,  by  \^llliam  Whit- 
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ing  (2(1  ed.);  p.  342;  2  HaUeck's  Intemational  Law,  pp.  75-77; 
The  Cheshire,  3  WaU.  233;  The  Gray  Jacket,  6  WaU.  369,  370; 
MUl&r  V.  Uniled  Stales,  11  Wall.  306, 306;  Larmr  v.  Brtywne,  92 
U.  S.  i87, 194;  Dmv  v.  Johnson,  100  U.  S.  170;  Hijo  v.  United 
States,  194  U.  S.  315;  United  States  v.  Pacific  R.  R.,  120  U.  S. 
228;  The  Venice,  2  WaU.  258;  The  Venus,  8  Cranch,  277;  Baga- 
ley,  5  Wall.  408;  Young  v.  United  States,  97  U.  S.  60;  Hamilton 
v.IWion,  21  Wall.  94. 

Any  standing  this  appellant  may  have  in  the  Court  of  Claims 
or  in  this  court  must  find  its  basis  and  authority  in  the  first 
section  of  what  is  commonly  termed  the  Tucker  Act,  of  March  3, 
1887,  to  provide  for  the  bringing  of  suits  against  the  Govern- 
ment of  the  United  States.   24  Stat.  505. 

The  claim  in  this  case  is  not  founded  on  the  Constitution  of 
the  United  States  or  on  any  act  of  Congress;  neither  does  it  find 
its  basis  in  any  regulation  of  an  executive  department,  nor  can 
it  be  said  to  be  founded  on  a  contract,  either  expressed  or  im- 
plied. Indeed,  there  is  no  element  of  contract  in  the  case,  for 
nothing  was  done  by  the  United  States  nor  anything  said  by 
any  of  its  officers  from  which  could  be  implied  an  agreement  or 
obligation  on  the  part  of  the  Government  to  pay  for  the  prop- 
erty destroyed.   See  Hijo  v.  United  States,  194  U.  S.  315. 

This  appellant  company  having  established  a  commercial 
domicil  in  Spanish  territory,  such  as  has  been  shown  by  the 
facts  in  this  case,  certainly  is  not  entitled  to  recover  under  the 
plea  of  implied  contract  for  property  destroyed  under  such 
circumstances  as  set  forth  in  the  record. 

There  is  no  provision  in  the  act  of  March  3,  1887,  whereby 
app(*llant  can  successfully  maintain  its  action.  The  seizure 
and  destruction  may  have  made  a  cas(*  sounding  in  tort,  but  it 
is  not  one  of  contract,  either  expressed  or  iniplied. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  coprt. 

This  action  was  brougjit  in  the  Court  of  Claims  to  recover 
from  the  United  States  the  alleged  value  of  certain  property 
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destroyed  in  Cuba,  during  the  war  with  Spain,  by  order  of  the 
officer  who  at  the  time  of  its  destruction  commanded  the  troops 
of  the  United  States  operating  in  the  locality  of  the  property. 

The  case  depends  altogether  upon  the  facts  found  by  the 
court.    We  cannot  go  beyond  those  facts. 

The  Court  of  Claims  found  that  the  Juragua  Iron  Company 
(Limited)  was  a  corporation  of  Pennsylvania,  having  its  princi- 
pal office  and  place  of  business  in  Philadelphia  and  was  and  for 
many  years  had  been  engaged  in  the  business  of  mining  and 
selling  iron  ore  and  other  mineral  products  in  the  United  States, 
Cuba  and  elsewhere  and  in  manufacturing  iron  and  steel  prod- 
ucts; that  it  was  so  engaged  at  the  opening  of  the  late  war  with 
Spain;  and  to  enable  it  to  carry  on  business  it  owned,  leased 
and  operated  mines  in  Cuba,  maintaining  offices,  works  and  the 
necessary  tools,  machinery,  equipments  and  supplies  for  its 
business  in  the  Province  of  Santiago  dc  Cuba,  at  or  near  Siboney, 
Firmeza  and  La  Crux ;  that  in  addition  to  its  mines,  works  and 
their  equipments,  the  company  also  owned  real  estate  at  or  near 
Siboney,  which  was  improved  by  66  buildings  of  a  permanent 
character,  used  for  the  purposes  of  its  business  and  occupied  by 
its  employ6s  as. dwellings  and  for  other  purposes;  that  in  the 
year  1898,  and  "while  the  war  with  Spain  was  in  progress,  the 
lives  of  the  United  States  troops  who  were  engaged  in  military 
operations  in  the  Province  of  Santiago  de  Cuba,  in  the  belliger- 
ent prosecution  of  the  war,  became  endangered  by  the  preva- 
lence of  yellow  fever,  and  it  was  deemed  necessary  by  the  officers 
in  command,  in  order  to  preserve  the  health  of  the  troops  and  to 
prevent  the  spread  of  the  disease,  to  destroy  all  places  of  occu- 
pation or  habitation  which  might  contain  the  fever  germs;" 
that  on  or  about  the  eleventh  of  July,  1898,  General  Miles,  com- 
manding the  United  States  forces  in  Cuba,  because  of  the  neces- 
sity aforesaid  and  by  the  advice  of  his  medicjJ  staff,  issued 
orders  to  destroy  by  fire  these  66  buildings  at  Siboney,  which 
belonged  to  the  claitnant  and  had  been  used  for  the  purposes 
aforesaid;  that  pursuant  to  that  order  such  buildings  and  their 
contents  were  destroyed  by  fire  by  the  military  Authorities  of 
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the  United  States;  that  the  reasonable  value  of  the  building 
at  the  time  and  place  of  destliiction  was  $23^130,  and  the  rea- 
sonable value  of  the  drills,  furniture,  tools  and  other  pcrsond 
property  so  destroyed  by  fire  was  seven  thousand  nine  hundred 
and  ei^ty-six  dollars  ($7,986),  making  a  total  of  thirty-one 
thousand  one  hundred  and  sixteen  dollars  ($31,116). 

As  a  conclusion  of  law  the  court  found  that  the  United  States 
was  not  liable  to  pay  any  sum  to  the  plaintiff  on  account  of,  the 
damage  aforesaid  and  dismisscki  the  petition. 

It  is  to  be  observed  at  the  outset  that  no  fact  was  found  that 
impeached  the  good  faith,  cither  of  General  Miles  or  of  his 
medical  staff,  when  the  former,  by  the  advice  of  the  latter,  or- 
dered the  destruction  of  the  property  in  question;  nor  any  fact 
from  which  it  could  be  inferred  that  such  an  order  was  not  neces- 
sary in  order  to  guard  the  troops  against  the  dangers  of  yellow 
fever.  It  is  therefore  to  be  assumed  that  the  health,  efficiency 
and  safety  of  the  troops  required  that  to  be  done  which  was 
done.  Under  these  circumstances  was  the  United  States  under 
any  legal  obligation  to  make  good  the  loss  sustained  by  the 
owner  of  the  property  destroyed? 

By  the  act  of- March  3d,  1887,  providing  for  the  brinpng  of 
suits  against  the  Government  of  the  United  States  the  Court  of 
Claims  was  given  jurisdiction  to  hear  and  determine  all  claims 
"founded  upon  the  Constitution  of  the  United  States  or  any 
law  of  Congress,  except  for  peasions,  or  upon  any  regulation  of 
an  Executive  Department  or  upon  any  contract,  expressed  or 
implied,  with  the  Government  of  the  United  States  or  for  dam- 
ages, liquidated  or  unliquidated,  in  cases  not  sounding  in  tort, 
in  respect  to  which  claims  the  party  would  be  entitled  to  re- 
dress against  the  United  States,  either  in  a  court  of  equity  or 
admiralty  if  the  United  States  were  suable.  24  Stat.  505,  c.  359. 

Manifestly,  no  action  can  be  maintained  under  this  statute 
unless  the  United  States  became  bound  by  implied  contract  to 
compensate  the  plaintiff  for  the  value  of  the  property  de- 
stroyed, or  unless  the  case— regarding  it  as  an  action  to  recover 
damages — be  one  ''not  sounding  in  tori  J' 


Digitized  by 


Google 


JURAGUA  IRON  CO.  v.  UNITED  STATES.         303 
212  U.  8.  Opinion  of  the  Court. 

The  plaintiff  contends  that  the  des^ction  of  the  property 
by  order  of  the  military  commander  rcipresenting  the  authority 
and  power  of  the  United  States  was  such  a  taking  of  private 
property  for  public  use  as  to  imply  a  constitutional  obligation, 
on  the  part  of  the  Government,  to  make  compensation  to  the 
owner.  Const.  Amend.  V.  In  support  of  that  view  it  refers  to 
United  States  v.  Great  Falls  Mfg.  Co.,  112  U.  S.  645,  656;  Oreat 
Falls  Mfg.  Co.  v.  Attorney  General,  124  U.  S.  581, 597-8;  United 
States  V.  Lynah,  188  U.  S.  445.    Let  us  examine  those  cases. 

United  States  v.  Great  Falls  Mfg.  Co.,  112  U,  S.  645,  656,  was 
a  case  of  the  taking  for  public  use  by  agents  and  officers  of 
the  United  States  proceeding  under  the  authority  of  an  act  of 
Congress  of  certain  private  property — elands,  water  rights  and 
privileges — which  were  held  and  used  by  the  Government  for 
nearly  twenty  years,  without  any  compensation  being  made  to 
the  owner.  A  suit  was  brought  against  the  IJnited  States  in  the 
Court  of  Claims,  and  judgment  was  rendered  for  the  claimant. 
This  court  said : "  It  seems  clear  that  these  property  rights  have 
been  held  and  used  by  the  agents  of  the  United  States  under  the 
sanction  of  legislative  enactments  by  Congress;  for  the  appro- 
priation of  money  specifically  for  the  construction  of  the  dam 
from  the  Maryland  shore  to  Conn's  Island  was,  all  the  circum- 
stances considered,  equivalent  to  an  express  direction  by  the 
legislative  and  executive  branches  of  the  Government  to  its 
officers  to  take  this  particular  property  for  the  public  objects 
contemplated  by  the  scheme  for  supplying  the  capital  of  the 
Nation  with  wholesome  water.  The  making  of  the  improve- 
ments necessarily  involves  the  taking  of  the  property;  pnd  if, 
for  the  want  of  formal  proceedings  for  its  condemnation  to  pub- 
lic use,  the  claimant  was  entitled,  at  the  beginning  of  the 
work,  to  have  the  agents  of  the  Government  enjoinecj  from 
prosecuting  it  until  provision  was  made  for  securiiig  in  some 
way  payment  of  the  compensation  required  by  the  Constitu- 
tion— ^upon  which  question  we  express  no  opinion — there  is  no 
sound  reason  why  the  claimant  might  not  waive  that  right,  and, 
electing  to  regard  the  action  of  the  Government  as  a  taking  un- 
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der  its  sovereign  right  of  eminent  domalUi  demand  just  com- 
pensation. Kohl  V.  United  States,  91  U.  S.  367,  374.  In  that 
view  we  are  of  opinion  that  the  United  States,  having  by  its 
agents,  proceeding  under  the  authority  of  an  act  of  Congress, 
taken  the  property  of  the  claimant  for  public  use,  are  under  an 
obligation,  imposed  by  the  Constitution,  to  make  compensa- 
tion. The  law  will  imply  a  promise  to  make  the  required  com- 
pensation, where  property,  to  which  the  Government  asserts 
no  title,  is  taken,  pursuant  to  an  act  of  Congress,  as  private 
property  to  be  applied  for  public  uses.  Such  an  implication 
being  consistent  with  the  constitutional  duty  of  the  Govern- 
ment, as  well  as  with  common  Justice,  the  claimant's  cause 
of  action  is  one  that  arises  out  of  implied  contract,  within  the 
meanhig  of  the  statute  which  confers  jurisdiction  upon  the 
Court  of  Claims  of  actions  founded  '  upon  any  contract,  express 
or  implied,  with  the  Government  of  the  United  States/  " 

In  reference  to  the  subsequent  case  of  Great  Falls  Mfg,  Co.  v. 
Attorney  General,  124  U.  S.  581,  597,  it  may  be  said  that  so  far 
as  it  has  any  bearing  upon  the  present  controversy  it  reaffirms 
the  principle  announced  in  United  States  v.  Great  Falls  Mfg,  Co,, 
1 12  U.  S.  645,  656.  The  court  said :  "  It  is  sufficient  to  say  that 
the  record  discloses  nothing  showing  that  he  [the  Secretary  of 
War]  has  taken  more  land  than  was  reasonably  necessary  for 
the  purposes  described  in  the  act  of  Congress,  or  that  he  did 
not  honestly  and  reasonably  exercise  the  discretion  with  which 
he  was  invested;  and,  consequently,  the  Government  is  under 
a  constitutional  obligation  to  make  compensation  for  any  prop- 
erty or  property  right  taken,  used,  and  held  by  him  for  the  pur- 
poses indicated  in  the  act  of  Congress,  whether  it  is  embraced 
or  described  in  said  survey  or  map,  or  not.  .  .  .  Even  if 
the  Secretary's  survey  and  map,  and  the  publication  of  the  At- 
torney General's  notice  did  not,  in  strict  law,  justify  the  former 
in  taking  possession  of  the  land  and  water  rights  in  question, 
it  was  competent  for  the  company  to  waive  the  tort,  and  pro- 
ceed against  the  United  States,  as  upon  an  implied  contract,  it 
appearing,  as  it  does  here,  that  the  Government  recognizes  and 
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retains  the  posseflsioii  taken  in  its  behalf  for  the  public  purposes, 
indicated  in  the  act  und^r  which  its  officers  have  proceeded." 

In  UnUed  States  v.  Lynah,  188  U.  S.  445,  464-5,  which  in- 
volved the  inquiry  whether  the  injury  done  to  certain  lands  as 
the  result  of  work  done  on  the  Savannah  River  by  the  United 
States  was  a  taking  of  private  property  for  public  use,  the  court 
said:  "The  rule  deducible  from  these  cases  is  that  when  the 
Government  appropriates  property  which  it  does  not  claim  as 
its  own  it  does  so  under  an  implied  contract  that  it  will  pay  the 
value  of  the  property  it  so  appropriates.  ...  So  the  con- 
tention that  the  Government  had  a  paramount  right  to  appro- 
priate this  property  may  be  conceded,  but  the  Constitution  in 
the  Fifth  Amendment  guarantees  that  when  this  governmental 
right  of  appropriation — this  asserted  paramount  right — ^is  ex- 
ercised it  shall  be  attended  by  compensation.  .  .  .  When- 
ever in  the  exercise  of  its  governmental  rights  it  takes  property, 
the  ownership  of  which  it  concedes  to  be  in  an  individual,  it  im- 
pliedly promises  to  pay  therefor." 

It  is  clear  that  these  cases  lend  no  support  to  the  proposition 
that  an  implied  cantrad  arose  on  the  part  of  the  United  States 
to  make  compensation  for  the  property  destroyed  by  order  of 
General  Miles.  The  cases  cited  arose  in  a  time  of  peace  and  in 
each  it  was  claimed  that  there  was  within  the  meaning  of  the 
Constitution  an  actual  taking  of  property  for  the  use  of  the 
United  States,  and  that  the  taking  was  by  authority  of  Con- 
gress. That  taking,  it  was  adjudged,  created  by  implication 
an  obligation  to  make  the  compensation  required  by  the  Con- 
stitution. But  can  such  a  principle  be  enforced  in  respect  of 
property  destroyed  by  the  United  States  in  the  course  of  mili- 
tary operations  for  the  purpose,  and  only  for  the  purpose,  of 
protecting  the  health  and  lives  of  its  soldiers  actually  engaged 
at  the  time  in  war  in  the  enemy's  country?  We  say  "enemy's 
country"  because,  under  the  recc^ised  rules  governing  the 
conduct  of  a  war  between  two  nations,  Cuba,  being  a  part  of 
Spain,  was  enemy's  country,  and  all  persons,  whatever  their 
nationality,  who  resided  there  were,  pending  such  war,  to  be 
VOL.  ccxn — 20 
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deemed  enemies  of  the  United  States  and  of  all  its  people.  The 
plaintiff;  although  an  American  corporation,  doing  business  in 
Cuba,  was,  during  the  war  with  Spain,  to  be  deemed  an  enemy 
to  the  United  States  with  respect  of  its  property  found  and  then 
used  in  that  country,  and  such  property  could  be  regarded  as 
enemy's  property,  liable  to  be  seized  and  confiscated  by  the 
United  States  in  the  progress  of  the  war  then  being  prosecuted; 
indeed,  feubject  under  the  laws  of  war  to  be  destroyed  when- 
ever, in  the  conduct  of  military  operations,  its  destruction  was 
necessary  for  the  safety  of  our  troops  or  to  weaken  the  power 
of  the  enemy. 

In  Miller  v.  United  States,  11  Wall.  268,  305,  the  court, 
speaking. of  the  powers  possessed  by  a  nation  at  war,  said:  ''It 
is  sufficient  that  the  right  to  confiscate  the  property  of  all  pub- 
lic enemies  is  a  conceded  right.  Now,  what  is  the  right,  and 
why  is  it  allowed?  It  may  be  remarked  that  it  has  no  reference 
whatever  to  the  personal  guilt  of  the  owner  of  confiscated  prop- 
erty, and  the  act  of  confiscation  is  not  a  proceeding  against  him. 
The  confiscation  is  not  because  of  crime,  but  because  of  the 
relation  of  the  property  to  the  opposing  belligerent,  a  relation 
in  which  it  has  been  brought  in  consequence  of  its  ownership. 
It  is  immaterial  to  it  whether  the  owner  be  an  alien  or  a  friend, 
or  even  a  citizen  or  subject  of  the  power  that  attempts  to  appro- 
priate the  property.  -  In  either  case  the  property  may  be  liable 
to  confiscation  under  the  rules  of  war.  It  is  certainly  enough 
to  warrant  the  exercise  of  this  belligerent  right  that  the  owner  be 
a  resident  of  the  enemy's  country,  no  matter  what  his  nation- 
ality." In  Lamar's  ExW  v.  Brotcne,  92  U.  S.  187, 194,  the  court 
said:  "For  the  purposes  of  capture,  property  found  in  enemy 
territory  is  enemy  property,  without  regard  to  the  status  of  the 
owner.  In  ^ar,  all  residents  of  enemy  country  are  enemies." 
"All  property  within  enemy  territory,"  said  the  court  in  Young 
v.  United  States,  97  U.  S.  39,  60,  "is  in  law  enemy  property, 
just  as  all  persons  in  the  same  territory  are  enemies.  A  neutral 
ownmg  property  within  the  enemy's  lines  holds  it  as  enemy 
property,  subject  to  the  laws  of  war;  and  if  it  be  hostile  prop- 
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erty;  subject  to  capture."  Referring  to  the  rules  of  war  be- 
tween independent  nations  aa  recognized  on  both  sides  in  the 
late  Civil  War,  the  court,  in  United  States  v.  Pacific  Railroad 
Co.,  120  U.  S.  227, 233,  239,  said:  "The  rules  of  war,  as  recog- 
nized by  the  public  law  of  dviUzed  nations,  became  applicable 
to  the  contending  forces.  .  .  .  ^  The  inhabitants  of  the  Con- 
federate States  on  the  one  hand  and  of  the  States  which  ad- 
hered to  the  Union  on  the  other  became  enemies,  and  subject 
to  be  treated  as  such,  without  regard  to  their  individual  opin- 
ions or  dispositions;  while  during  its  continuance  commercial 
intercourse  between  them  was  forbidden,  contracts  between 
theoi  were  suspended,  and  the  courts  of  each  were  closed  to  the 
citizens  of  the  other.  Brovm  v.  HiaMs,  14  Wall.  177, 184.  ..  . 
More  than  a  million  of  men  were  in  the  armies  on  each  side. 
The  injury  and  destruction  of  private  property  caused  by  their 
operations,  and  by  measures  necessary  for  their  safety  and  ef- 
ficiency, were  almost  beyond  calculation.  For  all  injuries  and 
destruction  which  followed  necessarily  from  these  causes  no 
compensation  could  be  claimed  from  the  Government.  By  the 
well-settled  doctrines  of  public  law  it  was  not  responsible  for 
them.  .  .  .  The  principle  that,  for  injuries  to  or  destruc- 
tion of  private  property  in  necessary  military  operations  dur- 
ing the  civil  war,  the  Government  is  not  responsible,  is  thus 
considered  established.  Compensation  has  been  made  in  sev- 
eral such  cases,  it  is  true ;  but  it  has  generally  been,  as  stated  by 
th^  President  in  his  veto  message,  '  a  matter  o(  bounty  rather 
than  of  strict  legal  right.' "  See  also  The  Venus,  8  Cranch,  253, 
278;  The  Vemce,.2  Wall.  258,  275;  The  Cheshire,  3  WaU.  231, 
233;  The  Gray  Jacket,  5  Wall.  342,  345,  369;  The  Friendschaft,  4 
Wheat.  105, 107;  Grimdd  v.  WaddingUm,  16  Johns.  438, 446-7; 
Vattel,  b.  3,  c.  5,  §  70,  and  c.  4,  §  8;  Burlamaqui,  Pt.  4,  c.  4, 
§20. 

So  in  Hall's  International  Law,  5th  ed.,  500,  504,  533:  "A 
person  though  not  a  resident  in  a  country  may  be  associated  with 
it  through  having  or  being  a  partner  in  a  house  of  trade  as  to 
be  afifected  by  its  enemy  character,  in  respect  at  least  of  the 


Digitized  by 


Google 


308  OCTOBER  TERM,  1908. 

Opinion  of  the  Court.  212  U.  S. 

property  which  he  possesses  in  the  belligerent  territory."  In 
Whiting's  War  Powers  Under  the  Constitution,  340,  342,  the 
author  says:  "A  foreigner  may  have  his  personal  or  permanent 
domicile  in  one  country,  and  at  the  same  time  his  <;onstructive 
or  mercantile  domicile  in  another.  The  national  character  of  a 
merchant,  so  far  as  relates  to  his  property  engaged  in  trade, 
is  determined  by  his  commercial  domicile.  *A11  such  per- 
sons .  .  .  are  de  fado  subjects  of  the  enemy  sovereign, 
being  residents  within  his  territory,  and  are  adhering  to  the 
enemy  so*  long  as  they  remain  within  his  territory.'  .  .  . 
A  neutral,  or  a  citizen  of  the  United  States,  domiciled  in  the 
enemy's  country,  not  only  in  respect  to  his  property,  but  also 
as  to  his  capacity  to  siie,  is  deemed  as  much  an  alien  enemy  as 
a  person  actually  bom  under  the  allegiance  and  residing  within 
the  dominions  of  the  hostile  nation." 

In  view  of  these  principles — if  there  were  no  other  reason — 
the  plaintiff  corporation  could  not  invoke  the  protection  of  the 
Constitution  in  respect  of  its  property  used  in  business  in  Cuba, 
during  the  war,  any  more  than  a  Spaniard  lading  there  could 
have  done,  under  like  circumstances,  in  reference  to  his  prop- 
erty then  in  that  island.  If  the  property  destroyed  by  order  of 
General  Miles  had  belonged  at  the  time  to  a  resident  Cuban,  the 
owner  would  not  have  been  heard  in  any  court,  under  the  facts 
found,  to  claim,  as  upon  implied  contract,  compensation  from 
the  United  States  on  account  of  such  destruction.  How  then 
under  the  facts  found  could  an  obligation,  based  on  implied  con- 
tract, arise  under  the  Constitution  in  favor  of  the  plaintiflF,  an 
American  corporation,  which  at  the  time  and  in  reference  to 
the  property  in  question  had  a  commercial  domicil  in  the 
enemy's  country?  It  is  true  that  the  army,  under  General 
Miles,  was  under  a  duty  to  observe  the  rules  governing  the  con- 
duct of  independent  nations  when  engaged  in  war — ^a  duty  for 
the  proper  performance  of  which  the  United  States  may  have 
been  responsible  in  its  political  capacity  to  the  enemy  govern- 
ment. If  what  was  done  was  in  conformity  to  those  rules — ^as 
upon  the  facts  found  we  must  assume  that  it  waa— then  the 
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owner  of  the  property  has  no  claim  of  any  kind  for  compensa- 
tion or  damages;  for,  in  such  a  case  the  Commanding  General 
had  as  much  right  to  destroy  the  property  in  question  if  the 
health  and  safety  of  his  troops  required  that  to  be  done,  as  he 
would  have  had  if  at  the  time  the  property  had  been  occupied 
and  was  being  used  by  the  armed  troops  of  the  enemy  for  hos- 
tile purposes.  In  the  circumstance  disclosed  by  the  record  it 
cannot  reasonably  be  said  that  there  was,  in  respect  of  the  de- 
struction of  the  property  in  question,  any  "convention  be- 
tween the  parties,"  any  "coming  together  of  minds,"  or  any 
circumstances  from  which  a  contract  could  be  implied.  Russell 
V.  Uniied  States,  182  U.  S.  51C,  530;  Harley  v.  United  States, 
198  U.  S.  229,  234.  Again,  if,  as  contended — ivithout,  however^ . 
any  basis  for  the  contention-^the  acts  of  that  officer  were  not 
justified  by  the  laws  of  war,  then  the  utmost  that  could  be  said 
would  be  that  what  was  done  pursuant  to  his  order  amounted 
to  a  tort,  and  a  claim  against  the  Government  for  compensa- 
tion on  account  thereof  would  make  a  case  "sounding  in  tort." 
But  of  such  a  case  the  court  would,  of  course,  have  no  jurisdic- 
tion under  the  act  of  Congress. 

.  In  this  connection  we  may  refer  to  Hijo  v.  United  States,  194 
U.  S.  315,  322,  in  which  the  United  States  was  sued  by  a  Span- 
ish corporation  for  the  value  of  the  use  ,of  a  merchant  vessel 
taken  by  the  United  States  in  the  port  of  Porto  Rico,  when  that 
city  was  captured  by  our  army  and  navy  on  July  28th>  1898, 
and  kept  and  used  by  the  Quartermaster's  Department  for 
sometiine  thereafter.  The  court  said:  "There  is  no  element 
of  contract  in  the  case;  for  nothing  was  done  by  the  United 
States,  nor  anytiiing^said  by  any  of  its  officers,  from  which 
could  be  implied  an  agreement  or  obligation  to  pay  for  the  use- 
of  the  plaintiff's  vessel.  According  to  the  established  principles 
of  public  law,  the  .owners,  of  the  vessel  being  Spanish  subjects, 
were  to  be  deemed  enemies,  although  not  directly  connected 
with  military  operations.  The  vessel  was  therefore  to  be 
deemed  enemy'i;  propetty.  It  was  seized  as  property  of  that 
kind,  for  the  purposes  of  war,  and  not  for  any  purposes  of  gain." 
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After  observing  that  the  case  did  not  come  within  the  principle 
announced  in  United  States  v.  Great  Falls  Mfg.  Co.,  112  U.  S. 
645,  656,  the  court  proceeded:  "The  seizure,  which  occurred 
while  the  war  was  flagrant,  was  an  act  of  war  occurring  within 
the  limits  of  military  operations.  The  action,  in  its  essence,  is 
for  the  recovery  of  damages,  but  as  the  case  is  one  sounding  in 
tort  no  suit  for  damages  can  be  maintained  under  the  statute 
against  the  United  States.  It  is  none  the  less  a  case  sounding 
in  tort,  because  the  claim  is  in  form  for  the  use  of  the  vessel  after 
actual  hostilities  were  suspended  by  the  protocol  of  August  12, 
1898.  A  state  of  war  did  not  in  law  cease  until  the  ratification 
in  April,  1899,  of  the  treaty  of  peace.  ...  If  the  original 
seizure  made  a  case  sounding  in  tort,  as  it  undoubtedly  did, 
the  transaction  was  not  converted  into  one  of  implied  contract, 
because  of  the  retention  and  use  of  the  vessel  pending  negotia- 
tions for  a  treaty  of  peace.'' 

In  our  judgment  there  is  no  element  of  contract  in  the  claim 
of  the  plaintiff.  And  even  if  it  were  conceded  that  its  property 
"was  wrongfully  and  unnecessarily  destroyed  under  the  order  of 
the  general  commanding  the  United  States  troops,  the  conces- 
sion could  mean  nothing  more,  in  any  aspect  of  the  case,  than 
that  a  tort  was  committed  by  that  officer  in  the  interest  of  the 
United  States.  But,  as  already  said,  of  a  cause  of  action  arising 
from  such  a  tort  the  Court  of  Claims  could  not  take  cognizance, 
whatever  other  redress  was  .open  to  the  plaintiff. 

It  may  be  well  to  notice  one  other  matter  referred  to  in  ar- 
gument. Section  1066  of  the  Revised  Statutes  provided  that 
the  jurisdiction  of  the  Court  of  Claims  "shall  not  extend  to  any 
claim  against  the  Government  not  pending  therein  on  December 
1st,  1862,  growing  out  of  or  dependent  on  treaty  stipulations 
entered  into  with  foreign  nations  or  with  the  Indian  tribes." 
Act  of  March  3,  1863,  12  Stat.  767,  c.  92,  §  9.  We  need  not 
now  consider  or  definitely  determine  whether  that  section  was 
superseded  or  modified  by  the  above  act  of  March  3, 1887;  for, 
if  it  was,  and  if  an  implied  contract  could  in  any  case  arise  from 
a  treaty  stipulation,  there  is  nothing  in  any  treaty  with  Spain 
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which  stood  m  the  way  of  the  destruction  of  the  buildings  in 
question  under  the  circumstances  stated  in  the  findings  with- 
out liability  on  the  part  of  the  United  States  for  their  value; 
and  if  that  section  was  not  superseded  or  modified,  then  the 
law  is  for  the  United  States,  because  of  the  absence  of  any 
implied  contract  entitling  the  plaintiif,  under  the  facts  found, 
to  be  compensated  for  the  loss  sustained  by  it: 

Having  noticed  all  the  questions  that  require  consideration 
and  finding  no  error  in  the  record,  the  judgment  of  the  Court  of 
Claims  must  be  affirmed. 

It  is  so  ordered. 


AMERICAN  EXPRESS  COMPANY  v,  MULLINS. 

ERROR  TO  THE  CIRCUIT  COURT  OF  KENTON  COUNTY,  STATE  OP 

KENTUCKY. 

No.  77.    Argued  January  14,  15,  1909.-~Decided  February  23,  1909. 

Where  in  the  stsite  court  defendant  distinctly  claimed  that  a  recovery 
would  be  prevented  if  full  faith  and  credit  were  given  to  a  judgment 
of  the  courts  of  another  State,  and  this  claim  is  expressly  denied,  this 
court  has  jurisdiction  to  review  under  {  709,  Rev.  Stat. 

The  duty  of  the  carrier  to  safely  carry  and  promptly  deliver  to  the  con- 
signee the  goods  entrusted  to  it  does  not  require  it  to  forcibly  resist 
judicial  proceedings  in  the  courts  of  the  State  into  or  through  which 
the  goods  are  carried. 

While  the  carrier  may  appear  and  contest  the  validity  of  a  seizure  under 
judicial  process  of  goods  in  its  custody,  if  it  seasonably  notify  the 
owner  and  call  upon  him  to  defend,  it  is  relieved  from  further  re- 
sponsibility;  and,  in  absence  of  fraud  or  connivance  on  its  part,  it  may 
plead  the  judgnicnt  rendered  against  it  as  a  bar  in  an  action  brought 
by  the  owner. 

Where  the  state  court  has  sustained  a  demurrer  to  an  answer  which  set 
forth  a  complete  defense  in  the  absence  of  fraud,  connivance  or  con- 
sent on  defendant's  part,  this  court  will  determine  for  itself  from  the 
record  whether  the  record  shows  any  fraud,  connivance  or  consent. 
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A  judgment  is  conclusive  as  to  all  media  condudendi  and  cannot  be  im- 
peached in  or  out  of  the  State  by  showing  it  was  based  on  mistake  of 
law.    FaunOerayv.Lum,  210  v.  8.  230. 

Defendant  in.  error  brought  his  action  in  the  Circuit  Court 
of  Kenton  County,  Kentucky,  against  the  plaintiff  in  error  to 
recover  the  value  of  twenty  packages  of  whisky  which  he  had 
delivered  to  the  company  at  Covington,  Kentuckyy  on  March  10, 
1904,  to  carry  C.  0.  D.  to  Oswego,  Labette  Coiinty,  Kansas. 
Each  package  was  consigned  to  a  separate  consignee.  The  pe- 
tition alleged  that  the  defendant  failed  to  deliver  the  whisky, 
or  to  collect  the  money  therefor,  or  to  return  the  whisky  to  the 
plaintiff.  The  answer  was  in  effect  that  the  company  carried 
the  whisky  to  Oswego,  where  it  was  seized  and  taken  out  of 
its  possession  by  the  sheriff  of  the  county,  under  a  warrant  with 
seizure  clause  attached,  duly  issued  by  the  District  Court  of  the 
county,  and  that  it  was  destroyed  in  pursuance  of  a  judgment 
duly  rendered  by  that  court.  It  further  alleged  that  the  Dis- 
trict Court  had  full  jurisdiction  in  the  premises,  and  was  au- 
thorized to  issue  the  warrant,  and  that  it  was  valid  on  its  face; 
that  a  notice  was  duly  issued  out  of  the  court  notifying  any 
and  all  persons  claiming  any  interest  in  the  whisky  to  appear 
at  a  day  and  hour  named  to  answer  the  complaint  inade  against 
the  whisky,  and  show  cause  why  it  should  not  be  forfeited  and 
destroyed;  that  this  notice  was  served  on  the  company,  and  a 
true  copy  posted  in  its  office  where  the  whisky  was  seized; 
that  the  company  promptly  notified  plaintiff  of  the  seizure, 
and  served  on  him  a  copy  of  the  notice  issued  by  the  court,  and 
that  he  acknowledged  receipt  thereof  fifteen  days  before  the 
day  set  for  answer,  and, advised  the  company  that  he  intended 
to  contest  the  legality  of  the  seizure.  A  copy  of  the  proceedings 
in  the  Kansas  court  was,  attached  to  the  answer  as  an  exhibit. 

The  answer  further  claimed  that  the  judgment  of  the  District 
Court  of  Kansas  was  entitled  to  full  faith  and  credit  under  the- 
Constitution  and  laws  of  the  United  States.  A  demurrer  was 
sustained  to  the  answ^T,  and  the  company  declining  to  plead 
further,  judgment  was  rendered  against  it  for  the  value  of  the 
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whisky.  The  Circuit  Court  of  Kenton  County  is  the  highest 
court  of  the  State  m  which  a  decision  could  be  had.  Kentucky 
Statutes,  1903,  §  950. 

Mr.  Joseph  S.  Graydon,  with  whom  Mr.  Lawrence  Max- 
wellf  Junior,  and  Mr.  Lewis  Cass  Ledyard  were  on  the  brief, 
for  plaintiff  in  error. 

No  counsel  appeared,  nor  was  any  brief  filed,  for  defendant 
in  error. 

Mr.  Justice  Brewer,  after  making  the  foregoing  statement, 
deUvered  the  opinion  of  the  court. 

This  court  has  jurisdiction  because  of  the  claim  distinctly 
made  in  the  Kentucky  court  that  giving  full  faith  and  credit 
to  the  judgment  of  the  Kansas  court  would  prevent  a  recovery 
against  the  company,  a  claim  which  was  expressly  denied  by 
the  Kentucky  court.  Green  v.  Van  Buskerk,  7  Wall.  139,  145; 
Hancock  National  Bank  v.  Famum,  176  U.  S.  640, 642;  St.  Louis, 
Iron  Mountain  &  Southern  Ry.  Co.  v.  Taylor,  210  U.  S.  281, 293. 

While  it  is  the  duty  of  a  carrier  to  safely  carry  and  promptly 
deliver  to  the  consignee  the  goods  entrusted  to  its  care,  yet 
that  duty  does  not  call  upon  it  to  forcibly  resist  the  judicial 
proceedings  in  the  courts  of  the  State  into  or  through  which 
it  is  carrying  them.  The  company  carried  the  goods  to  Kansas 
in  obedience  to  the  terms  of  the  shipment.  On  arrival  in  that 
State  they  were  taken  by  judicial  process  out  of  its  possession 
and  destroyed,  the  process  being  issued  in  a  proceeding  in  the 
nature  of  one  in  rem.  Undoubtedly,  it  was  authorized  to  ap- 
pear in  the  Kansas  court  and  contest  tor  the  rightfuhiess  of 
its  possession,  but  it  might  also  notify  the  owner  of  the  prop- 
erty and  call  upon  him  to  carry  on  the  litigation.  This  it  did; 
notified  him  in  time,  and  received  from  him  an  assurance  that 
he  would  contest  the  legality  of  the  seizure.  This  relieved  the 
company  from  further  responsibility,  and  the  owner  can  no 
longer  complain  of  it  because  the  judgment  of  the  Kansas 
court  seized  and  disposed  of  the  property.    Stiles  v.  Davis,  1 
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Black,  101;  Wells  v.  Maine  Steamship  Company,  4  CM.  228; 
Edwards  v.  While  Line  Transit  Company,  104  Massachusetts, 
159;  Bliven  v.  Hudson  River  R.  R,  Co.,  36  N.  Y.  403;  OAto  <fc 
Mississippi  Ry,  Co,  v.  Yohe,  51  Indiana,  181 ;  SavanncJi  &c, 
R,  R,  Co.  V.  Wilcox,  Gibbs  &  Co,,  48  Georgia,  432;  Railroad 
Company  v.  O'Donnell,  49  Ohio  St.  489,  501. 

In  the  opinion  of  the  judge  of  the  Kentucky  Circuit  Court 
it  was  said: 

"The  court  is  of  the  opinion  that  the  conduct  of  the  defend- 
ant in  permitting  the  goods  to  be  seized  and  d^stroyefd  under  a 
judgment  by  default,  as  disclosed  by  its  answer,  without  de- 
fending and  asserting  its  rights  as  a  carrier,  which  its  duty  as 
carrier  required  it  to  do,  is  in  effect  a  fraud,  and  certainly  no 
judgment  suffered  to  be  rendered  by  the  consent,  connivance 
or  fraud  of  the  carrier  can  be  relied  upon  to  relieve  the  person 
by  whose  consent,  connivance  or  fraud  it  was  rendered  from 
a  legal  obligation." 

It  is  undoubtedly  true  that  if  the  carrier,  through  conniv- 
ance or  fraud,. permits  a  judgment  to  be  rendered  against  it, 
such  judgment  cannot  be  invoked  by  it  as  a  bar  to  an  action 
brought  by  the  owner  of  the  goods.  But  there  is  nothing  in 
the  answer,  a  demurrer  to  which  was  sustained,  indicating  any 
consent,  connivance  or  fraud,  and  this  court  will  determine 
for  itself  whether  there  is  anything  in  the  record  which  shows 
any  such  consent,  connivauce  or  fraud.  Harris  v.  Balk,  198 
U.  S.  215. 

It  was  further  suggested  in  the  opinion  of  the  judge  of  the 
Kentucky  court  that  the  Kansas  judgment  was  wrong  and  in 
conflict  with  the  decision  of  this  court  in  American  Express 
Company  v.  lovxi,  196  U.  S.  133.  But  as  held  in  Fauntieroy  v. 
Lum,  210  U.  S.  230,  237: 

"A  judgment  is  conclusive  as  to  all  the  media  condudendi, 
United  States  v,  California  &  Oregon  Land  Co.,  192  U.  S.  355; 
and  it  needs  no  authority  to  show  that  it  cannot  be  impeached 
either  in  or  out  of  the  State  by  showing  that  it  was  based  upon 
a  mistake  of  the  law." 
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We  are  of  opinion  that  the  Circuit  Court  of  Kentucky  erred, 
and  its 
JvdgmerU  is  reversed  and  the  case  remanded  to  that  covri  far 
further  proceedings  not  inconsistent  with  this  opinion. 


NIELSEN  V,  STATE  OF  OREGON. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  OREGON. 
No.  593.    Aigued  January  18, 19,  1909.— Decided  February  23,  1909. 

The  ooncuirent  jurisdiction  given  by  Congress  to  the  States  of  Oregon 
and  Washington  over  the  C(4umbia  River,  by  the  acts  of  March  2, 
1853,  c.  90, 10  Stat.  172,  and  of  February  14, 1859,  c.  33, 11  Stat.  383, 
extends  to  civil  as  well  as  criminal  matters,  and  is  broadly  a  grant  of 
jurisdiction  to  each  SUte.    Wedding  v.  Meyler,  192  U.  S.  573. 

In  determining  the  effect  of  a  grant  of  concurrent  jurisdiction  this  court 
confines  itself  to  the  precise  questions  presented. 

Where  two  States  have  concurrent  jurisdiction,  the  one  first  acquiring 
jurisdiction  may  prosecute  and  punish  for  an  act  which  is  malum  in  se 
and  punishable  by  the  laws  of  both  States,  and  the  judgment  is  a 
finality  so  that  the  peraon  prosecuted  cannot  be  again  tried  in  either 
State.  But  this  rule  does  not  apply  to  those  acts  which  are  prohibited 
in  only  one  of  the  States. 

Where  two  States  have  concurrent  jurisdiction  over  the  same  territory 
which  is  partly  located  in  one  State  and  partly  in  the  other,  one  State 
cannot  prosecute  a  peraon  for  an  act  malum  prohibitum  by  its  own 
laws,  and  which  was  conmiitted  in  territory  within  the  other  State  by 
authority  of  the  latter;  and  so  held,  that  one  holding  a  purse  net  li- 
cense from  the  State  of  Washington  cannot  be  prosecuted  for  using 
such  net  on  the  Washington  side  of  the  Columbia  River  in  the  courts 
of  Oregon  fw  violating  the  statutes  of  that  State  prohibiting  the  use 
of  such  nets. 

Qucare,  whether  such  person  could  be  prosecuted  in  the  courts  of  Oregon 
for  using  such  nets  on  the  Oregon  side  of  the  river;  and  gucare  whether, 
where  concurrent  jurisdiction  exists,  prosecutions  should  be  in  the 
name  of  both  States. 

95  Pac.  Rep.  720,  reversed. 

Plaintiff  in  error  was  convicted  in  a  justice's  court  of  the 
precinct  of.  Astoria,  Clatsop  County,  Oregon,  of  maintaining 
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and  operating  a  purse  net  on  the  Columbia  River,  contrary  to 
the.  statutes  of  Oregon.  This  conviction  was,  by  proper  pro- 
ceedings, taken  to  the  Supreme  Court  of  the  State  and  the 
judgment  affirmed.  95  Pac.  Rep.  720.  From  that  decision 
the  case  has  been  brought  here  on  error. 

According  to  the  agreed  statement  of  facts,  plaintiff  in  error 
was  an  actual  and  bona  fide  resident  and  inhabitant  of  the  State 
of  Washington  and  a  citizen  of  the  United  States.  He  had  a 
license  from  the  Fish  Commissioner  of  Washington  to  operate 
a  purse  net  on  the  Columbia  River,  and  was  on  said  river, 
within  the  limits  of  the  State  bt  Washington,  operating  such 
a  purse  net  at  the  time  he  was  arrested  and  prosecuted  in  the 
courts  of  Oregon. 

By  §  1  of  the  act  of  Congress  of  March  2, 1853,  c.  90, 10  Stat. 
172,  all  that  part  of  the  Territory  of  Oregon  lying  north  Of  the 
''main  channel  of  the  Columbia  River"  was  organized  into  the 
Territory  of  Washington,  and  by  §  21  of  the  same  act  it  is 
provided  "that  the  Territory  of  Oregon  and  the  Territory  of 
Washington  shall  have  concurrent  jurisdiction  over  all  offenses 
committed  on  the  Columbia  River,  where  said  river  forms  the 
coinmon  boundary  between  said  territories."  Section  1  of 
the  act  of  Congress  admitting^  Oregon  into  the  Union  (act  of 
February  14,  1859^  c.  33,  11  Stat.  383),  after  describing  in  de- 
tail the  boundaries  of  the  State,  provides,  ''including  jurisdic- 
tion in  civil  and  criminal  cases  upon  the  Columbia  River  and 
Snake  River,  concurrently  with  States  and  Territories  of  which 
those  rivers  form  a  boundary  in  common  with  this  State." 
And  in  §  2  it  is  said  "the  State  of  Oregon  shall  have  concurrent 
jurisdiction  on  the  Columbia  and  all  other  rivers  and  waters 
bordering  on  the  said  State  of  Oregon  so  far  as  the  same  shall 
form  a  common  boundary  to  said  State,  and  any  other  State 
or  States  now  or  hereafter  to  be  formed  on  bounded  by  the 
same." 

The. legislative  assembly  of  Oregon  passed  an  act,  the  first 
section  of  which  is  as  follows: 

"Sec.  1.  it  shall  hereafter  be  unlawful  to  operate  or  main- 
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tain  within  any  of  the  rivers  of  this  State  or  of  the  Columbia 
River;  or  in  the  Pacific  Ocean  within  three  miles  of  the  mouths 
of  any  of  the  rivers  of  this  State,  or  of  the  Columbia  River,  any 
purse  net  or  other  like  seine  for  the  purpose  of  catching  or  tak- 
ing salmon  or  other  anadroraous  fidi  or  sturgeon.'^ 

The  second  section  makes  one  violating  any  of  the  provisions 
of  the  act  guilty  of  a  misdemeanor,  and  prescribes  the  penalty. 
Seas.  Laws  Oregon,  1907,  p.  154.  On  the  other  hand,  Wash- 
ington passed  an  act  (Sess.  Laws  Wash.,  1809,  p.  194),  the  sec- 
ond section  of  which  reads  as  follows: 

"Sec.  2.  The  use  of  pound  nets,  traps,  weirs,  fish  wheels 
and  other  fixed  appliances,  and  purse  nets,  drag  seines,  and 
other  seines  for  catching  s^Jmon,  is  hereby  authorized  in  all 
the  waters  of  this  State  wherein  the  same  is  not  prohibited  by 
section  1,  subject  to  the  regulation  and  license  hereinafter  pro- 
vided for  or  otherwise  required  by  law,  and  the  use  of  the  set 
nets,  gill  or  drift  nets,  subject  to  said  license  and  regulation 
for  said  purpose,  is  authorised  in  all  the  waters  of  this  State, 
except  as  otherwise  provided  by  law.    .    .    ." 

The  prohibition  in  section  1  referred  to  does  not  include  the 
Columbia  River.  Section  6  of  the  same  act  fixes  the  license  fees 
for  all  first-lass  purse  seines  at  $50  and  all  second-^class  purse 
seines  at  $25. 

Mr.  E.  C.  Macdanald,  with  whom  Mr.  John  D.  Atkinson, 
Mr.  C.  C.  FuUon,  Mr.  S.  H.  Piks,  Mr.  W.  P.  BeU,  Mr.  H.  M. 
Brooks  and  Mr.  J.  B.  Alexander  were  on  the  brief,  for  plaintiff 
in  error: 

The  term  "  concurrent  jurisdiction,"  as  used  in  the  act  of  Con- 
gress herein  involved,  means  that  the  two  sovereignties  have 
jurisdiction  over  common  territory  when  both  act  in  conjunc- 
tion as  to  the  laws  concerning  the  common  territory.  That  is, 
when  the  two  States  of  Washington  and  Oregon  pass  the  same 
or  similar  laws  which  define  what  shall  be  a  crime  if  committed 
on  either  the  Washington  or  Oregon  side  of  the  Columbia 
Biver,  then  they  have  enacted  concurrent  legislation,  aftd 
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theieupon  the  authorities  of  either  State  are  empowered  to  en- 
force its  laws  by  arresting  any  person  who  commits  a  crime  on 
any  part  of  the  Columbia  River  over  which  the  concurrent 
jurisdiction  of  the  two  States  lies.  But  until  the  two  States 
have  passed  the  same,  or  similar,  lawB,  neither  State  can  en- 
force its  laws,  at  least  across  its  boundary,  and  act  within  the 
territorial  limits  of  another  State.  In  re  MaUson,  69  Fed.  Rep. 
535,  5^;  Ex  parte  Dee  Jeiro,  152  Fed.  Rep.  1004;  Roberts  v. 
FuUerton,  117  Wisconsin,  222  (93  N.  W.  Rep.  1111);  Central 
R.  R.Co.  o/N.  J.  y.  Jersey  City  (N.  J.),M  Atlantic  Rep.  239. 
The  State  of  Oregon  cannot  arrest  and  punish  one  as  an 
offender  against  her  laws  who  was  never,  until  his  arrest, 
within  the  State  of  Oregon,  and  for  an  act  which  he  had  been 
specifically  authorized  to  do.  The  definition  of  conciu'rent 
jurisdiction  contended  for  by  the  State  of  Oregon  in  this  case 
would  lead  to  interminable  controversies. 

Mr.  A.  M.  Crawford,  Attorney  General. of  the  State  of  Ore- 
gem,  with  whom  Mr.  I.  N.  Van  Winkle  was  on  the  brief,  for 
defendant  in  error: 

Jurisdiction  imqualified,  when  appUed  to  territory,  is  the 
sovereign  authority  to  make,  decide  on,  and  execute  laws. 
Wedding  v.  M6j/fer,492  U.  S.  573,  584,  685,  appro\dng  Arnold 
v.  Shields,  5  Dana  (Ky.),  23;  Daniels  v.  Teamey,  102  U.  S.  415, 
418,  holding  jurisdiction  is  only  ''The  ri^t  to  hear  and  deter- 
mine." See  also  Grignon's  Lessee  v.  Astor,  2  How.  318,  337; 
ComeU  v.  Williams,  20  Wall.  226,  249;  Brown  on  Jurisdiction, 
2d  ed.,  §  2;  11  Cyc,  p.  659;  2  Rawle's  Revision  Bouvier's  Law 
Diet.  57;  Anderson's  Law  D^ct.  580;  1  Abbott's  Law  Diet.  671. 

When  a  State  or  any  sovereign  power  ax;quires  jurisdiction 
over  any  territory,  and  that  without  conditions  or  limitations, 
the  sovereign  is  vested  with  the  authority  to  make,  interpret 
and  execute  the  laws  for  that  territory. 

The  words  ''concurrent  jurisdiction,"  as  used  in  the  act  ad- 
mitting Oregon  into  the  Union,  mean  like  authority  conferred 
on  each  sovereign  at  the  same  time,  over  the  same  place,  ob- 
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ject  or  thing,  including  the  authority  to  enforce  its  commands 
or  decrees  over  the  same.  Sections  1  and  2,  act  admitting 
Oregon,  11  Stat.  383;  1  B.  A  C.  Codes,  73;  Re  The  Annie  M. 
SmuU,  2  Sawyer,  226;  Fed.  Gas.  No.  423;  Carlide  v.  State,  32 
Indiana,  55,  56;  Sherlock  v.  Ailing,  44  Indiana,  1S4, 193;  Iowa 
V.  MvUen,  35  Iowa,  199,  201,  204;  Minnesota  v.  George,  60 
Minnesota,  503,  505;  Wedding  v.  M^ler,  192  U.  S.  573,  581; 
Ohio  V.  Stet^ens,  2  West.  Law  Jour.  66,  reversed  on  another 
point,  4  Ohio,  386;  Arnold  v.  Shields,  5  Dana  (Ky.),  20,  23; 
McFall  V.  Commonwealth,  2  Metcalf  (Ky.),  394,  396;  Memphis 
&  Cincinnati  Packet  Co.  v.  Pikey,  142  Indiana,  305,  308;  Welsh 
V.  State,  126  Indiana,  71, 74, 75;  Rorer  on  Interstate  Law,  Ch.  34, 
Subd.  3,  p.  337;  2  Rawle's  Revision  Bouvier's  Law  Diet.  57. 

Mr.  Justicb  Brbwer,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

By  the  legislation  of  Congress  the,  Columbia  River  is  made 
the  common  boundary  between  Oregon  and  Washington,  and 
to  each  of  those  States  is  given  concurrent  jurisdiction  on  the 
waters  of  that  river.  How  that  jurisdiction  is  to  be  exercised, 
what  limitations  there  are,  if  any,  upon  the  power  of  either 
State,  is  not  in  terms  prescribed.  It  is  true  in  the  first  section 
of  the  act  admitting  Oregon  the  jurisdiction  was  apparently 
limited  to  "civil  and  criminal  cases,"  but  in  the  second  section 
of  that  act  there  was  given  in  general  terms  "concurrent  juris- 
diction." In  Wedding  v.  Meyler,  192  U.  S.  573, 584,  construing 
the  term  "concurrent  jurisdiction,"  as  given  to  Kentucky  and 
Indiana  over  the  Ohio  River,  this  court,  reversing  the  Court 
of  Appeals  of  Kentucky,  said : 

"Concurrent  jmisdiction,  properly  so-called,  on  rivers  is 
familiar  to  our  legislation,  and  means  the  jurisdiction  of  two 
powers  over  one  and  the  same  place.  There  is  no  reason  to 
^ve  an  unusual  meaning  to  the  phrase.  See  Sanders  v.  St. 
Louis  A  New  Orleans  Anchor  Line,  97  Missouri,  26,  30;  Opsahl 
V.  Jtuid,  90  Minnesota,  126,  129,  130;  J.  S.  KeaJtar  Limber 
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Company  v.  St.  Croix  Boom  Corp.,  72  Wisconsin,  62,  and  the 
cases  last  cited. 

''The  construction  adopted  by  the  majority  of  the  Court  of 
Appeals  seems  to  us  at  least  equally  untenable.  It  was  held 
that  the  words  'meant  only  that  the  States  should  have  leg- 
islative jurisdiction.'  But  jurisdictiop,  whatever  else  or  more 
it  may  mean,  is  jurisdidio,  in  its  popular  sense  of  authority  to 
apply  the  law  to  the  acts  of  men.  Vicat  Vocab.,  sub.  v.  See 
Rhode  hiand  v.  MaasachuseUs,  12  Pet.  657,  718.  What  the 
Virpnia  compact  inoet  certainly  confeHed  on  the  States  north 
of  the  Ohio,  was  the  right  to  Administer  the  law  below  low- 
water  mark  on  the  river,  and,  as  piCrt  of  that  ri^t,  the  right  to 
serve  process  there  with  effect.  State  v.  Mullen,  35  Iowa,  199, 
205,206." 

Undoubtedly  one  purpose,  perhaps  the  primary  piup9se,  in 
the  grant  of  concurrent  jurisdiction  was  to  avoid  any  nice 
question  as  to  whether  a  criminal  act  sou^t  to  be  prosecuted 
was  committed  on  one  side  or  the  other  of  the  exact  boundary 
in  the  channel,  that  boundary  sometimes  changing  by  reason 
of  the  shifting  of  tlie  channel.  Where  an  act  is  malum  in  9e 
prohibited  and  punishable  by  the  laws  of  both  States,  the  one 
first  acquiring  jurisdiction  of  the  person  may  prosecute  the 
offense,  and  its  judgment  is  a  finality  in  both  States,  so  that 
one  convicted  or  acquitted  in  the  courts  of  the  one  State  can- 
not be  prosecuted  for  the  same  offense  in  the  courts  of  the 
other.  But,  as  appears  from  the  quotation  we  have  just  made, 
it  is  not  limited  to  this.  It  extends  to  civil  as  well  as  criminal 
matters,  and  is  broadly  a  grant  of  jurisdiction  to  each  of  the 
States. 

The  present  case  is  not  one  of  the  prosecution  for  an  offense 
malum  in  se,  but  for  one  simply  moZnin  prohibitum.  Doubtless 
the  same  rule  would  apply  if  the  act  was  prohibited  by  each 
State  separately,  but  where  as  here  the  act  is  prohibited  by 
one  State  and  in  terms  authorised  by  the  other,  can  the  one 
State  which  prohibits,  prosecute  and  punish  for  the  act  done 
within  the  territorial  limits  of  the  other?  Obviously,  the  gcant 
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of  concurrent  jurisdiction  may  bring  up  from  time  to  time 
many  and  some  curious  and  difficult  questions,  so  we  properly 
conJBne  ourselves  to  the  precise  question  presented.  The  plain- 
tiff in  error  was  within  the  limits  of  the  State  of  Washington, 
doing  an  act  which  that  State  in  terms  authorized  and  gave 
him  a  license  to  do.  Can  the  State  of  Oregon,  by  virtue  of  its 
concurrent  jurisdiction,  disregard  that  authority,  practically 
override  the  le^lation  of  Washington,  and  pimish  a  man  for 
doing  within  the  territorial  limits  of  Washington  an  act  which 
that  State  had  "specially  authocized  him  to  do?  We  are  of 
opinion  that  it  cannot.  It  is  not  at  all  impossible  that  in  some 
instances  the  interests  of  the  two  States  may  be  different. 
Certainly,  as  appears  in  the  present  case,  the  opinion  of  the 
le^latures  of  the  two  States  is  different,  and  the  one  State 
cannot  enforce  its  opinion  against  that  of  the  other,  at  least  as 
to  an  act  done  within  the  limits  of  that  other  State.  Whether, 
if  the  act  of  the  plaintiff  in  error  had  been  done  within  the 
territorial  limits  of  the  State  of  Oregon,  it.  would  make  any 
difference  we  need  not  determine,  nor  whether,  in  the  absence 
of  any  legislation  by  the  State  of  Washington  authorising  the 
act,  Oregon  could  enforce  its  statute  against  the  suet  done  any- 
where upon  the  waters  of  the  Columbia.  Neither  is  it  necessary 
to  consider  whether  the  prosecution  should  be  in  the  names  of 
the  two  States  jointly.  It  is  enough  to  decide,  as  we  do,  that 
for  an  act  done  within  the  territorial  limits  of  the  State  of 
Washington  under  authority  and  license  from  that  State  one 
cannot  be  prosecuted  and  punished  by  the  Staite  of  ^Oregon. 

There  is  little  authority  upon  this  precise  question,  but  see 
In  re  Mattson,  U.  S.  Circuit  Court  for  the  District  of  Oregon, 
69  Fed.  Rep.  535,  and  Ex  parte  Desjeiro,  same  court,  152  Fed. 
Rep.  1004.  See  also  Roberts  v.  FvUertm,  117  Wisconsin,  222; 
Rorer  on  Interstate  Law,  p.  438,  and  following. 
The  jtuigment  of  the  Supreme  Court  of  the  State  of  Oregon  is 

reversed,  and  (he  case  remanded  for  further  proceedings  rwt 

inconsistent  with  this  opinion, 
VOL.  exam— 21 
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HAMMOND  PACKING  COMPANY  t;.  STATE  OF 
ARKANSAS. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  ARKANSAS. 
No,  64.    Argued  February  24,  25, 1008.— Decided  February  23, 1009. 

The  right  of  a  State  to  prevent  foreign  corporations  from  continuing  to 
do  business. within  its  borders,  is  the  correlative  of  its  right  to  exclude 
them  therefrom;  apd,  as  this  power  is  plenary,  the  State,  so  long  as 
no  contract  is  impaired,  may  exert  it  from  consideration  of  acts  done 
in  another  jurisdiction. 

If  the  power  exists  to  revoke  a  permit,  the  question  of  motive  is  imma- 
terial for  the  purpose  of  determining  the  constitutionality  of  the  leg- 
islative action  exerting  the  power. 

The  difference  between  the  extent  of  the  power  which  the  State  miay 
exert  over  the  doing  of  business  within  its  borders  by  an  individual, 
and  that  which  it  can  exercise  as  to  corporations,  furnishes  a  dis- 
tinction authorising  a  classification  between  the  two  which  does  not 
violate,  the  equal  protection  clause  of  the  Fourteenth  Amendment. 

Where,  as  in  this  case,  penal  provisions  as  to  individuals  are  separable, 
and  the  state  court  has  so  construed  the  statute,  any  lack  of  consti- 
tutional authority  to  enact  the  statute  as  to  individuals  would  not 
render  the  statute  unconstitutional  as  to  corporations. 

The  chartered  right  of  a  corporation  to  dfi  business  does  not  operate  to 
deprive  the  State  of  its  police  power,  and  the  franchise  to  do  business 
is  qualified  by  the  duty  to  do  so  conformably  to  lawful  and  proper 
police  regulations  thereafter  enacted. 

The  claim  of  an  irrepealable  contract  cannot  be  predicated  upon  a  con- 
tract which  is  repealable ;  and,  where  the  reserved  power  to  repeal,  alter 
and  amend  charters  is  only  to  be  exercised  without  injustice,  it  is 
within  the  province  of  the  state  court  to  determine  whether  it  has 
been  so  exercised,  and  its  decision  cannot  be  reviewed  by  this  court 
unless  a  contract  has  been  impaired  or  some  other  and  fundamental 
right  within  the  protection  t)f  the  Federal  Constitution  has  been  de- 
nied. 

Where  the  state  court  has  decided  that  the  penal  provisions  of  a  statute 
relate  to  both  domestic  and  foreign  corporations,  a  foreign  corpora- 
tion cannot  claim  that  the  contract  between  it  and  the  State  admit- 
ting it,  on  payment  of  the  franchise  tax,  to  do  business  on  the  same 
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tenns  as  a  domestic  ccnrporation  has  been  impaired  by  the  revocation 
of  its  pennit  for  violation  of  such  statute.  Am.  SmeUing  Co.  v. 
Cohrado,  204  U.  S.  403,  distinguished. 

A  state  statute  requiring  corporations  to  produce  books  and  papers 
which  has  been  construed  by  the  highest  court  of  the  State  to  the 
effect  that  its  requirements  are  satisfied  by  a  bona  fide  effort  to  com- 
ply with  its  provisions  or  a  reasonable  showing  of  inability  to  com- 
ply therewith  is  not  an  arbitrary  and  unjust  exercise  of  authority 
repugnant  to  the  due  process  clause  of  the  Fourteenth  Amendment, 
and  so  held  as  to  such  provisions  in  the  Arkansas  Anti^Trust  Law. 

Relief  cannot  be  afforded  by  this  court  to  one  who  violates  the  pro- 
visions of  a  state  statute  from  an  erroneous  conception  of  what  the 
statute  requires. 

Under  the  visitorial  powers  of  a  State  over  corporations  doing  business 
within  its  borders  it  is  competent- for  it  to  compel  such  corporations 
to  produce  their  books  and  papers  for  investigation  and  to  require 
the  testimony  of  their  officers  and  emplqy^  to  ascertain  whether  its 
laws  have  been  -  complied  with,  and  this  power  extends  to  the  pro- 
duction of  books  and  papers  kept  outside  of  the  State,  and  a  statute 
requiring  such  production  does  not  amount  to  an  unreasonable  search 
or  seizure  or  a  denial  of  due  process  of  law.  Consolidaied  Rendering 
Co.  V.  Vermont,  207  U.  S.  641. 

Qncare  and  not  decided  whether  the  due  process  clause  of  the  Fourtepnth 
Amendment  embraces  in  its  general  terms  a  prohibition  of  unreasonr 
able  searches  or  seizures.  -  •  c ' 

An  order  made  pursuant  to  statute  in  a  suit  for  penalties  for  violations  1/"^ 
of  a  state  anti-trust  law  requiring  a  corporation  to  produce  books  and 
papers  does  not  deny  due  process  of  law  because  thereunder  the  State 
may  elicit  proof  not  only  as  to  the  liability  of  the  corporation  but  also 
proof  in  its  possession  relevant  to  its  defense.  Consolidated  Bender- 
ing  Co.  v.  Vermont,  207  U.  S.  541;  HcUe  v.  Henkcl,  201  U.  S.  43. 

If  a  state  statute  requiring  the  production  of  papers  is  constitutional 
the  motive  of  the  State  for  acting  thereunder  is  immaterial. 

Statutory  regulations  dealing  exclusively  with  persons  or  property  not 
within  the  borders  of  the  State,  if  otherwise  vaMd,  are  not  uneonsti- 
tuticHial  as  denying  equal  protection  of  the  law.  CentralLoan  dt  Tmei 
Co.  V.  CampbeU,  173  U.  S.  84. 

The  wider  scope  of  the  power  of  the  State  over  corporations  than  over 
individuals  affords  a  basis  for  separate  classification  as  to  the  pro- 
duction of  books  and  papers. 

A  state  statute  requiring  corporations  to  produce,  and  creating  a  pre- 
sumption of  fact  as  to  bad  faith  and  untruth  of  a  defense  by  reason 
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of  suppression  of  material  evidenoe,  does  not  deny  due  process  of 
law;  nor  does, an  order  of  the  court  based  on  such  a  statute  striking 
out  the  answer  of  a  defendant  corporation  which  has  refused  to  pro- 
duce material  evidence  deny  due  processrand  condemn  him  unheard. 
Honey  y.  EUitiUy  167  U.  S.  409,  in  which  the  order  striking  the  an- 
swer from  the  files  was  in  the  nature  of  a  punishment  for  contempt, 
distinguished. 
81  Arkansas,  519,  affirmed. 

The  facts,  which  involve  the  constitutionality  of  certain  pro- 
visions of  the  anti-trust  statute  of  the  State  of  Arkansas  and 
.  the  validity  of  proceedings  in  the  courts  of  the  State  thereunder, 
are  stated -in  the  opinion. 

Mr.  John  O.Johnson  and  Mr,  W.  E.  Hemingway  y  with  whom 
Mr.  Oeorge  B,  Rose  and  Mr.  Ralph  Crews  were  on  the  brief,  for 
plaintiff  in  error: 

Section  1  of  the  act  in  question,  as  construed  by  the  Supreme 
Court  of  the  State  of  Arkansas,  impairs  the  obligation  of  the 
contract  between  the  defendant  as  a  foreign  corporation,  and 
the  State,  whereby  the  defendant  was  permitted  to  do  business 
within  the  State;  and  is  therefore  violative  of  §  10,  Art.  I  of  the 
Constitution  of  the  United  States.  American  Smelting  <&  Re- 
fining  Co.  v.  Colorado,  204  U.  S.  103;  Concurring  opinion  of  Mr. 
Justice  Wood,  100  S.  W.  Rep.  1099;  Hartford  Ins.  Co.  v.  State, 
89  S.  W:  Rep.  42;  §  11,  art.  12,  constitution  of  Arkansas; 
§§824,  825,  826,  827  and  828,  Kirby's  Digest  Statutes  of 
Arkansas;  15  A.  A;  E.  Ency.  Law  (2d  ed.),  p.  1049;  Camnumn 
weaUh  v.  Proprietors  of  New  Bedford  Bridge,  2  Gray,  339;  Wash- 
ington Bridge  Co.  v.  Stofc,  18  Connecticut,  Si,  N.  M.  Co.  v. 
Coon,  6  Pa.  St.  379;  State  Tax  on  Foreign  Held  Bonds,  15  Wall. 
320;  Gordon  v.  Appeal  Tax  Court,  3  How.  133;  Wendover  v. 
Lexington,  15  B.  Monroe,  258;  Attorney  General  v.  Bank  of 
Charlotte,  i  Jones  Equity  (N.  C),  293;  Miller  v.  StaU,  15  Wall. 
497;  Coast  Line  R.  R.  Co.y.  Savannah,  30  Fed.  Rep.  646;  Erie 
R.  R.  V.  Pennsylvania,  153  U.  S.  628;  C,  R.  L  A  P.  Ry.  Co.  v. 
Ludwig,  ISecy.  of  State,  156  Fed.  Rep.  152;  Commonwealth  v.  M.  A 
0.  B.  R.  Co.,  64  S.  W.  Rep.  452;  Seaboard  Air  Line  R.  R.  Co.  v. 
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£.  R.  Cam.  of  Alabama,  155  Fed.  Rep.  7d2;  BrttiA  Am.  Mtg. 
Co.  V.  Janes,  56  S.  E.  Rep.  983. 

Section  1  of  tiie  act  in  question  legislates  relating  to  transac- 
ti<His  occiirring  beyond  the  limits  of  the  State  of  Arkansas,  and 
is  therefore  extra-territorial,  and  its  enforcement  would  con- 
stitute a  taking  of  the  property  of  defendant  without  due  pro- 
cess of  law,  and  c^istitute  a  denial  to  it  of  tiie  equal  protection 
of  the  law,  contrary  to  the  terms,  of  the  Fourteenth  Amaid- 
ment.  Casey  v.  StaU,  53  Arkansas,  334;  Cooley's  Craist.  Lim. 
176;  People  v.  BtUler  St.  Foundry  Co.,  201  iUmois,  236;  Chicago 
Wall  Paper  Mills  v.  General  Paper  Co.,  147  Fed.  Rep.  491 ;  Car- 
gyie  Co.  v.  Minnesota,  182  U.  S.  452;  Carroll  v.  Greenwidi  Ins. 
Co.,  199  U.  S.  409;  Santa  Clara  Co.  V.  So.  Pac.  Ry.,  118  U.  S. 
394;  Charlotte  Ac.  Ry.  Co.  v.  GUtlbs,  142  U.  S.  386;  Coring^ 
Ac.  Co,  V.  Stanford,  164  U.  S.  578;  Mo.  Pac.  Ry.  v.  Mackey,  127 
U.  S.  209;  N.  Y.Life  Ins.  Co.  v.  SmUh,  41  S.  W.  Rep.  687;  Baltir 
more  Ac.  Ry.  v.  Read,  62  N.  E.  Rep.  488. 

So  much  of  §  8  of  the  act  as  purports  to  authorise  the  court 
to  make  an  order  for  the  producticm  of  witnesses,  books  and 
papers,  is  unconstitutional  and  vend,  and  did  not  warrant  the 
making  of  an  order  in  pursuance  o£«its  provisions. 

It  subjects  the  defendant  to  unreasonable  search  and  seisure 
of  its  books,  papers  and  documents,  and  tiiereby  violates  the 
Fourth  and  Fourteenth  Amendments  to  the  Constitution  of 
the  United  States. 

It  calls  upon  the  defendant  to  produce  evidence  to  be  used 
against  itsetf  in  a  penal  action,  and  thereby  violates  the  Fifth 
and  Fourtemth  Amendments  to  the  Constitution  of  the  United 
States.  . 

It  denies  to  the  defendant  the  equal  protection  of  the  law, 
and  constitutes  a  taking  of  its  property  without  due  process  of 
law,  in  violation  of  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States.  Boyd  v.  United  States,  116  U.  S. 
617;  Monongahda  Ac.  Co.  v.  United  States,  148  U.  S.  325;  /n- 
terstate  Commerce  Com.  v.  Brimson,  154  U.  S.  447,  479;  Hale  v. 
Henkd,  201  U.  S.  43;  Logan  v.  Pa.  Ry.  Co.,  132  Pa.  St.  403; 
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Ciooley's  Const.  Lim.  368  et  seq.;  Lester  v.  People,  150  Illinois,  408; 
RothwiU  V.  Bank,  20  Hun,  517;  CcmmofwoeaUh  v.  Lottery  Tickets, 
5  Cush.  369;  Sanford  v.  Nichols,  13  Massachusetts,  286;  Lee  v. 
Angas,  L.  R.  2  Eq.  39;  ^  parte  Brawn,  72  Missouri,  83;  Tharp 
V.  Paige,  66  Arkansas,  229;  State  v.  Slamon,  73  Vermont,  212; 
Peoj^  V.  TF6«(em  /?».  Co.,  40  HI.  App.  428;  Boyle  v.  SchmidUand, 
146  Pa.  St..  255;  Gunn  v.  Railway,  50  N.  E  Rep.  132;  Gti//  Ac. 
AnZuxay  v.  Ellis,  165  U.  S.  150;  Mo.  Pac.  Ry.  v.  Mackey,  127 
U.  S.  209;  Central  Ac.  v.  Board  of  Trade,  125  Fed.  Rep.  468; 
3  Wigmore  on  Evidence,  §2259;  State  v.  Simmons  Hardware 
Co.,  18  S.  W.  Rep.  (Mo.)  1125;  Cooley's  Const.  Lim.  370;  Com- 
sdman  v.  Hitchcock,  142  U.  S.  547;  Brown  v.  TFotter,  161  U.  S. 
591. 

When  the  State  goes  into  the  courts  for  the  assertion  of  its 
rights  it  goes  upon  an  equality  with  other  Utigants.  State  v. 
Morgan,  52  Arkansas,  150;  Brent  v.  Bank,  10  Pet.  596;  The 
Siren,  7  Wall.  159;  United  States  v.  Beebe,  17  Fed.  Rep.  41. 

So  much  of  §  9  of  the  act  as  purports  to  authorize  the  court 
to  strike  from  the  files  the,  pleadings  of  the  defendant  upon  its 
failure  to  comply  with  the  terms  o{  the  order  entered  pursuant 
to  §  8,  is  unconstitutional  and  void,  and  the  judgment  so  ren- 
dered constitutes  a  taking  of  the  property  of  the  defendant 
without  due  process  of  law,  and  a  denial  to  it  of  the  equal  pro- 
tection of  the  laws,  in  violation  of  the  terms  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States..  Mc- 
Veigh V.  United  States,  11  Wall,  259;  Windsor  v.  McVeigh,  93 
U.  S.  274;  Hovey  v.  ElUoU,  167  U.  S.  444;  Boyd  v.  United  States, 
116  U.  S.  617;  Orient  Insurance  Co.  v.  Daggs,  172  U.  S.  557; 
Holden  v.  Hardy,  169  U.  S.  366;  Bradstreet  v.  Neptune  Ins.  Co., 
3  Sumn.  601;  Adams  v.  Postal  Tetegraph  Co.,  155  U.  S.  689, 
698;  Galpin  v.  Page,  18  Wall.  330;  Lasere  v.  Rochereau,  17  Wall. 
437;  Simon  v.  Croft,  182  U.  S.  427;  Cooley's  Const.  Lim.  (6th 
ed.)  452;  Myers  v.  Shields,  61  Fed.  Rep.  718;  Burton  v.  Platter, 
53  Fed.  Rep.  901;  Zeigler  v.  R^  R.  Co.,  58 .Alabama,  594;  State 
ex  rd.  V.  Billings,  55  Minnesota,  473;  Foley  v.  Foley,  52  Pac. 
Rep.  122;  Younger  v.  Superior  Court,  69  Pac.  Rep.  485;  Jlfc- 
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Claiehey  v.  Superior  Court,  61  Pac.  Rep.  606;  Greig  v.  Ware,  55 
Pac.  Rep.  163;  State  v.  Clancy,  61  Pac.  Rep.  897;  HOb  v.  Caimiy 
Court,  37  S.  E.  Rep.  678;  Underwood  v.  McVeigh,  23  Grattan 
(Va.),  409;  Fairfax  v.  Alexander,  28  Grattan  (Va.),  16;  5tote  v. 
Ci/y  of  New  Orleans,  42  La.  Ann.  92;  Re  the  Fred  M.  Lawrence, 
94  Fed.  Rep.  1017;  AUschvle  v.  Doyk,  55  California,  633; 
Fayerweather  v.  fticA/,  88  Fed.  Rep.  713;  Warner  v.  Go^^iey, 
186  U.  S.  365;  Baltimore  Ac.  Ry.  v,  flaufe,  62  N.  fe.  Rep.  488; 
Chapman  v.  Phcenix  Banki  85  N.  Y.  437;  Grinson  v.  J^dteonb, 
21  W.  Va.  347;  Russell  v.  Gmn^,  122  Missouri,  161;  State  v. 
Railway  Co.,  45  S.  C,  464;  Z)(irr,  Administrator,  v.  iJofcr,  82 
Vii^inia,  359;  Schlitz  v.  flocniiz,  86  Wisconsin,  36;  Carroll  <tc. 
V.  Parks,  32  Arkansas,  131 ;  Hickman  v.  Kempner,  35  Arkansas, 
505;  5to/e  v.  Newton,  33  Arkansas,  276;  Litffo  /Jocib  <fcc.  Ry.  v. 
Payne,  33  Arkansas,  816;  Smith  v.  Leocft,  44  Arkansas,  287; 
Clayton  v.  Johnson^  36  Arkansas,  406. 

Af r.  Letm  Rhoton  and  Af r.  ./awes  fl^.  Stevenson,  with  whom 
Afr.  P.  Guy  FuUc,  Mr.  W,  F.  Kiiby,  Mr.  W.  L.  T^rry,  and  Mr. 
W.  M.  Lewis  were  on  the  brief,  for  defendant  in  error: 

The  act  of  1905  was  passed  in  the  exercise  of  the  reserved 
power  of  the  State  to  alter,  amend  or  repeal  the  laws  affecting 
corporations.  The  appellant  by  entering  the  State  assenteti  to 
this  reservation,  and  by  remaining  in  the  State  after  the  act 
took  effect  assented  to  be  bound  by  the  terms  thereof.  Gem- 
stitution  of  Arkansas,  art.  12,  §  11 ;  American  Smelting  A  Refin- 
ing Co.  V.  Colorado,  204  U.  S.  103;  C.,R.  L  A  P.  Ry.  ▼.  Ludwig, 
156  Fed.  Rep.  152. 

The  right  of  the  State  to  prescribe  conditions  upon  the  right 
of  the  defendant  and  other  foreign  and  domestic  corporations 
to  do  business  in  Arkansas,  and  to  lay  burdens  and  duties  upon 
them,  flows  from  the  reservation  in  art.  12,  §  6,  of  its  consti- 
tution. The  only  limitation  upon  this  right  is  contained  in  the 
provision  that  such  alteration,  amendment  or  revocation  of 
charters  shall  be  made  "in  such  manner,  however,  that  no  in- 
justice shall  be  done  to  corporators. '^ 
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What  would  be  a  just  or  imjust  amendment  or  alteration  of 
the  laws  govemmg  corporate  privileges,  imder  this  constitu- 
tional provision,  is  and  must  be  a  question  for  the  state  court, 
and  is  not  a  Federal  question. 

The  Supreme  Court  of  Arkansas  has  held  that  this  act  is 
valid,  under  the  constitution  of  Arkansas.  Hartford  Ins.  Co.  v. 
State,  76  Arkansas,  303. 

On  the  hearing  of  this  cause  below,  the  Supreme  Court  of 
Arkansas  necessarily,  in  holding  that  §§  8  and  9  were  valid, 
held  that  their  enactment  was  within  the  constitutional  power 
of  amendment  reserved  to  the  State.  The  highest  court  of  a 
State  is  the  tribunal  of  last  resort  upon  all  questions  of  the 
validity  of  a  state  statute  as  measured  by  the  state  constitu- 
tion. KirOand  v.  Hotchki&s,  100  U.  S.  491;  Mo.  Pac.  Ry.  v. 
Humes,  115  U.  S.  512,  520;  FaObrook  In.  Dist.  v.  Bradley,  164 
U.  S.  112;  French  v.  Barter  AsphaU  Co.,  181  U.  S.  324;  Hibben 
V.  Smith,  191  U.  S.  310;  Olsen  v.  Smith,  195  U.  S.  332;  National 
Cotton  Oil  Co.  V.  Texas,  197  tJ.  S.  130,  131;  Waters-Pierce  Oil 
Co.  V.  Texas,  177  U.  S.  28, 43 ;  Hunter  v.  Pittsburgh,  ^Ofl  U.  S.  67. 

Furthermore,  the  Supreme  Court  of  Arkansas,  in  the  case  at 
bar,  has  held  that  these  sections  are  valid,  under  the  constitu- 
tion of  Arkansas — i.  e.,  that  they  constitute  such  regulations 
as  fall  within  the  reserved  power  of  the  State  to  alter,  amend 
or  repeal  the  laws  governing  corporations.  Upon  this  proposi- 
tion, Ukewise,  the  decision  of  the  highest  court  of  the  State  is 
conclusive.  Sinking  Fund  Cases,  99  U.  S.  700;  MUler  v.  State, 
15  Wall.  498;  Hdyoke  Co.  v.  Lymm,  15  Wall.  519;  T<rmlinson 
V.  Jessup,  15  Wall.  459;  Railway  Co.  v.  Maine,  96  U.  S.  610; 
Shields  v.  Ohio,  95  U.  S.  324;  Woodson  vi State,  69  Arkansas,  521 ; 
Railway  v.  Leep,  54  Arkansas,  101. 

A  foreign  corporation  which  comes  into  a  State  does  so  under 
an  implied  agreement  to  all  the  powers  of  the  State  reserved 
by  its  constitution.  State  v.  Standard  Oil  Co.  of  Indiana,  91 
S.  W.  Rep.  1062;  Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28; 
Bank  of  Augusta  v.  Earl,  13  Pet.  519;  Hooper  v.  Calif omia,  155 
U.  S.  648. 


Digitized  by 


Google 


HAMMOND  PACKING  CO.  v.  ARKANSAS.  329 

212  U.&  Argument  for  Defendant  in  Error. 

The  act  in  question  does  not  punish  for  acts  committed  bie- 
yond  the  jurisdiction  of  the  State  of  Arkansas.  The  doing  of 
business  in  Arkansas  under  given  di^umstances,  and  not  the 
formation  of  the  combination,  is  the  gist  of  the  prohibited 
action.  Hartford  Ins.  Co.  v.  State,  76  Arkansas,  303;  Waters 
Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28;  Arrnour  Packing  Co.  v. 
Lacy,  200  U.  S.  226. 

Section  8  of  the  act,  referring  to  the  production  of  witnesses, 
books,  papers  and  documents  to  be  used  as  evidence,  etc.,  is 
not  invahd  as  contended.  Hammond  Packing  Co.  v.  State,  81 
Arkansas,  540,  541;  Consolidated  Rendering  Co.  v.  Vermont, 
207  U.  S.  541;  Hale  v.  Henkel,  201  U.  S.  43;  State  y.  Standard 
Oil  Co.,  91  S.  W.  Rep.  1162;  National  Cotton  Oil  Co.  v.  Texas, 
197  U.S.  133., 

Section  9  of  the. act  prescribes  a  procedure  which  meets  all 
the  requirements  of  due  process  of.  law,  and  under  the  facts  as 
shown  in  the  record,  plaintiff  in  error  has  not  been  deprived  of 
its  property  without  due  process  of  law.  Holden  v.  Hardy,  169 
U.  S.  366;  Brovm  v.  New  Jersey,  175  U.  S.  178;  Iowa  v.  Iowa 
Cent.  Ry.  Co.,  160  U.  S.  389;  L.  &  N.  Ry.  Co..  v.  Schmidt,  177 
U.  S.  230;  Wilson  v.  North  Carolina,  169  U.  S.  586;  Hovef/  v. 
EUiott,  167  U.  S.  409,  distinguished; 

The  essentials  of  due  process  of  law  as  required  by  the 
Fourteenth  Amendment  are  notice  and  opportunity  to  de- 
fend. 

A  party  has  no  constitutional  right  to  any  particular  form  of 
procedure  or  to  have  applied  to  a  case  the  rules  of  procedure 
which  are  derived  from  the  common  law. 

The  States,  subject  only  to  the  qualification  that  they  can 
not  wholly  deny  a  defendant  some  sort  of  terms,  bi^ve  the  free 
and  uncontrolled  right  to  prescribe  new  forms  of  procedure  and 
impose  terms  and  conditions  upon  parties  in  their  courts. 

There  is  no  fixed  standard  by  which  the  sufficiency  of  the 
notice  or  opportunity  to  be  heard  shall  be  measured;  and  that 
the  States  may  constitutionally  abolish  the  ordinary  or  com- 
mon law  rules  governing  the  hearing  of  cases  and  substitute 
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other  procedures,  so  long  as  they  give  some  sort  of  notice  and 
opportunity  to  be  heard. 

Arising  out  of  the  distinction  between  the  powers  of  the 
States  and  of  the  Federal  Government,  there  is  a  distinction 
between  the  due  process  of  law  under  the  Fourteenth  and 
Fifth  Amendments,,  at  least  to  the  extent  that  the  States  may 
authorize  procedures  in  their  own  courts,  even  imknown  to  the 
common  law. 

The  contemporaneous  construction  of  the  due  process  phrase 
of  the  Fifth  Amendment,  placed  upon  it  by  the  Congress  which 
proposed  it,  by  the  passage  of  the  act  of  1789,  demonstrates 
that  a  default  judgment  may  be  authorized  by  statute  for  re- 
fusal to  produce  evidence,  without  a  denial  of  due  process. 

The  legislation  and  decisions  of  the  several  States,  authorize 
ing  such  default  judgments,  demonstrate  that  the  same  have 
never  been  regarded  as  denying  the  due  process  of  law. 

Mr.  Justice  White  delivered  the  opinion  of  the  court. 

The  Hammond  Packing  Company,  an  Illinois  corporation — 
hereafter  called  the  Hammond  Company — ^seeks  to  reverse  a 
judgment  for  ten  thousand  dollars  as  penalties  for  alleged  vio- 
lations of  a  state  law  referred  to  as  the  Anti-Trust  Act  of  1905. 

The  Hammond  Company  challenged  the  authority  which  the 
act  purported  to  exert  aAd  the  forms  of  procedure  which  the 
statute  authorized  and  which  were  employed  to  enforce  its  re- 
quirements, because  of  their  alleged  repugnancy  to  the  Consti- 
tution of  the  United  -States,  in  particulars  which  were  enumer- 
ated. The  Supreme  Court  of  Arkansas  held  that  the  acts  which 
the  Hammond  Company  was  charged  with  having  committed 
were  within  the  prohibitions  of  the  law  of  1905,  and  that  the 
statute  was  in  no  respect  repugnant  to  the  Constitution  of  the 
United  States.  These  conclusions  were  sustained  by  consider- 
ing prior  cognate  legislation,  and  a  construction  given  thereto, 
as  well  as  by  an  anal3rsis  of  the  act  of  1905,  elucidated  by  a  prior 
decision  made  concerning  the  same.  Before  recurring  par- 
ticularly to  the  procedure  and  judgment  in  this  case  we  advert 
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to  these  subjects,  as  they  are  essential  to  a  comprehension  of  the 
mattersihere  arising  for  decision. 

'  The  constitution  of  Arkansas  of  1874  (§  11,  art.  12)  author- 
ized foreign  corporations  to  do  business  in  the  State,  subject  to 
the  same  regulations  and  with  the  same  rights  as  those  enjoyed 
by  domestic  corporations.  Carrying  these  provisions  into  effect, 
the  legislature  (Kirby's  Digest  Laws,  Ark,,  §§  824  to  827)  au- 
thorized permits  to  be  issued  to  foreign  corporations,  subjecting 
them  to.like  control  and  entitling  them  to  the  same  privileges 
as  domestic  corporations  on  pajrment  of  the  same  fees  as  were 
exacted  from  a  domestic  corporation  and  on  compliance  with 
other  statutory  requirements.  In  §  6,  art.  12,  of  the  same  con- 
stitution there  was  contained  a  reservation  of  the  power  of  the 
legislature  to  repeal,  alter  or  amend  charters  of  incorporation, 
subject,  however,  to  the  limitation  that  thereby  "no  injustice 
shall  be  done  to  the  corporators." 

The  Hammond  Company  obtained  a  permit  and  engaged  in 
business  within  the  State  of  Arkansas. 

In  1899  what  was  known  as  the  Rector  Act  was  enacted  for 
the  punishment  of  pools,  trusts  and  conspiracies  to  control 
prices,  etc.  Under  this  law  an  action  was  commenced  to  re- 
cover penalties  against  the  Lancashire  Fire  Insurance  Com- 
pany, a  foreign  corporation,  doing  business  under  a  permit. 
The  case  was  in  1899  decided  by  the  Supreme  Court  of  Arkan- 
sas against  the  State.  66  Arkansas,  466.  The  court  held  that 
"it  [the  statute]  did  not  intend  to  prohibit  or  punish  acts  done 
or  agreements  made  in  foreign  countries  by  corporations  doing 
business  here,  when  such  acts  or  agreements  have  reference 
only  to  persons  or  property  or  prices  in  such  foreign  countries." 

In  January,  1905,  the  Rector  Act  was  repealed  and  the  statute 
now  in  question  was  enacted.  The  first  section  of  the  new  law, 
which  is  in  the  margin,*  re^nacted  the  first  section  of  the  old 
act,  with  certam  additions,  which  are  in  italics.    Various  sec- 

&  Ssc.  1.  Any  corporation  organised  under  the  laws  of  this  or  any 
other  State,  or  country,  and  transacting  or  conducting  any  kind  of  busi- 
nesB  in  this  State,  or  any  partnership  or  individual,  or  other  association 
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(.ions  were  added  in  the  new  law,  of  which  only  §§  8  and  9  are 
particularly  relevant  to  this  controversy.  As  we  shall  hereafter 
have  occasion  to  specially  consider  these  sections,  they  are  pres- 
ently put  out  of  view. 

TTie  Hartford  Fire  Insurance  Company— a  Connecticut  cor- 
poratipn-^was  proceeded  against  for  alleged  violations  of  the 
act  of  1905.  The^company  defended  on  the  ground  that  it  was 
not  a  member  of  or  a  party  to  any  pool,  etc.,  made  in  Arkansas, 
and  that  it  was  not  a  member  of  any  pool,  etc.,  which  in  any 
manner  afifected  the  premium  for  insuring  property  within  that 
State. 

In  disposing  of  the  case  the  Supreme  Court  of  Arkansas  (76 
Arkansas,  303)  considered  two  questions:  First,  the  proper  con- 
struction of  the  act;  and  second,  its  constitutionality  as  con- 
strued.  The  first  question  was  thus  stated : 

"  1.  Does  the  act  prohibit,  under  the  penalty  named  therein, 
a  foreign  insurance  corporation  from  doing  business  in  Arkan- 

or  peraons  whatsoever,  who  osrt  naWf  or  shall  hereafter  create,  enter  into, 
become  a  member  of,  or  a  party  to,  any  pod,  trust,  agreement,  com- 
bination, confederation  or  understanding,  whether  the  same  is  made  in 
this  State  or  dsewhere,  with  any  other  corporation,  partnership,  indi- 
vidual, or  any  other  person  or  association  of  persons,  to  regulate  or  fix 
either  in  this  State  or  elsewhere  the  price  of  any  article  of  manufacture, 
mechanism,  merchandise,  commodity,  convenience,  repair,  any  product 
of  mining,  or  any  article  or  thing  whatsoever,  or  the  price  or  premium  to 
be  paid  for  insuring  property  against  loss  or  damage  by  fire,  lightning  or 
tornado,  or  to  maintain  said  price  when  so  regulated  or  fixed,  or  who  are 
now,  or  shall  hereafter  enter  into,  become  a  member  of,  or  a  party  to  any 
pool,  agreement,  contract,  combination,  association  or  confederation, 
whether  made  in  this  State  or  dsewhere,  to  fix  or  limit  in  this  State  or 
dsewhere,  the  amount  or  quantity  of  any  article  of  manufacture,  mechan- 
ism, merchandise,  commodity,  convenience,  repair,  any  product  of  min- 
ing, or  any  article  or  thing  whatsoever,  or  the  price  or  premium  to  be 
paid  for  insuring  property  against  loss  or  damage  by  fire,  li^tning, 
storm,  cyclone,  tornado  or  any  other  kind  of  policy  issued  by  any  cor- 
poration, partnership,  individual  or  association  of  persons  aforesaid, 
shall  be  deemed  and  adjudged  guilty  of  a  conspiracy  to  defraud  and  be 
subject  to  the  penalties  as  provided  by  this  act. 
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888  while  such  corporation  is  a  member  of  a  pool,  trust  or  com* 
bination  to  fix  insurance  rates  anywhere,  although  such  pool, 
trust  or  combination  is  not  created  or  mamtained  in  Arkansas, 
and  does  not  affect  or  fix,  or  attempt  to  do  so,  rates  of  insurance 
in  Arkansas.  To  state  the  proposition  by  illustration:  Assume 
that  the  appellant  is  a  member  of  a  trust— called  a  rating  bu- 
reau—created and  maintained  in  New  York  city,  to  fix  and 
maintain  insurance  rates  in  New  York  city  and  St.  Petersburg, 
but  which  does  not  fix  or  affect  rates  in  Arkansas,  is  it  guilty  of 
a  violation  of  the  act  if  it  transacts  an  insurance  busmess  in 
Arkansas  upon  complying  with  all  the  statutes  of  the  State, 
except  the  one  at  bar?" 

In  solving  this  question  the  court  deemed  that  the  correct 
meaning  of  the  statute  was  to  be  ascertained  by  its  text  as  illus- 
trated by  the  history  of  the  times  indicating  the  motives  which 
led  to  the  adoption  of  the  act.  On  this  subject  it  was  pointed 
out  that  after  the  decision  in  the  Lancashire  case  public  agita- 
tion concerning  the  effect  of  that  decision  had  arisen  and  had 
occasioned  an  introduction  in  the  legislature  at  different  times 
of  a  proposed  bill,  known  as  the  King  bill,  intended  to  counter- 
act the  effect  of  the  decision  in  the  Lancashire  case,  but  which 
bill  had  failed  of  passage.  The  court  said: 

"In  1904  the  dominant  political  party  in  this  State,  through 
its  party  platform,  demanded  of  the  next  general  assembly  the 
passage  of  the  King  bill,  and  of  the  purpose  of  said  bill  said: 
'Whereby  all  foreign  corporations  shall  be  prevented  from  do- 
ing business  in  this  State,  if  they  are  members  of  any  trust, 
pool,  combination,  or  conspiracy  against  trade,  whether  such 
trust,  pool,  combination,  or  conspiracy  affects  or  is  intended  to 
affect  prices  or  rates  in  Arkansas  or  not.'  The  general  assembly 
elected  in  1904,  composed  almost  entirely  of  members  of  the 
political  party  whose  platform  is  quoted,  with  remarkable  una- 
nimity and  rapidity  passed  the  Kmg  bill,  which  had  been  re- 
jected by  the  two  preceding  general  assembUes,  and  in  less 
than  a  fortnight  of  its  organisation  it  was  approved,  and  it  is 
the  statute  now  at  bar.'' 
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It  was  decided  (Wood  and  Battle,  JJ.,  dksenting)  "that  the 
general  assembly  intended  by  this  act  to  subject  to  the  penalty 
of  it  any  foreign  corporation  doing  business  in  this  State  while 
a  member  of  a  trust  formed  to  fix  prices  anywhere." 

The  act  as  thus  interpreted  was  sustained  upon  the  theory 
that  ''the  State  has  dictated  these  terms  upon  which  foreign 
insurance  companies  can  do  business  in  this  State/'  and  the 
State  ''possesses  the  right  to  declare  that  foreign  insurance 
corporations  cannot  do  business  in  this  State  while  belonging 
to  a  pool,  trust,  combination,  conspiracy,  or  confederation  to 
fix  or  affect  insurance  rates  anywhere." 

Shortly  after  the  decision  in  the  Hartford  case  this  action  was 
commenced  by  the  State  against  the  Hammond  Company  for  a 
forfeiture  of  its  permit  to  do  business  in  Arkansas  and  for 
money  penalties.  As  finally  amended  the  complaint  consisted 
of  four  paragraphs  or  counts.  As,  however,  during  the  progress 
of  the  cause  counsel  stipulated  that  if  any  relief  was  awarded 
against  the  Hammond  Company  it  should  be  confined  to  the 
matters  charged  in  the  first  paragraph  of  the  complaint  and  be 
limited  to  a  money  recovery  not  exceeding  ten  thousand  dollars, 
and  effect  was  given  to  the  stipulation  in  the  final  action  of  the 
court,  we  put  all  but  the  first  paragraph  out  of  view. 

In  the  first  paragraph  the  existence  of  the  Hammond  Com- 
pany and  its  carrying  on  the  business  of  dealing  in  live  stock 
and  the  products  thereof  in  Arkansas  at  a  date  named  was 
averred.  It  was  then  charged  that  on  the  date  mentioned,  and 
other  stated  days,  the  company,  in  violatiixi  of  the  act  of  1905, 
was  a  member  or  party  to  a  pool  or  trust,  agreement,  combina- 
tion or  understanding  with  corporations  and  persons,  named 
and  unnamed,  who  were  engaged  in  the  same  line  of  business 
to  regulate  the  prices  of  slaughtered  live  stock  and  to  nmintdoi 
such  prices  as  so  reguli^ted  and  fixed.  The  paragraph  con-  ' 
eluded  with  the  prayer  for  "judgment  that  the  right  and  privi- 
lege of  said  defendant  to  do  business  in  thislState  be  declared 
forfeited,  and  that  plaintiff  have  and  recover  of  said  defendant 
the  sum  of  thirty  thousand  dollars,  and  all  her  costs  in  this  suit 
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expended,  together  with  all  the  expenses  of  the  attorney  gen- 
eral m  prosecuting  same,  as  provided  in  said  act,  and  for  all 
other  and  proper  relief." 

On  the  ground  that  the  complaint  was  so  vague  that  it  was 
impossible  to  answer  the  same,  the  Hammond  Company  moved 
that  the  State  be  directed  to  make  the  complaint  more  specific, 
so  as  to  show  when  the  alleged  pool  or  trust  was  created,  in 
what  respect  it  constituted  a  violation  of  the  statute,  and  where, 
in  the  vast  area  in  which  it  was  alleged  the  business  of  the  com- 
pany was  carried  on,  the  asserted  unlawful  agreement  was  to 
operate.    The  motion  was  denied. 

The  complaint  was  demurred  to  on  the  ground  that  it  did  not 
allege  the  formation  of  any  pool  or  trust  in  Arkansas  or  that  it 
was  to  affect  prices  within  that  State,  and  therefore  if  the  facts 
charged  were  within  the  prohibition  of  the  statute  the  act  was 
wanting  in  due  process  of  law  and  was  repugnant  to  the  Four- 
teenth Amendment,  because  it  was  an  attempt  by  the  State  to 
exercise  authority  beyond  its  jurisdiction.  On  the  overruling 
of  the  demurrer  the  first  paragraph  was  answered  by  a  general 
and  specific  denial  of  each  and  every  allegation  thereof.  More- 
over, it  was  specially  asserted  that  the  permit  was  a  contract  on 
the  faith  of  which  large  sums  of  money  had  been  expended  in 
purchasing  property  and  in  making  permanent  improvements 
thereon  within  the  State  which  would  be  destroyed  by  a  revo- 
cation of  the  permit,  and  that  the  business  of  the  company  was 
largely  interstate  conunerce.  Various  defenses  under  the  Con- 
stitution of  the  United  States  were  specifically  advanced,  as 
follows:  First,  that  to  revoke  the  permit  for  the  causes  alleged 
would  impair  the  obligations  of  the  contract  which  had  resulted 
from  the  issue  of  the  permit;  and,  second,  that  to  grant  the 
relief  prayed  would  violate  the  equal  protection,  due  process, 
ex  po9t  facto  and  interstate  commerce'^clauses  of  the  Constitu- 
tion of  the  United  States. 

A  request  of  the  Hammond  Company  that  all  depositions  to 
be  taken  outside  of  the  jurisdiction  of  the  court  be  upon 
written  interrogatories  was  denied. 
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The  Attorney  General;  availing  himself  of  {  8  of  the  act,  which 
is  in  the  margin,^  moved  for  the  appointment  of  a  commii»- 

1  Sbc.  8.  Whenever  any  proceeding  ahaU  be  commenoed  in  any  court 
of.  competent  jurisdiction  in  this  State  by  the  attorney  general  or  pros- 
ecuting attorney  against  any  corporation  or  corporations,  individual 
or  individuals,  or  association  of  individuals,  or  joint  stock  association 
or  copartnership  under  the  law  against  the  formation  and  maintenance 
of  pools,  trusts  of  any  kind,  monopolies  or  confederations,  combinations 
or  organizations  in  restraint  of  trade,  to  dissolve  the  same  or  to  restrain 
their  formation  or  maintenance  in  this  State,  or  to  recover  the  penalties 
in  this  act  provided,  then  and  in  such  case,  if  the  attorney  general  or 
prosecuting  attorney  desires  to  take  the  testimony  of  any  officer,  di- 
rector, agent,  or  employ^  of  any  corporation,  or  jomt  stock  association 
proceeded  against,  or  in  case  of  a  copartnership,  any  of  the  members  of 
stud  partnership,  or  any  employ6  thereof,  in  any  court  m  which  said 
action  may  be  pending;  and  the  individual  or  individuals  whose  testi- 
mony is  desired  are  without  the  jurisdiction  oi  this  State,  or  r^de 
without  the  State  of  Arkansas,  then  in  such  case,  the  attorney  genexal 
or  prosecuting  attorney  may  file  .in  said  court  in  term  time,  or  with  the 
judge  thereof  in  vacation,  a  statement,  in  writing,  setting  forth  the 
name  or  names  of  the  persons  or  individuals  whose  testimony  he  desires 
to  take,  and  the  time  when  and  the  place  where  he  desires  «aid  persons 
to  appear;  and  thereupoii  the  court  or  judge  thereof  shall  make  an  or- 
der for  the  taking  of  said  testimony  of  such  person  or  persons  and  for 
the  production  of  any  books,  papers  and  documents  in  his  possession  or 
under  his  control  relating  to  the  merits  of  any  suit,  or  to  any  evidence 
therein,  shall  appoint  a  commis^on  for  that  purpose,  who  shall  be 
an  officer  authorized  by  law  to  take  depositions  in  this  State,  and  said 
conunission  shall  issue  immediately  a  notice,  in  writing,  directed  to  the 
attorney  or  attorneys  of  record  in  said  -cause,  or  agent,  or  officer,  or 
other  employ^,  that  the  testimony  of  the  person  named  in  the  applicap- 
tion  of  the  attorney  general  or  the  prosecuting  attorney  is  desired,  and 
requesting  said  attorney  or  attomeyB  of  record,  or  said  officer,  agent  or 
employ^  to  whom  said  notice  is  delivered,  and  upon  whom  the  same  is 
served,  to  have  said  officer,  agent,  employ^,  representative  of  said  co- 
partnership, or  agent  thereof,  whose  evidence  it  is  desired  to  take,  to- 
gether with  such  books,  papers  and  documents,  at  the  place  named  in 
the  application  of  the  attorney  general,  or  the  prosecuting  attorney,  and 
at  the  time  fixed  in  said  application,  then  and  there  to  testify:  Provided^ 
however.  Thai  such  application  shall  alwa3rs  allow  in  fixing  said  time 
the  same  number  of  da3r8'  travel  to  reach  the  dengnated  place  in  Ar- 
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Bioner  to  take  testimony  in  the  city  of  Chicago  and  for  the  pro- 
duction and  examination  before  him  of  books  and  papers. 
The  motion  stated,  first,  that  sixteen  named  persons  resided 
in  or  near  Chicago,  and  were  either  officers,  agents,  directors 
or  employ^  of  the  Hammond  Company;  that  it  was  the  de- 
sire of  the  State  to  take  their  testimony  on  a  day  named,  that 
aU  of  said  witnesses  were  hostile  and  would  not  nutke  fair 
answers  to  written  interrogatories,  that  the  facts  as  to  the 
busine43s  methods  of  the  corporation  ''  relevant  to  the  issue  in 
this  case  and  within  the  knowledge  of  the  said  persons  afore- 
mentioned are  such  that  your  relator  can  have  no  accurate 
knowledge  of  same  until  opportunity  is  given  him  to  interro- 
gate the  aforesaid  persons,  -who  have  peculiar  and  sole  knowl- 
edge thereof;  and  that  it  is  impossible  for  your  relator  to  so 
frame  written  interrogatories  to  said  persons  as  to  elicit  the 
facts  within  their  knowledge  relevant  to  the  issues  in  this 
case/'  As  to  the  production  of  books  and  papers,  it  was  stated 
that  ''said  persons  have  in  their  possession  and  under  their 
control,  and  at  the  Chicago  office  of  the  defendant  company, 
numerous  books,  papers  and  documents  bearing  upon  the  is- 
sues in  this  cause  and  relevant  to  the  claim  of  the  plaintiff 
herein;  that  the  precise  description  and  nature  of  these  is  pe- 
culiarly within  the  knowledge  of  the  aforesaid  persons;  and 
that  it  is  impossible  for  your  relator  to  so  frame  written  in- 
terrogatories and  demands  as  to  require  the  production  of  such 
books,  papers  and  documents  as  aforesaid  as  are  relevant  to 
the  issues  in  this  cause."  In  response  to  this  motion  the  Ham- 
mond Company  asked  that  the  State  be  required  to  "set  out 
specifically  what  she  expects  to  prove  by  each  witness  she  de- 
sires produced,  and  also  to  set  out  specifically  a  particular 

kansas  that  would  now  be  allowed  by  law  in  case  of  taking  depositions: 
Provided^  also,  In  addition  to  the  above-named  time,  six  days  shall  be 
allowed  for  the  attorney  or  attorneys  of  record,  or  the  i&gent,  officer  or 
employ^  on  wfaor^  notice  is  served  to  notify  the  person  or  persons  whose 
testimony  is  to  be  taken.  Service  of  said  notice  as  returned  in  writing 
may  be  made  by  any  one  authorized  by  law  to  serve  a  subpoBua, 
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description  of  any  books  she  desires  produced  by  any  of  said 
witnesses,  together  with  the  name  of  the  witness  who  is  to 
produce  them,  and  that  she  be  required  to  specifically  state 
wherein  any  of  said  books  so  named  are  material  to  the  issues 
in  the  case."  The  Attorney  General  thereupon  filed  an  affi- 
davit, reciting  that  he  was  "at  this  time  unable  to  designate 
and  particularly  point  out  the  books,  papers  and  documents 
which  will  be  required  in  evidence  on  the  execution  of  the 
commission  .  .  .  that  the  contents  and  particular  de- 
scription of  said  books,  papers  and  documents  are  matters  pe- 
culiarly within  the  knowledge  of  the  defendant,  and  the  wit- " 
nesses  whose  examination  is  prayed  at  said  time  and  place, 
and  that  it  is  impossible  and  impracticable  for  me  at  this  time 
to  designate  particularly  the  matters  as  to  which  each  witness 
whose  testimony  is  sought  to  be  taken  .  .  .  can  testify, 
or  to  frame  interrogatories  to  such  witnesses  or  state  at  this 
time  the  substance  of  his  evidence,  for  the  reason  that  the 
matters  as  to  which  it  is  sought  to  examine  said  witnesses  are 
matters  touching  the  conduct  and  business  of  the  defendant 
company  and  as  to  which  the  defendant  and  said  witnesses 
have  peculiar  and  sole  knowledge."  The  motion  to  make  the 
request  more  specific  was  overruled  and  an  order  wafi  entered 
authorizing  the  designated  commissioner  to  take  the  testimony 
of  the  witnesses  nanaed  and  to  have  produced  before  him  by 
the  Hammond  Company  "any  books,  papers  and  documents 
in  the  possession  or  under  the  control  of  either  of  said  persons 
relating  to  the  merits  of  said  cause  or  to  any  defense  therein," 
accompanied  with  the  proviso  "that  at  such  examination  the 
witnesses  and  books  aforesaid  shall  not  be  required  to  be  pro- 
duced at  any  one  time  in  such  numbers  as  to  interfere  with 
the  operation  of  the  defendant's  business."  The  order  con- 
tained specific  directions  commanding  the  Hammond  Company, 
through  its  officers  or  agents  or  attorney,  to  have  the  witnesses 
named'  present  for  examination  and  to  produce  the  books  re- 
ferred to  in  the  order.  To  the  entry  of  this  order  exception 
was  duly  reserved. 
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The  commisBioner  notified  the  Hammond  Company  to  pro- 
duce the  witnesses  named  and  the  books  and  papers  referred 
to  at  his  oflSce  in  Chicago  on  a  designated  day.  The  EUunmond 
Company;  through  its  attorneys,  declined  to  comply  and 
stated;  in  writing,  that  it  could  not  concede  the  power  of  the 
court  to  make  the  order  which  it  had  made,  and  that  ''on  the 
contrary  it  was  of  the  opinion  that  the  request  calls  upon  it 
[the  Hammond  Company]  to  surrender  rights  in  which  it  is 
protected  by  the  Constitution  of  the  United  States  and  of  the 
State  of  Arkansas  that  are  too  valuable  to  be  surrendered.'^ 

Return,  stating  the  refusal  to  produce,  having  been  made  to 
the  court,  the  Attorney  General,  under  §  9  of  the  act  of  1905, 
which  is  in  the  margin,*  moved  to  strike  out  all  "answers,  de- 

1  Sbc.  9.  Whenever  the  persons  mentioned  in  the  preceding  sections 
sEiall  be  notified,  as  above  provided,  to  request  any  officer,  agent,  di- 
rector or  employ^  to  attend  before  any  court,  or  before  any  person  au- 
thorized to  take  the  testimony  in  said  proceedings,  and  the  person  or 
persons  whose  testimony  is  requested,  as  above  provided,  shall  fail  to 
appear  and  testify  and  produce  any  books,  papers  and  documents,  they 
may  be  ordered  to  produce  by  the  court,  or  the  other  officer  authoriz^cd 
to  take  such  evidence,  then  it  will  be  the  duty  of  the  court,  upon  motfrni 
of  the  attorney  general  or  prosecuting  attorney,  to  strike  out  the  answer, 
motion,  reply,  demurrer  or  other  pleading  then  or  thereafter  filed  in  said 
action  or  proceeding  by  the  said  corporation,  joint  stock  association  or 
copartnership,  \^hose  officer,  agent,  director  or  .employ^  has  neglected 
or  failed  to  attend  and  testify  and  produce  all  books,  papers  and  docu- 
ments he  or  they  shall  have  been  ordered  to  produce  in  said  action  by 
the  court  or  person  authorized  to  take  said  testimony,  and  said  court 
shall  proceed  to  render  judgment  by  defatilt  against  said  corporation, 
joint  stock  association  or  copartnership.  Andiiiis  further  provided,  That 
in  case  any  officer,  agent,  employ^,  director  or  representative  of  any 
corporation,  joint  stock  association  or  copartnership  in  such  proceeding, 
as  hereinbefore  mentioned,  who  shall  reside  or  be  found  within  this 
State,  shall  be  subpcenaed  to  appear  and  testify  or  to  produce  books, 
papers  and  documents,  and  shall  fail,  neglect  or  refuse  to  do  so,  then  the 
answer,  motion,  demurrer  or  other  pleading  then  and  thereafter  filed 
by  said  corporation,  joint  stock  association  or  copartnership  in  any 
such  proceeding,  shall,  on  motion  of  the  attorney  general  or  prosecuting 
attorney,  be  stricken  out  and  judgment  in  said  cause  rendered  against 
said  corporation,  joint  stock  association  or  copartnership. 
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murrers,  motions,  replies  or  other  pleadings  filed  by  the  de- 
fendant in  this  cause  and  render  in  favor  of  the  State  of  Ar- 
kansas a  default  judgment  in  this  case  for  ten  thousand  dollars, 
as  penalties  for  the  violations  of  the  act  of  the  general  assembly 
of  the  State  of  Arkansas,  approved  January  23,  1905,  on  the 
days  and  dates  set  forth  in  the  complaint  herein,  and  for  all 
costs  in  this  cause  incurred."  The  Hammond  Company,  in 
response  to  the  motion,  set  up  the  defense  that  to  deny  it  the 
right  to  defend  would  be  a  condemnation  without  a  hearing 
and  a  consequent  denial  of  due  process  of  law  in  conflict  with 
the  Fourteenth  Amendment.  The  motion  of  the  Attorney 
General  was  granted,  and  a  judgment  for  penalties  amounting 
to  ten  thousand  dollars  was,  as  before  stated,  entered,  which 
on  appeal  was  affirmed  by  the  Supreme  Court.  81  Arkansas, 
519. 

On  the  general  question  of  the  meaning  of  the  act  of  1905  the 
court  adhered  to  the  interpretation  given  the  act  in  Hartford 
Insurance  Co.  v.  Stale ^' supra,  and  also  to  the  ruling  in  that  case 
'made  concerning  its  vaUdity,  both  as  regards  the  constitution 
of  the  State  and  that  of  the  United  States.  After  holding  that 
the  proceeding  was  not  criminal  but  was  "purely  a  statutory 
action  to  recover  the  penalties  of  the  statute  for  doing  business 
in  the  State  contrary  to  its  terms,"  the  court  came  to  consider 
the  objections  urged  to  the  validity  of  §§  8  and  9.  Passmg  on 
the  contention  that  the  order  made  under  §  8  for  the  produc- 
tion of  books,  papers  and  witnesses  was  so  unlimited  as  to  be 
repugnant  to  the  state  and  Federal  constitutions,  the  subject 
was  considered  from  a  twofold  aspect;  first,  the  order  for  the 
production  of  the  books  and  papers;  and,  second,  that  for  the 
production  of  witnesses.  As  to  the  first,  while  conceding  for 
the  sake  of  ailment  that  it  might  be  that  an  order  on  a  corpo- 
ration, whether  domestic  or  foreign,  for  the  production  of 
books  and  papers  could  be  framed  in  so  unlimited  a  manner  as 
to  amount  to  a  violation  of  a  provision  against  unreasonable' 
searches  and  seizures  found  in  the  state  constitution,  it  was 
held  that  that  question  was  irrelevant  and  not  necessary  to  be 
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decided.  This  conclusion  was  reached  because  it  was  declared 
that,  as  the  order  called  also  for  the  production  of  witnesses, 
if  there  was  a  failure  to  comply  with  that  portion  of  the  order 
the  judgment  below  was  properly  rendered.  Considering  the 
validity  of  the  order  for  the  production  of  the  witnesses  and 
the  contention  that  it  was  so  arbitrary  and  unreasonable  as  to 
amount  to  a  denial  of  due  process  of  law,  because  it  called  upon 
the  corporation  to  produce  a  number  of  witnesses,  simply 
upon  the  averment  that  they  had  some  contract  or  fiduciary 
relation  with  the  company,  without  at  all  considering  its 
power  to  produce  them  or  affording  to  the  corporation  any 
compulsory  process  for  requiring  the  witnesses  to  attend  if 
they  were  unwilling  to  do  so,  the  court,  speaking  of  the  statute, 
said: 

"If  these  provisions  mean  that  the  corporation  must  be  a 
policeman,  and  bring  into  court  on  demand  its  president,  book- 
keeper or  doorkeeper  m  et  armis,  certainly  it  would  be  an  un- 
reasonable imposition.  An  analysis  of  the  provisions,  however, 
will  not  justify  such  construction.  These  sections  evidently 
mean  this  and  nothing  more:  that  the  corporation  shall  on  de- 
mand request  any  given  officer,  agent  or  employ^  to  be  present 
at  the  time  named  for  examination  as  a  witness  (and  in  case  of 
production  of  books  and  papers  that  the  given  officer  or  agent 
produce  the  given  papers),  and  on  a  failure  to  comply  with 
these  requirements. that  it  be  defaulted.  Of  course  this  nec- 
essarily contemplates  an  honest  effort  to  produce  the  testimony 
caUed  for.  When  that  is  made,  then  the  statute  is  complied 
with;  when  it  is  not,  as  in  this  case,  where  the  defendant  cor- 
poration refused  to  obey  any  part  of  the  order,  then  the  statute 
is  not  complied  with,  and  that  brings  up  the  gravest  question 
of  the  case." 

In  holding  that  the  provisions  of  §  9,  authorizing  the  strik- 
ing out  of  the  pleadings  of  the  defendant  and  rendering  judg- 
ment against  him,  as  by  default,  were  valid,  the  court  held  that 
the  conferring  of  such  a  power  by  the  statute,  and  its  exercise 
as  manifested  in  the  case  before  it,  was  not  repugnant  to  either 
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the  constitution  of  the  State  or  that  of  the  United  States.  In 
reaching  this  conclusion  the  court,  in  substance,  held  that  the 
ruling  of  this  court  in  Hovey  v.  ElkoU,  167  U.  S.  416,  must  be 
limited  to  a  case,  where  a  court,  in  virtue  alone  of  its  asserted 
inherent  power  to  punish  for  contempt,  strikes  an  answer  from 
the  files  and  renders  judgment  ad  by  default,  and  therefore 
did  not  embrace  a  case  where  such  authority  was  exercised  by 
a  court  in  consequence  of  an  express  delegation  by  law  of  the 
power  so  to  do.  This  limitation  on  the  ruling  in  Hovey  v. 
EUioU  was  deemed  to  be  justified  by  a  reference  to  and  an 
analysis  of  the  statutory  law  of  the  United  States,  which  the 
court  deemed  conferred  such  power  upon  the  courts  of  the 
United  States,  as  well  ais  many  state  statutes,  including  those 
of  Arkansas  and  various  state  decisions,  all  of  which  it  was 
deemed  establishcid  the  existence  of  the  legislative  power  to 
authorize  a  court  to  punish  a  defendant  by  striking  his  answer 
from  the  files,  and,  over  his  objection,  rendering  a  judgment 
against  him. 

Condensing,  though  not  changing,  the  substance  of  the  as- 
signments of  error,  in  the  light  flowing  from  the  review  which 
we  have  made,  we  come  to  dispose  of  such  assignments,  not, 
however,  following  the  precise  order  in  which  they  are  stated 
in  the  brief  of  counsel. 

1^/.  Section  1  of  the  law  of  1905  legislates  concerning  acts,  done 
beyond  tlie  limits  of  tlie  State,  and  therefore  takes  property  with-^ 
out  due  process  of  law,  and  deprives  of  the  equal  protection  of  the 
laws,  contrary  to  the  Fourteenth  Amendment. 

But  the  premise  upon  which  the  propopition  is  based  is 
imaginary,  since  it  assumes  that  the  statute  does  that  which 
it  has  been  conclusively  determined  by  the  court  below  it  does 
not  do.  The  interpretation  which  the  court  below  gave  to  the 
statute  was  that  it  did  not  purport  to  forbid  or  affix  penalties 
to  acts  done  beyond  the  State,  but  that  it  simply  forbade  a 
corporation  from  continuing  to  do  business  within  the  State 
after  it  had  done,  either  within  or  outside  of  the  State,  the 
enumerated  acts.    If  the  premise  of  the  asserted  proposition 
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be  that  even  although  the  statute  addressed  itself  jexclusively 
to  the  doing  of  business  within  the  State  under  the  circum- 
stances stated^  it  nevertheless  exerted  an  extraterritorial  power, 
because  it  restrained  the  continuance  of  the  business  within 
the  State  by  a  corporation  which  had  done  the  designated  acts 
outside  of  the  State,  we  think  the  proposition  without  merit. 
As  the  State  possessed  the  plenary  power  to  exclude  a  foreign 
corporation  from  doing  business  within  its  borders,  it  follows 
that  if  the  State  exerted  such  unquestioned  power  from  a  con- 
sideration of  acts  done  in  another  jurisdiction,  the  motive  for 
the  exertion  of  the  lawful  power  did  not  operate  to  destroy  the 
right  to  call  the  power  into  play.  This  being  true,  it  follows 
that,  as  the  power  of  the  State  to  prevent  a  foreign  corporation 
from  continuing  to  do  business  is  but  the  correlative  of  its  au- 
thority to  prevent  such  corporation  from  coming  into  the  State, 
unless  by  the  act  of  admission  some  contract  right  in  favor  of 
the  corporation  arose,  which  we  shall  hereafter  consider,  it  fol- 
lows that  the  prohibition  against  continuing  to  do  business  in 
the  State  because  of  acts  done  beyond  the  State  was  none  the 
less  a  valid  exertion  of  power  as  to  a  subject  within  the  jurisdic- 
tion of  the  State. 

In  both  the  refusal  to  permit  the  coming  into  the  State  and 
the  exclusion  therefrom  of  a  corporation  previously  admitted  un- 
der the  circumstances  stated,  while  it  may  be  said  that  the  acts 
done  out  of  the  State  and  their  anticipated  reflex  result  may 
have  been  the  originating  cause  for  the  exertion  of  the  lawful 
authority  to  refuse  permission  to  come  into  the  State,. or  to  re- 
voke such  permission  previously  given,  that  fact  is  immaterial 
in  a  judicial  inquiry  as  to  the  right  either  to  refuse  to  give  or  to 
revoke  a  permit  to  do  business  within  the  State,  smce  the  power, 
and  not  the  motive,  is  the  test  to  be  resorted  to  for  the  purpose 
of  determining  the  constitutionality  of  the  legislative  action. 

Although  it  be  conceded  that  the  provisions  of  the  statute 
cannot  consistently  with  constitutional  limitations  be  applied 
to  individuals,  such  concession  would  not  cause  the  act  to 
amount  to  a  denial  of  the  equal  protection  of  the  laws.    The 
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difference  between  the  extent  of  the  power  which  the  State 
may  exert  over  the  doing  of  business  within  the  State  by  an  in- 
dividual and  that  which  it  can  exercise  as  to  corporations  fur- 
nishes a  distinction  authorizing  a  classification  between  the 
two.  It  is  apparent  that  the  court  below,  both  in  the  Hartford 
case  and  in  this,  by  a  construction  which  is  here  binding,  treated 
the  statute,  in  so  far  as  its  prohibitions  were  addressed  to  indi- 
viduals, as  separable  from  its  requirements  as  to  corporations, 
and,  therefore,  even  though  there  was  a  want  of  constitutional 
power  to  include  individuals  within  the  prohibitions  of  the  act, 
that  fact  does  not  affect  the  validity  of  the  law  as  to  corpora- 
tions. 

2d.  Ttie  act  as  construed  by  the  court  bdow  is  repugnant  to  §  10 
of  Art.  I  of  the  ConstitittUm  of  the  United  States,  since  the  neces- 
sary effect  of  that  construction  is  to  impair  the  obligation  of  the  con- 
tract which  was  created  in  virtue  of  the  constitufion  and  laws  of 
Arkansas  by  the  permit  which  was  issued. 

By  the  constitution  and  laws  of  the  State  of  Arkansas  it  is 
said  foreign  corporations,  when  lawfully  admitted  to  do  busi- 
ness in  the  State,  were  entitled  to  rights  equal  to  those  enjoyed 
by  domestic  corporations.  Possessing  this  right  of  equality,  it 
is  argued  that  a  permit  to  do  business  could  not  be  revoked  for 
causes  not  made  applicable  to  domestic  corporations  without 
impairing  the  obligations  of  the  contract  which  arose  from  the 
permit.  American  Smelting  Company  v.  Colorado,  204  U.  S. 
103.  With  this  proposition  in  hand — ^which  is  not  denied  by 
the  State — ^the  argument  insists  that  as  the  statute  does  not  for- 
bid a  domestic  corporation  from  continuing  to  do  business  un- 
der a  charter  granted  by  the  State,  because  it  has  done  the  acts 
specified  in  the  statute,  therefore  a  discrimination  results  in 
favor  of  domestic  corporations.  But,  again,  the  contention 
rests  upon  an  erroneous  assumption  as  to  the  operation  of  the 
statute.  We  say  this  because  on  the  face  of  the  statute  its  pro-, 
hibitions  are  made  applicable  to  domestic  and  foreign  corpora- 
tions. The  insistence  that  the  result  of  the  decision  in  this  case, 
as  well  as  of  that  made  in  the  Hartford  case,  is  to  give  the  stat- 
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ute  a  controlling  construction,  operating  to  exempt  domestic 
corporations  from  its  provisions;  is  unfounded.  True,  that 
both  in  the  Hartford  case,  as  in  this,  the  court  below,  in  testing 
the  question  of  power  considered  solely  the  scope  of  the  legis- 
lative authority  over  foreign  corporations.  But  in  so  doing 
the  court  simply  confined  itself  to  the  question  before  it,  as  in 
both  ca^es  the  defendants  were  foreign  corporations  doing  busi- 
ness under  permit.  Nothing  in  the  general  reasoning  advanced 
by  the  court  as  to  the  power  of  the  State  over  foreign  corpora- 
tions begets  the  thought  that  it  was  intended  to  decide  that  the 
express  words  of  the  statute  concerning  domestic  corporations 
were  meaningless  or  beyond  the  authority  of  the  State  to  enact. 
While  it  is  true  that  the  reference  made  in  the  opinion  in  the 
Hartford  case  to  the  platform  of  the  dominant  political  party 
which  it  was  assumed  shed  light  upon  the  true  meaning  of  the 
act  indicates  that  the  impelling  motive  in  adopting  the  act  of 
1905  was  to  reach  foreign  corporations,,  this  doe^  not  justify 
the  inference  that  the  act  was  not  intended  to  govern  domes- 
tic corporations  doing  like  acts,  but,  on  the  contrary,  tends  to 
establish  the  existence  in  the  legislative  mind  of  the  purpose 
not  to  discriminate  in  favor  of  domestic  corporations,  since  the 
latter  were  expressly  embraced  in  the  statute. 

The  contention  that  to  apply  the  law  to  domestic  corporations 
would  as  to  such  corporations  cause  it  to  be  repugnant  to  the 
contract  clause  of  the  Constitution,  is  without  merit.  The  char- 
tered right  to  do  a  particular  business  did  not  operate  to  de- 
prive the  State  of  its  lawful  police  authority,  and  therefore  the 
franchise  to  do  the  business  was  inherently  qualified  by  the 
duty  to  execute  the  charter  powers  conformably  to  such  rea- 
sonable poUee  r^ulations  as  might  thereafter  be  adopted  in 
the  interest  of  the  public  welfare.  Besides,  it  is  not  disputed, 
that  the  State  under  its  constitution  had  a  reserve  power  to 
repeal,  alter  and  amend  charters  by  it  granted,  and  therefore, 
even  if  the  impossible  assumption  was  indulged  that  the  grant 
of  the  power  to  do  business  implied  in  the  absence  of  such  reser- 
vation the  right  to  carry  on  the  business  in  violation  of  a  lawfully 
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regulating  statute,  the  existence  of  the  reserve  power  leaves  no 
semblance  of  ground  for  the  proposition.  The  claim  of  an  irre- 
pealable  contract  cannot  be  predicated  upon  a  contract  which  is 
repealable.  Citizens'  Savings  Bank  v.  Qwensboro,  173  U.  S.  636, 
644.  And  no  support  for  the  contrary  view  arises,  because  the 
constitution  of  Arkansas  exacted  that  the  authority  to  repeal, 
alter  and  f^nend  should  be  exercised  "  in  such  manner,  however, 
that  no  injustice  be  done  to  the  corporators."  The  determina- 
tion whether  the  power  to  repeal,  alter  or  amend  was  exerted  in 
such  a  manner  as  to  be  unjust  to  incorporators  was  within  the 
province  of  the  state  court  to  finally  decide,  unless  that  power 
was  exerted  in  such  an  arbitrary  manner  as,  irrespective  of  the 
contract  clause,  to  deprive  of  some  other  and"  fundamental 
right  which  was  within  the  protection  of  the  Constitution  of  the 
United  States. 

3d.  The  action  of  the  trial  court  in  making  the  order  to  prodrice, 
and  on  failure  to  comply  therewith,  striking  the  pleadings  of  the 
Hammond  Company  from  the  files  and  rendering  a  judgment  as 
iy  defatdty  v)as  void,  because  repugnant  to  the  equal  protection  and 
due  process  clauses  of  the  Fourteenth  Amendment. 

As  the  conduct  of  the  trial  court  on  the  subjects  with  which 
this  proposition  is  concerned  conformed  to  the  authority  con- 
ferred by  §§  8  and  9  of  the  statute,  it  follows  that  the  projx)si- 
tion  is  that  those  sections  are  repugnant  to  the  Fourteenth 
Amendment.  The  grounds,  which  are  made  the  basis  of  this 
proposition  are  numerous  and  are  stated  in  various  forms  not 
separated  one  from  the  other.  We  shall  disentangle  them  and 
treat  them  separately,  and  thus  consider  and  dispose  of  them  all. 

It  is  said,  conceding  that  the  power  which  §  8  confers  could 
be  exerted  under  just  limitations,  yet  the  order  made,  which 
was  authorized  by  the  statute,  was  so  unlimited,  so  arbitrary 
and  unjust  as  to  cause  it  to  be  wanting  in  due  process.  This 
rests  upon  the  assumption  that  the  order  to  produce  the  books  . 
and  papers  of  the  company  and  the  witnesses,  was  imperative, 
and  did  not  consider  the  ability  of  the  company  to  comply,  fur- 
nished no  compulsory  process  to  compel  obedience*  in  case  a 
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named  witnesB  refused  to  JEtppear  at  the  leqtiest  of  the  company, 
and  therefore  left  the  company  helpless  and  subject  to  pains 
and  penalties  for  a  failure  to  do  that  which  it  may  not  have 
been  in  its  power  to  do.  But  again  the  proposition  rests  upon 
the  assumption  that  the  statute  and  the  order  which  conformed 
to  it  did  that  which  the  court  below  decided  it  did  not  do. 
Conceding,  for  the  sake  of  the  argument,  that  the  broad  provir 
sions  of  §  8  and  the  general  language  of  the  order  to  produce, 
might  on  their  face  be  amenable  to  the  criticism  which  the 
proposition  involves,  the  statement  we  have  previously  made 
demonstrates  that  the  court  below,  by  a  construction  which  is 
binding  here,  expressly  decided  that  neither  the  statute  nor  the 
order  were  subject  to  the  interpretation  which  the  argument 
attributes  to  them.  Indeed,  the  court  impliedly  conceded  that 
if  the  statute  and  the  order  meant  that  which  the  argument 
contends  they  did  mean,  both  the  statute  t  u^  the  order  would 
have  been  void.  But  in  intimating  to  that  effect  it  was  ex- 
pressly held  that  all  the  statute  required  was  a  bona  fide  effort 
to  comply  with  an  order  made  pursuant  to  its  provisions,  and 
therefore  any  reasonable  showing  of  an  inability  to  comply 
would  have  satisfied  the  requirements  both  of  the  statute  and 
the  order.  As  the  Hanmiond  Compaay  absolutely  decUned  to 
obey  the  order  and  stood  upon  what  it  deemed  to  be  its  lawful 
rights  and  privileges,  even  if  that  course  of  conduct  was  taken 
because  of  a  contrary  conception  as  to  the  meaning  of  the  stat- 
ute, it  is  not  within  our  province  to  afford  relief  because  of  an 
error  of  judgment  in  this  respect.  That  is  to  say,  we  may  not 
hold  that  the  statute  and  order  were  arbitrary  and  unjust  in 
the  particulars  asserted  when  it  is  conclusively  determined  that 
they  do  not  have  that  effect. 

It  is  insisted  that  the  order  to  produce  was  so  general  and  in- 
definite as  to  amount  to  an  imreasonable  search  and  seizure, 
and  consequently  was  wanting  in  due  process  of  law.  But  con- 
ceding, for  the  sake  of  argument  only  and  not  so  deciding  that 
the  due  process  clause  of  the  Fourteenth  Amendment  emb  aces 
in  its  generic  terms  a  prohibition  against  unreasonable  searches 
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and  seizures,  a  question  hitherto  reserved,  under  circumstances 
analogous  to  those  here  present,  in  Consolidated  Rendering  Co. 
V.  Vermont,  207  U.  S.  541,  we  think  the  ruling  made  in  that  case 
establishes  the  unsoundness  of  the  contention.  We  say  this 
because  it  was  in  that  case  determined  in  view  of  the  visitorial 
powers  of  a  State  over  corporations  doing  business  within  its 
borders  and  the  right  of  the  State  to  know  whether  the  business 
of  a  corporation  was  being  carried  on  in  a  lawful  manner,  that 
it  was  competent  for  the  State  to  compel  the  pitxluction  of  the 
books  and  papers  of  the  corporation  in  an  investigation  to  as- 
certain whether  the  laws  of  the^  State  had  been  complied  with. 
And  of  course  such  power  embraces  the  authority  to  require 
the  giving  of  testimony  by  the  officers,  agents  and  other  em- 
ployes of  the  corporation  for  Jike  and  analogous  purposes.  It  is- 
true  that  the  books  and  papers  to  which  the  order  made  in  the 
cited  case  related  were  those  of  a  foreign  corporation  doing  busi- 
ness in  Vermont,  and  which  had  been  kept  in  the  State,  but 
had  been  taken  therefrom.  But  we  see  no  reason  to  hold  that 
this  case  is  not  controlled  by  the  principle  applied  in  the  Con- 
solidated Rendering  Co,  case,  because  the  books  of  the  Hammond 
Company,  which  were  called  for,  may  not  have  been  at  any 
time  kept  within  the  State  of  Arkansas. 

Nor  do  we  think  there  is  merit  in  the  contention  that  the 
order  to  produce  was  wanting  in  due  process  because  it  was 
made  in  a  pending  suit  and  sought  to  elicit  proof  not  only  as  to 
the  liability  of  the  company,  but  also  the  proof  in  the  possession 
of  the  company  relevant  to  its  defense  to  the  claim  which  the 
State  asserted.  As  these  subjects  were  within  the  scope  of  the 
visitorial  power  of  the  State  and  concerning  which  it  had  the 
right  to  be  fully  informed,  the  mere  incident  or  purpose  for 
which  the  lawful  power  was  exerted  affords  no  ground  to  deny 
its  existence.  In  Consolidated  Rendering  Company  v.  Vermont, 
the  books  and  papers  were  required  for  an  investigation  before  a 
jgrand  jury  concerning  supposed  misconduct  of  the  corporation. 
The  power  to  compel  the  production  to  ascertain  whether 
wrong  had  been  done,  in  the  nature  of  things,  as  the  greater  in- 
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eludes  the  less,  is  decisive  as  to  the  right  to  exact  the  production 
for  the  purpose  of  proof  in  a  pending  cause.  See  Hale  v.  Henr 
kd,  201  U.  S.  43.  If,  as  was  in  that  case  decided,  the  power  of 
visitation  could  be  exercised,  even  although  it  might  lead  to 
the  production  of  incriminating  evidence  merely  because  the 
order  to  produce  in  this  case  called  for  evidence  in  the  posses- 
sion of  the  corporation  relevant  to  its  defense  did  not  affect  the 
validity  of  the  order. 

The  contention  that  because  §  8  applies  only  to  books  and 
papers  outside  of  the  State,  therefore  it  denies  the  equal  protec- 
tion of  the  laws  is  not  open,  since  it  has  been  conclusively  set- 
tled that,  without  denying  the  equal  protection  of  the  laws, 
relations  may  be  based  upon  the  fact  that  persons  or  property 
dealt  with  ar^  not  within  the  territorial  jurisdiction  of  the  regu- 
lating authorit]^.  CerUrol  Loan  &  Trust  Co.  v.  Campbell,  173 
U.  S.  84,  fiven/iif,  as^Contended,  the  remedy  given  by  the  act 
for  the  prbdiidibji  of  books  and  papers  and  the  examination 
of  witnesses  is  confined  to  corporations  and  joint  stock  associa- 
tions, and  does  not  extend  to  individuals,  that  fact  also  fur- 
nishes no  ground  for  the  proposition  that  a  denial  of  the  equal 
protection  of  the  laws  thereby  resulted.  The  wider  scope  of  the 
power  which  the  State  possesses  over  corporations  and  joint 
stock  associations  in  and  of  itself  affords  a  ground  for  the  classi- 
fication adopted. 

Lastly,  witii  much  earnestness  and  elaboration,  it  is  uiged 
that  the  action  of  the  court,  authorized  by  §  9,  in  striking  the 
answer  from  the  files  and  rendering  a  judgment  as  by  default, 
is  conclusively  demonstrated  to  have  been  a  denial  of  due  proc- 
ess of  law  by  the  ruling  in  Hovey  v.  EUioU,  167  U.  S.  409,  and 
the  previous  cases  in  this  court  which  were  there  cited  and  ap- 
pUed.  The  ruling  in  Hovey  v.  EUioU  was  that  to  punish  for  con- 
tempt by  striking  an  answer  from  the  files  and  condemning,  as 
by  default,  was  a  denial  of  due  process  of  law,  and  therefore  re- 
pugnant to  the  Fourteenth  Amendment.  There  the  power  to 
strike  out  and  punish  was  exerted,  by  the  court,  in  virtue  of 
what  it  assumed  to  be  its  inherent  authority,  and  the  occafiion 
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which  caused  the  exercise  of  the  assumed  authority  was  the  re- 
fusal of  the  defendant  to  comply  with  an  order  to  pay  into  the 
registry  of  the  court  a  sum  of  money  which,  it  was  held,  had 
been  illegally  withdrawn,  and  the  right  to  which  was  at  issue  in 
the  suit.  Merely  because  the  power  to  strike  out  an  answer 
and  enter  a  default,  which  was  exerted  by  the  court  below  in 
this  case,  was  authorised  by  the  ninth  section  of  the  statute  fur- 
nishes no  ground  for  taking  this  case  out  of  the  ruling  in  Hcvey 
V.  ElUoUf  if  otherwise  controlling.  The  fundamental  guarantee 
of  due  process  is  absolute  and  not  me^y  relative.  The  inher- 
ent want  of  power  in  a  court  to  do  what  was  done  in  Hovey  v. 
EOiott  was  in  that  case  deduced  from  no  especial  infirmity  of 
the  judicial  power  to  reach  the  result,  but  upon  the  broad  con- 
ception that  such  power  could  not  be  called  into  play  by  any 
department  of  the  Government  without  transgressing  the  con- 
stitutional safeguard  as  to  due  process,  at  all  times  dominant 
and  controlling  where  the  Constitution  is  applicable.  Indeed 
in  Hovey  v.  EllioU  the  impotency  of  the  legislative  department 
to  endow  the  judicial  with  the  capacity  to  disregard  the  Consti- 
tution was  emphasised.  But  while  this  is  true  the  question  yet 
remains.  Is  the  doctrine  at  Hovey  v.  EUiaU  here  applicable? 
To  determine  tins  question  we  must  take  into  view  the  author- 
ity below,  exerted  not  from  a  merely  formal  point  of  view,  but 
in  its  most  fundamental  aspect.  That  is  to  say,  we  must  trace 
the  power  to  its  true  somrce,  and  if  from  doing  so  it  results  that 
the  authority  exerted  flows  from  a  reservoir  of  unquestioned 
power  it  must  follow  that  the  action  below  was  not  unlawful, 
albeit  in  some  narrower  aspect  that  action  might  be  considered 
as  unlawful.  The  essential  basis  for  the  exercise  of  power  and 
not  a  mere  incidental  result  arising  from  its  exertion  is  the  cri- 
terion by  which  its  validity  is  to  be  measured.  Hovey  v.  BllioU 
involved  a  denial  of  all  right  to  defend  as  a  mere  punishment. 
This  case  presents  a  faOure  by  the  defendant  to  produce  what 
we  myst  assume  was  material. evidence  in  its  possession  and  a 
resulting  striking  out  of  an  answer  and  a  d^aiilt.  The  pro- 
ceeding here  taken  may  therefore  find  its  sanction  in  the  un- 
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doubted  right  of  the  lawmakmg  power  to  create  a  presumption 
of  fact  as  to  the  bad  faith  and  untruth  of  an  answer  begotten 
from  the  suppression  or  failure  to  produce  the  proof  ordered, 
when  such  proof  concerned  the  rightful  decision  of  the  cause.  In 
a  sense,  of  course,  the  striking  out  of  the  answer  and  default  was 
a  punishment,  but  it  was  only  remotely  so,  as  the  generating 
source  of  the  power  was  the  right  to  create  a  presumption  flow- 
ing from  the  failure  to  produce.  The  difference  between  mere 
punishment,  as  illustrated  in  Hacey  v.  EttioUy  and  the  power 
exerted  in  this,  is  as  follows:  In  the  former  due  process  of  law 
was  denied  by  the  refusal  to  hear.  In  this  the  preservation  of 
due  process  was  secured  by  the  presumption  that  the  refusal  to 
produce  evidence  material  to  the  administration  of  du,e  process 
was  but  an  admission  of  the  want  of  merit  in  the  asserted  de- 
fense. The  want  of  power  in  the  one  case  and  its  existence  in 
the  other  are  essential  to  due  process,  to  preserve  in  the  one 
and  to  apply  and  enforce  in  the  other.  In  its  ultimate  concep- 
tion therefore  the  power  exerted  below  was  like  the  authority 
to  default  or  to  take  a  bill  for  confessed  because  of  a  failure 
to  answer,  baaed  upon  a  presumption  that  the  material  facts 
alleged  or  pleaded  were  admitted  by  not  answering,  and  might 
well  also  be  illustrated  by  reference  to  many  other  presump- 
tions attached  by  the  law  to  the  failure  of  a  party  to  a  cause  to 
specially  set  up  or  assert  his  supposed  rights  in  the  mode  pre- 
scribed by  law. 

As  pointed  out  by  the  court  below,  the  law  of  the  United 
States  as  wdl  as  the  laws  of  many  of  the  States,  afford  examples 
of  striking  out  pleadings  and  adjudging  by  default  for  a  faOure 
to  produce  matenal  evidence,  the  production  of  which  has 
been  lawfully  called  for.  Rev.  Stat.  U.  S.  §  724,  which  was 
drawn  from  §  15  of  the  judiciary  act  of  1789,  after  conferring 
upon  courts  of  law  of  the  United  States  the  authority  to  re- 
quire parties  to  produce  books  and  writings  in  their  possession 
or  imder  their  control  which  contain  evidence  pertinent  to  the 
issue,  in  cases  and  under  circumstances  where  they  might  be 
compelled  to  produce  the  same  by  the  ordinary  rules  of  proceed- 
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ings  in  chancery,  expressly  empowers  such  courts,  if  a  plaintiff 
fails  to  comply  with  the  order  to  render  a  judgment  of  non-suit, 
and  if  a  defendant  fails  to  comply  ''the  court  may,  on  motion, 
give  judgment  agamst  him  by  default.''  From  the  time  of  this 
enactment,  practically  coeval  with  the  Constitution,  although 
cqntroversies  have  arisen  as  to  its  interpretation,  no  contention, 
so  far  as  we  can  discover,  has  ever  been  raised  questioning  the 
power  given  to  render  a  judgment  by  default  under  the  circum- 
stances provided  for  in  the  statute.  Its  validity  was  taken  for 
granted  by  the  court,  speaking  through  Mr.  Chief  Justice  Taney, 
in  Thompson^  v.  Sdden,  20  How:  194,  and  this  Was  also  assumed 
by  the  court,  speaking  through  Mr.  Justice  Bradley,  in  Boyd  v. 
United  States,  116  U.  ^.  616,  where  the  effect  of  the  constitu- 
tional guarantees  embodied  in  the  Fourth  and  Fifth  Amend- 
ments were  elaborately  and  lucidly  expounded.  It  is  unneces- 
sary to  cite  the  many  cases  in  the  lower  Federal  courts  which 
manifest  the  same  result,  as  ihey  will  be  found  collected  in 
Gould  &  Tucker's  Notes  on  the  Revised  Statutes,  under  §  724, 
and  in  the  notes  to  the  same  section,  contained  in  volume  3, 
Federal  Statutes  Annotated. 

And,  beyond  peradventure,  the  general  course  of  legislation 
and  judicial  decision  ip  the  several  States  indicates  that  it  has 
always  been  assumed  that  the  power  existed  to  compel  the  giv- 
ing of  testimony  or  the  production  of  books  and  papers  by 
proper  regulations  prescribed  by  the  legislative  authority,  and 
for  a  failure  to  giye  or  produce  such  evidence,  the  law  might 
authorize  a  presumption  in  a  proper  caise  against  the  party  re- 
fusing, justifying  the  rendering  of  a  judgment  by  default,  as  if 
no  answer  had  been  filed.  While  it  may  be  true  that  in  some  of 
the  state  statutes  passed  on  the  subject,  and  in  decisions  apply- 
ing them,  some  confusion  may  appear  to  exist,  resulting  from 
confounding  the  extent  of  the  authority  to  punish  as  for  a  con- 
tempt and  the  right  to  engender  a  pr^nimption  relative  to  proof 
arising  from  a  failure  to  give  or  produce  evidence,  it  is  accurate 
to  say  that  when  viewed  comprehensively  the  statutes  and  de- 
cisions in  effect  recognise  the.  difference  between  the  two,  and 
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therefore  may  be  substantially  considered  as  but  an  exertion 
by  the  States  of  a  like  power  to  that  which  was  conferred  upon 
the  courts  of  the  United  States  by  the  original  judiciary  act 
and  by  Revised  Statutes,  §  724. 

Without  referring  in  detail  to  the  various  statutes,  which  will 
be  found  collected  as  of  the  year  1896,  in  vol.  6,  Ency.  Law  and 
Practice,  note  3,  pp.  812  ei  seq.,  we  content  ourselves  with  say- 
ing that  the  laws  of  Indiana,  Iowa,  Mississippi,  Massachusetts, 
Missouri,  New  Hampshire,  Texas  and  Washington  aptly  por- 
tray the  subject.  As  illustrative,  we  refer  specially  to  the  stat- 
ute of  Missouri,  which  directs  that  when  a  party  refuses  to  pro- 
duce evidence  or  fails  to  attend  to  testify  on  a  proper  order, 
besides  being  punished  as  for  a  contempt,  the  court  may  strike 
out  the  answer  filed  on  behalf  of  the  defendant,  etc.  This  dis- 
tinction is  also  marked  in  the  Indiana  and  Washington  statutes. 
Although  the  statute  of  Mississippi,  which  authorizes,  in  the 
event  of  a  failure  to  obey  a  proper  order  as  to  the  production 
of  evidence,  the  striking  of  an  answer  from  the  files  and  the 
entry  of  judgment  by  default  does  not  in  terms  refer  the  au- 
thority thus  given  to  the  legislative  power  to  engender  a  pre- 
sumption, the  true  source  of  the  power  was  clearly  pointed  out 
in  the  concurring  opinion  of  Whitfield,  J.  (now  Chief  Justice  of 
the  Supreme  Court  of  Mississippi),  in  Illinois  Central  R.  Co. 
V.  Sarrford,  75  Mississippi,  862,  and  the  distinction  was  made 
manifest  between  the  power  to  create  a  presumption  of  fact 
and  the  want  of  authority  as  a  mere  punishment  for  contempt 
to  deny  a  hearing,  as  ruled  in  Hovey  v.  Elliott.  And  the  differ- 
ence between  the  two  is  also  elucidated  in  the  opinion  of  the 
Supreme  Court  of  the  State  of  Washington  in  Lawson  v.  Black 
Diamond  Mining  Co.,  44  Washington,  26,  which  ifaterpreted 
and  enforced  a  statute  of  the  State  of  Washington  embraced 
in  S  6013  and  immediately  antecedent  sections  of  Ballinger's 
Annotated  Code  and  Statutes. 

As  the  power  to  strike  an  answer  out  and  enter  a  default, 
conferred  by  §  9  of  the  act  of  1905,  which  is  before  us,  is  clearly 
referable  to  the  undoubted  right  of  the  lawmaking  authority 
VOL.  ccxii— 23 
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to  create  a  presumption  in  respect  to  the  want  of  foundation 
of  an  asserted  defense  against  a  defendant  who  suppresses  or 
fails  to  produce  evidence  when  legally  called  upon  to  give  or 
produce;  our  opinion  is  that  the  contention  that  the  section 
was  repugnant  to  the  Constitution  of  the  United  States  is  with- 
out foundation.  In  so  deciding  our  conclusion  is  of  course 
based  upon  the  legality  and  sufficiency  of  the  order  to  produce , 
made  under  §  ^  of  the  act,  and  as  our  decision  on  that  subject 
rests  upon  the  extent  of  the  visitorial  power  which  the  State 
had  the  right  to  exercise  over  a  corporation  subject  to  its  caa- 
trol;  our  ruling  as  to  the  legality  of  the  call  under  §  8  is  con- 
fined to  the  case  before  us. 


Th£  Chief  Justice  and  Mr.  Justice  Peckham  dissent. 


THE  FOLMINA.^ 


CERTIFICATE   FROM   THE  CIRCUIT  COURT  OF   APPEALS  FOR  THE 

SECOND  ciRcurr. 
No.  84.    Aigued  January  21,  22, 1009.— Decided  February  23,  1900. 

When  goods  ^vhich  were  received  in  good  order  on  board  a  vessel  under 
a  bill  of  lading  agreeing  to  deliver  them,  at  termination  of  the  voyage, 
in  like  good  order  and  condition  are  damaged  on  the  voyage,  the 
burden  is  on  the  carrier  to  show  that  the  damage  was  occasioned  by 
a  peril  for  which  he  was  not  responsible.  Clark  v.  Bamwdl,  12  How. 
272. 

Merely  proving  that  damage  to  cargo  was  by  sea  water  does  not  estab- 
lish that  such  damage  was  caused  by  peril  of  the  sea  within  the  ex- 
ception of  the  bill  of  lading;  in  such  a  case  conjecture  cannot  take 
the  place  of  proof .    TheO.R.Booih,  171  V.  8. 4E0. 

Where  a  certified  question  does  not  prc^Kiund  a  distinct  issue  of  law,. 

^Docket  title,  No.  84,  Jahn  v.  Steamship  Folmina,  Van  Eyken,  Claim- 
ant. 
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'  but  in  effect  calk  for  a  dedaion  of  the  whole  caae,  this  court  need  not^ 
and  in  thia  caae  doea  not,  anawer  it.  Chicago,  B.  d  Q.  R.  R,  v.  WiU 
lianu,  205  U.  S.  444. 

The  queatibn  "whether  damage  to  the  cargo  of  an  apparently  sea- 
worthy ship,  throu^  the  unexplained  admianon  of  sea  water,  in  the 
absence  of  any  prod  of  fault  on  the  part  of  the  officers  or  crew  of  thi^ 
ship,  is  of  Itself  a  sea  peril  within,  the  meaning  of  an  exception  in  a 
bill  of  lading  exempting  the  carrier  from  the  act  of  God  .  .  • 
loss  or  damage  from  .  •  .  explosion,  heat  or  fire  on  board  .  .  . 
risk  of  craft  or  hulk  or  transshipment,  and  all  and  every  the  dangers 
and  accidents  of  the  seas,  rivers  and  canals  and  of  navigation  of 
whatever  nature  and  kind"  answered  in  the  negative. 

The  question  "whether  the  ship  is  relieved  from  liability  in  consequence 
of  said  exception,"  not  presenting  a  distinct  issue  of  law,  not  answered. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederick  M.  Brown  for  Jahn  eid.: 

The  questions  submitted  to  this  court  for  answer  in  this 
cause  are  favorably  controlled  by  The  G.  R.  Booth,  171  U.  8. 
450.  The  only  differences  between  the  facts  in  that  case  and 
the  facts  in  the  instant  case  are  differences  which  make  the 
owner  of  cargo  on  the  Fofanina  more  clearly  entitled  to  redress 
than  the  owners  of  the  cargo  of  the  Booth.  In  the  iBoo^  case 
the  carrier  fully  explained  the  entrance  of  the  sea  water;  in  the 
present  case  the  carrier  either  cannot  or  will  not  explain  how 
the  sea  water  entered.  In  the  fiao(A  case  the  Circuit  Court  of 
Appeals  certified  as  a  iact  that  the  steamer  was  actually  sea- 
worthy; in  the  present  case  it  merely  certified  that  there  was 
an  appearance  of  seaworthiness  and  that  competent  surveyors 
could  not  discover  any  defect.  In  the  Booth  case  the  facts  certi- 
fied by  the  Circuit  Court  of  Appeals  excluded  the  hypothesis 
of  negligence  on  the  part  of  the  carrier  or  his  crew ;  in  the  present 
case  the  Circuit  Court  of  Appeals  has  only  certified  that  the 
record  contains  no  evidence  showing  negligence  or  fault  on  the 
part  of  the  Folmina's  crew. 

No  other  point  of  difference  between  the  two  cases  has  been 
discovered. 

It  is  just  as  certain  in  the  case  of  the  Folmina  as  in  the  case 
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of  the  Booth  that  there  musf.  have  been  an  efficient  agency 
or  c&use,  permitting  the  sea  water  to  enter.  So  long  as  that 
efficient  cause  remains  undisclosed,  the  courts  cannot  know 
whether  the  damage  comes  within  the  scope  of  the  sea  peril 
exception  or  not.  As  it  is  the  obligation  of  the  carrier,  upon 
fundamental  principles,  to  bring  Uie  case  within  some  con- 
tractual exception  or  statutory  exemption  from  liability  in 
order  to  exonerate  himself,  it  follows  that  the  Fobnina  must 
be  liable,  and  the  questions  certified  must  be  answered  in  the 
negative.   SeealaoThe  Tknmscoe  (1897),  Prob.  301. 

Carriers  should  not  escape  liability  for  cargo  damage  without 
establishing  clearly  and  satisfactorily  the  cause  of  damage  and 
their  right  to  exoneration.  See  The  Mohler,  21  Wall.  230,  233; 
Propeller  Niagara  v.  Cardes,  21  How.  7,  25;  The  Caledonia,  157 
U.  S.  124,  144;  Forward  v.  PitUvrd  (1785),  1  Dumford  A  East, 
27;  The  Edwin  L  Morrison,  163  U.  S.  214;  The  Mascot,  48  Fed- 
Rep.  119;  S.  C,  51  Fed.  Rep.  605. 

Once  the  carrier  is  able  to  show  with  the  requisite  degree  of 
clearness  that  the  damage  is  of  an  excepted  character,  the  pre- 
vailing rule  is  that  he  need  go  no  further  to  establish  affirma- 
tively that  he  was  free  from  negli^nce  in  the  premises;  the 
shipper  in  this  event  having  the.  burden  of  proving  negligence. 
Clark  V.  BamweU,  12  How.  272. 

Nevertheless,  there  is  a  very  respectable  body  of  authority  to 
the  effect  that  even  in  this  case  it  is  contrary  to  public  policy 
to  impose  upon  the  cargo  owner  a  burden  of  proof  which  he  is, 
from  his  inherent  position,  so  ill  adapted  to  bear.  PiUshurg 
&c,  R,  Co,  V.  Racer,  5  Ind.  App.  209;  Tardos  v.  Toulon,  14  La. 
Ann.  429;  J.  Russell  Mfg.  Co.  v.  New  Haven  Steamboai  Co.,  50 
N.  Y.  121;  Mitchdl  v.  Carolina  Cent.  R.  Co.,  124  N.  C.  236; 
Pennsylvania  R.  Co.  v.  Miller,  87  Pa.  St.  395;  Johnstone  v. 
Richnumd  &c.  R.  Co.,  39  S.  C.  55;  Alabama  Gt.  Southern  R.  Co. 
V.  LitUe,  71  Alabama,  611;  Central  dtc.  Co.  v.  Hasselkus,  91 
Cieorgia,  382;  Adams  Express  Co.  v.  Stetianers,  61  Illinois,  184; 
LouisvUle  Ac.  R.  Co.  v.  Thompson,  13  Ky.  L.  Rep.  973;  Mahon 
y.  Steamer  Olive  Branch,  18  La.  Ann.  107;  Hinton  v.  Eastern  R. 
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Co.y  72  Minnesota,  337;  Southern  Express  Co,  v.  Seide,  67  Mis^ 
fiissippi,  609;  Crow  v.  Chicago  &c,  R.  Co.,  67  Mo.  App.  135;  Utdon 
Express  Co.  v.  Graham,  26  Ohio  St.  696;  Tumey  v.  WUson,  7 
Yerg.  (Tenn.)  339;  Brown  v.  Adams  Express  Co.,  15  W.  Va. 
812;  Kirst  v.  Milwaukee  Ac.  R.  Co.,  46  Wisconsin,  489;  Texas 
Ac.  R.  Co.  V.  Richmond,  94.  Texas,  571. 

Unexplained  sea  water  damage  to  cargo  is  not  of  itself  a  sea 
peril,  however  seaworthy  the  vessel  may  appear.  The  Reeside, 
2  Sumner,  567;  S.  C,  Fed.  Cas.  No.  11,657;  The  Warren  Adams, 
74  Fed.  Rep.  413, 415;  Ins.  Co.  v.  Eastoh  &  M.  Transp.  Co.,  97 
Fed.  Rep.  653;  The  Henry  B.  Hyde,  90  Fed.  Rep.  114, 116;  The 
Lennox,  90  Fed.  Rep.  308,  309;  the  Patria,  132  Fed.  Rep.  971, 
972;  The  Svend,  1  Fed.  Rep.  54;  Bearse  v.  Ropes,  1  Sprague, 
331;iS.  C,  Fed.  Cas.  No.  1192;  The  Zone,  2  Sprague,  19;  S.  C, 
Fed.  Cas.  No.  18,220;  The  Queen,  78  Fed.  Rep.  155,  165,  168; 
affirmed  94  Fed.  Rep.  180,  196;  The  Centennial,  7  Fed.  Rep. 
601;  The  Lydian  Monarch,  23  Fed.  Rep.  298;  The  Compta,  4 
Sawyer,  375.  To  the  same  effect :  The  Sloga,  10  Ben.  315  ;S.C., 
Fed.  Cas.  12,955;  The  Phcmida,  90  Fed.  Rep.  116, 119;  S.  C,  99 
Fed.  Rep.  1005;  Ins.  Co.  v.  Easton  AM.  Transp.  Co.,  97  Fed. 
Rep.  653;  The  Presque  Isle,  140  Fed.  Rep.  202,  205. 

The  only  inference  properly  drawn  from  the  facts  certified 
is  that  sea  water  entered  the  Folmina,  not  owing  to  any  sea 
peril,  but  owing  to  the  steamer's  latent  unseaworthiness,  or 
owing  to  some  undiscovered  internal  mishap  similar,  to  that 
which  occurred  in  the  Booth  case  owing  to  some  other  cause  for 
which  the  steamer  is  liable. 

The  carrier  having  the  burden  of  explanation,  the  legal  in- 
ference from  failure  to  explain  is  that  sea  water  found  entrance 
to  the  hold  of  the  Folmina  owing  to  some  cause  for  which  the 
carrier  is  legally  liable.  Nelson  v.  Woodruff,  1  Black,  156, 160; 
The  Warren  A.dams,  74  Fed.  Rep.  413, 414. 

Mr.  J.  Parker  Kirlin,  with  whom  Mr.  John  M.  Woclsey  and 
Mr.  Charles  R.  Hickox  were  on  the  brief,  for  the  Folmina: 
The  questions  certified  are  predicated  on  the  assumption 
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that  the"  steamship  was  seaworthy  and  that  the  damage  to  the 
cargo  occurred  without  the  fault  of  the  master,  officers  or  crew. 
The  language  of  the  certificate  is  conclusive  on  the  above 
point.   See  also  TAe  FUrrdna,  143  Fed,  Rep.  636. 

The  damage  to  caigo  found  to  have  been  caused  by  the  en- 
trance of  sea  water  into  a  seaworthy  ship,  without  the  ship's 
fault,  is  ^'a  loss  by  a  danger  or  accident  of  the  sea  or  of  navi- 
gation," within  the  mjeaning  of  the  exception,  even  though  it 
cannot  be  determined,  under  the  special  circumstances,  just 
how  the  water  got  in.  Montoya  et  al.  v.  London  Assvrance  Co. 
(1851),  6  Exch.  451;  iS.  C,  86  R.  &R.  364;CZarib  v.  BamioeU,  12 
How.  272;.  The  Viscount,  11  Fed.  Rep.  169;  The  Majestic,  166 
U.  S.  375, 386;  Patrick  v.  HaUeU,  1  Johns.  241 ;  Starbvck  v.  The 
Phcmix  Insiirance  Co,,  62  N.  Y.  Supp.  264;  Potter  v.  Ins.  Co.^ 
2  Sumner,  197;  BuUard  v.  The  Roger  WiUiams  Ins.  Co.,  I  Curtis, 
148;  Hooper  v.  Rathbone,  Taney,  519.  See  also  Hibemia  Insur- 
ance Co.  V.  St.  Louis  Transportation  Co.,  120  U.  S.  166,  and  The 
G.  R.  Booth,  171  U.  S.  450;  The  Xaniho,  12  App.  Cas.  503; 
HamHUm  v.  Pandorff,  16  Q.  B.  D.  633;  S.C,  12  App.  Cas.  518; 
Blackbum  v.  Liverpool,  Brazil  &  River  Plate  St.  Nav.  Co.  (1902), 
1  K.  B.  290;  The  Soidhgate  (1893),  Prob.  329;  The  Cressingtan 
(1891),  Prob.  152;  The  Glendarroch  (1894),  Prob.  226;  The  Exe, 
57  Fed.  Rep.  886;  The  CasOeventry,  69  Fed.  Rep.  475,  note; 
Davidson  v.  Bemand,  L.  R.  4  C.  P.  117, 122;  Thames  &  Mersey 
Marine  Ins.  Co.  v.  Hamilton,  12  App.  Cas.  492;  The  Ontario, 
37  ?ed.  Rep.  220,  225. 

The  true  intent  and  purpose  of  the  riile  which  ordinarily  le- 
quiies  the  carrier  to  give  an  explanation  of  damage  to  cargo,  is 
to  require  him  to  furnish  such  information  as  he  may  possess, 
with  regard  to  it,  in  order  that  the  court  may  be  satisfied  that 
the  loss  has  not  resulted  from  his  negligence  or  from  the  unsea- 
worthiness of  the  ship. 

Where,  as  in  this,  case,  it  is  found  that  a  cargo  damage  has 
been  caused  by  the  entrance  of  sea  water  into  the  ship,  during 
the  voyage,  without  the  negligence  of  the  ship's  officers  or  crew, 
and  that  the  ship  was  seaworthy  for  the  voyage,  a  prima  facie 
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case  of  a  loss  by  "a  danger  or  accident  of  the  seas  or  of  naviga- 
tion^' is  made  out,  and  the  reason  of  the  rule  is  satisfied,  evfsa 
though  in  the  special  circumstances,  neither  the  carrier  nor  the 
most  expert  of  surveyors  could  determine  how  the  water  got 
in  the  ship. 

In  the  absence  of  any  allegation  of  unseaworthiness  by  the 
shipper,  or  of  any  attempted  proof  of  it,  or  of  fai}lt  on  the  ship's 
part,  the  loss  should  be  considered^ to  be  within  the  exception. 

11a.  JusncB  White  delivered  the  opinion  of  the  court. 

Upon  the  hearing  of  an  appeal  fropi  a  decree  of  the  District 
Court,  Eastern  District  of  New  York,  dismiBHing  a  libel,  the* 
Circuit  Court  of  Appeals  for  the  Second  Circuit  certified  to  this 
court  for  decision,  pursuant  to  §  6  of  the  judiciary  act  of  1891, 
the  following  questions: 

1.  Whether  damage  to  the  cargp  of  an  apparently  seaworthy 
ship,  through  the  unexplained  admission  pf  sea  water,  in  the 
absence  of  any  proof  of  fault  on  the^part  of  the  officers  or  crew 
of  the  ship,  is  of  itself  a  sea  peril  within  the  meaning  of  an  ex- 
ception in  a  bill  of  lading  exempting  the  carrier  from  "The  act 
of  God  .  .  .  loss  or  damage  from  .  .  .  exploaon, 
heat,  or  fire  on  board  .  .  .  risk  of  craft  or  hulk  or  trans- 
shipment, and  all  and  every  the  dangers  and  accidents  of  the 
seas,  rivers  and  canals  and  of  navigation  of  whiftever  nature  or 
kind." 

2.  Whether  the  ship  is  relieved  from  liability  in  consequence 
of  said  exception? 

The  facts  upon  which  the  questions  arose  were  thus  stated  in 
the  certificate: 

The  steamiship  Folmina  sailed  from  Kobe,  Japan,  for  New 
York  with  a  large  shipment  of  rice  on  board  in  No.  3  hold,  under 
a  bill  of  lading  which  contained  the  exception  set  out  in  the 
first  of  the  foregoing  questions,  and  also  a  provision  that  the 
ship  "is  not  liable  for  sweat,  rust,  decay,  vermin,  rain  or 
spray." 
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The  rice  was  in  good  order  when  put  on  board,  but  when 
discharged  in  New  York  a  large  part  of  it  stowed  on  the  star- 
board side  of  the  hold  was  found  damaged.  The  area  of  injury 
was  downward  from  the  first  six  tiers  of  bags  to  the  bottom  of 
the  hold,  which  was  dry,  forward  from  about  the  after  end  of 
the  hatchway  nearly  to  the  bulkhead,  and  inboard  about  three 
or  four  bags.  The  damage  was  caused  by  water  and  consequent 
heat 

A  majority  of  the  court  are  satisfied  that  the  damage  was 
caused  by  sea  water  and  that  it  was  not  shown  that  the  vessel 
encountered  sufficient  stress  of  weather  to  warrant  the  inference 
that  it  came  in  because  of  the  action  of  external  causes.  There 
was  no  evidence  tending  to  show  any  negUgence,  fault  or  error 
on  the  part  of  the  ship's  officers  or  crew;  the  cargo  was  well 
stowed  and  ventilated. 

The  Folmina  was  a  steel  steamship  of  the  highest  class  in 
Lloyd's  register.  Before  starting  for  Japan  she  was  in  dry  dock 
at  New  York  and  was  there  surveyed  by  Lloyd's  surveyor. 
Some  time  before  she  had  been  in  dry  dock  at  Cardiff,  where 
some  repairs  were  made  to  the  rudder,  rudder  quadrant  and  a 
ventilator.  The  master  testified  to  the  general  good  condition 
of  the  steamer  at  the  time  she  sailed  from  Kobe. 

During  and  after  the  delivery  of  the  cargo  the  main  deck,  the 
between  deck,  the  pipes  leading  to  or  connected  with  No.  3  hold 
and  the  shell  plating  in  the  wing  of  No.  3  hold  were  carefully 
examined  by  tiie  officers  of  the  ship,  by  surveyors  representing 
the  libellants  and  their  underwriters,  and  it  was  afterwards 
examined  by  competent  and  experienced  surveyors  represent- 
ing .both  parties.  The  decks,  hull,  side  plating  and  rivets  of  the 
ship  were  found  to  be  sound,  intact  and  free  from  leaks.  No 
evidence  (other  than  the  mere  circumstance  that  the  damage 
was  by  sea  water,  if  that  be  considered  evidence)  was  found 
that  there  had  been  leaks  in  part  of  the  fi^ame,  structure,  side 
plating,  riveting,  pipes  or  appurtenances  of  the  ship,  through 
which  water  might  have  reached  that  part  of  No.  3  hold  where 
the  damage  was  done.    No  adequate  means  of  access  of  sea 
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water  were  f ound|  nor  aay  defect  in  the  steamer  which  then  ap- 
peared to  be  seaworthy. 

The  answer  to  be  given  to  the  first  question  will  be  fixed  by 
determining  upon  whom  rests  the  burden  of  iMxx>f  to  show  the 
cause  of  the  damage,  when  goods  which  have  been  received  by  a 
carrier  in  good  order  are  by  him  delivered  in  a  damaged  con- 
dition. 

As  said  in  Liverpool  4r  Great  Western  S.  S.  Co.  v.  Phenix  Ine. 
Co.,  129  U.S.  397,  437: 

*'  By  the  settled  law,  in  the  absence  of  some  valid  agreement 
to  the  contrary,  the  owner  of  a  general  ship,  carrying  goods  for 
hire,  whether  employed  in  internal,  in  coasting,  or  in  foreign 
commerce,  ia  a  common  carrier,  with  the  liability  of  an  insurer 
against  all  losses,  except  only  such  two  irresistible  causes  as  the 
act  of  Qod  and  public  enemies.  MoUoy,  Bk.  2,  c.  2,  §  2;  Bac. 
Abr.  Carrier,  A;  Barclay  v.  CvcviUa  y  Gana,  3  Doug.  389;  2  Kent, 
Com.  598,  599;  Story  on  Baibnents,  §  501;  The  Niagara,  21 
How.  7,  23;  The  Lady  Pike,  21  WaU.  1, 14." 

And  as  observed  in  the  same  case : 

''Special  contracts  between  the  carrier  and  the  customer, 
the  terms  of  which  are  just  and  reasonable  and  not  contrary  to 
public  policy,  are  upheld — ^such  as  those  exempting  the  carrier 
from  responsibility  for  losses  happening  from  accident,  or  from 
dangers  of  navigation  that  no  human  skill  or  diligence  can 
guard  against.    ..." 

It  was  long  since  settled  in  Clark  y.  BamweU,  12  How.  272, 
that  where  goods  are  received  in  good  order  on  board  of  a  vessel 
under  a  bill  of  lading  agreeing  to  deliver  them,  at  the  terminar 
tion  of  the  voyage,  in  like  good  order  and  condition,  and  the 
goods  are  damaged  on  the  voyage,  in  a  proceeding  to  recover 
for  the  breach  of  the  contract  of  affreightment,  after  the  amount 
of  damage  has  been  established,  the  burden  lies  upon  the  carrier 
to  show  that  it  was  occasioned  by  one  of  the  perils  for  which  he 
was  not  responsible.  But,  as  illustrated  in  the  case  of  The 
G.  R.  Booth,  171  U.  S.  450,  proof  merely  of  damage  to  cargo  by 
sea  water  does  not.  necessarily  tend  to  establish  that  such  dam- 
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age  was  caused  by  a  peril  or  danger  of  the  seas.  In  that  case 
the  facts  were  that  the  explosion  of  a  case  of  detonators,  which 
were  part  of  a  cargo,  burst  open  the  side  of  the  ship  below  the 
water  line,  and,  the  sea  water  rapidly  flowing  in  through  the 
openmg  made  by  the  explosion,  injured  the  plaintiff's  sugaf. 
It  was  held  that  although  the  explosion  and  the  inflow  of  the 
water. were  concurrent  causes  of  the  damage,  yet  "the  ex- 
plosion, and  not  the  sea  water,  was  the  proximate  cause  of  dam- 
age, and  that  this  damage  was  not  occasioned  by  the  perils  of 
the  sea  within  the  exceptions  in  the  bill  of  lading."  As  well  ob- 
served by  (K)unsel  in  the  argument  at  bar,  the  efficient  cause  of 
the  damage  sustained  by  the  rice  on  board  the  Fobnina  must 
be  sought  in  those  conditions  or  events  which  caused  or  per- 
mitted the  entrance  of  sea  water.  It  cannot  in  reason  be  said 
that  sea  water  was  the  ^cient,  the  proximate  cause  of  the 
cargo  damage,  because  no  other  cause  for  that  damage  has  been 
disclosed.  As  there  must  have  been  an  efficient  cause  permit- 
ting the  sea  water  to  enter,  so  long  as  that  cause  remains  im- 
disclosed  it  cannot  be  said  that  the  damage  has  been  shown  to 
have  resulted  from  causes  within  the  scope  of*  a  sea  peril.  Of 
course,  where  goods  ^  are  delivered  in  a  damaged  condition, 
plainly  caused  by  breakage,  rust  or  decay,  their  condition 
brings  them  within  an  exception  exempting  from  that  character 
of  loss,  as  the  very  fact  of  the  nature  of  the  injury  shows  the 
damage  to  be  prima  facte  within  the  exception,  and  hence  the- 
burden  is  upon  the  shipper  to  establish  that  the  goods  are  re- 
moved from  its  operation  because  of  the  n^ligence  of  the 
carrier.  But  in  a  case  like  the  one  before  us,  where  showing  an 
injury  by  sea  water  does  not  in  and  of  itself  operate  to  bring  the 
damage  within  the  exception  against  dangers  and  accidents  of 
the  sea,  it  follows  that  it  is  the  duty  of  the  carrier  to  sustain  the 
burden  of  proof  by  showing  a  connection  between  damage  by 
the  sea  water  and  the  exception  against  sea  perils.  For  the 
distinction  between  the  two  see  The  Henry  B.  Hyde,  90  Fed. 
Rep.  114, 116;  The  Lennox,  90  Fed.  Rep.  308,  309;  The  Patria, 
132  Fed.  Rep.  971, 972. 
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The  inability  of  the  court  below  to  determine  the  cause  of  the 
entrance  of  the  sea  water  would  imply  that  the  evidence  did 
not  disclose  in  any  manner  how  the  sea  water  came  into  the 
ship.  In  other  words,  while  there  was  a  certainty  from  the 
proof  of  a  damage  by  sea  water,  there  was  a  failure  of  the  proof 
to  determine  whether  the  presence  of  the  sea  water  in  the  ship 
was  occasioned  by  an  accident  of  the  sea,  by  negligence,  or  by 
any  other  cause.  Manifestly,  however,  the  presence  of  the  sea 
water  must  have  resulted  from  some  cause,  and  it  would  be 
mere  conjecture  to  assume  simply  from  the  fact  that  damage 
was  done  by  sea  water  that  therefore  it  was  occasioned  by  a 
peril  of  the  sea.  As  the  burden  of  showing  that  the  damage 
arose  from  one  of  the  excepted  causes  was  upon  the  carrier,  and 
the  evidence,  although  establishing  the  damage,  left  its  ef- 
ficient cause  wholly  unascertained,  it  follows  that  the  doubt 
as  to  the  cause  of  the  entrance  of  the  sea  water  must  be  resolved 
against  the  carrier.  The  Edwin  I.  Morrison,  153  U.  S.  199, 212. 
And  see  further  the  following  cases,  applying  the  principle  just 
stated,  and  holding  that  because  the  damage  to  cargo  was 
shown  to  have  been  occasioned  by  sea  water  without  any 
satisfactory  proof  as  to  the  cause  of  its  presence,  in  view  of  the 
burden  resting  upon  the  carrier,  conjecture  would  not  be  per- 
mitted to  take  the  place  of  proof.  The  Sloga,  10  Ben.  315;  The 
Compta,  4  Sawyer,  375;  Bearse  v.  Ropes,  1  Sprague,  331;  The 
Zone,  2  Sprague,  19;  The  Svend,  1  Fed.  Rep.  54;  The  Centen- 
niai,  7  Fed.  Rep.  601;  The  Lydian  Monarch,  23  Fed.  Rep.  298; 
The  Queen,  78  Fed.  Rep.  155,  165,  168;  affirmed,  94  Fed.  Rep. 
^  SO,  196:  The  Phoenicia,  90  Fed.  Rep.  116,  119;  S.  C,  99  Fed. 
Rep.  1005;  Ins.  Co.  v.  Boston  &  M.  Transp.  Co.,  97  Fed.  Rep. 
053;  The  Presque  Isle,  140  Fed.  Rep.  202,  205. 

So  far  as  the  second  question  is  concerned,  it  does  not  pro- 
pound a  distinct  issue  of  law,  but  in  effect  calls  for  a  decision  of 
the  whole  case,  and  therefore  need  not  be  answered.  Chicago, 
B.  &  Q.  Ry.  V.  'WiUiams,  205  U.  S.  444,  452,  and  cases  cited. 

The  first  question  is  answered  No,  and  the  second  is  not  ahr 
swered. 
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FRITZLEN  V.  BOATMEN'S  BANK. 

ERKOR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  KANSAS. 
.No.  09.    Argued  January  28,  29,  1909.— Decided  Febniaiy  23,  1909. 

If,  after  an  order  to  remand  has  been  made,  it  results,  from  the  subse- 
quent pleadings  or  conduct  of  the  parties,  that  the  cause  is  remov- 
able, a  second  application  to  remove  can  be  made,  and  the  right  to 
make  it  is  not  controlled  by  the  previous  remanding  order;  nor  is  the 
granting  of  the  order  to  remove  under  such  circumstances  a  refusal 
to  give  effect  to  such  previous  order  to  remand. 

In  this  case,  hdd  that  in  an  action  to  foreclose,  where  the  junior  en- 
cumbrancer as  plaintifif  joined  the  senior  encumbrancer  as  a  defend- 
ant and  attacked  the  validity  of  his  lien,  as  did  the  owner  of  the 
property,  also  a  defendant,  a  separable  controversy  existed  between 
the  senior  encumbrancer  on  the  one  side  and  the  owner  and  the  junior 
encumbrancer  on  the  other  side,  which  was  removable,  as  diverse 
citizenship  existed  when  the  parties  were  so  arranged;  and  such  re- 
moval could  not  be  prevented  either  by  the  unnecessary  joinder  of 
the  senior  encumbrancer,  or  because  prior  to  the  filing  of  the  reply 
showing  the  sepai^ble  nature  of  the  controversy,  a  remanding  order 
had  been  made. 

Pot0er«  V.  Chesapeake  A  Ohio  Ry.  Co,,  169  U.  S.  92,  followed  a&to  when 
an  application  for  removal  is  made  in  time. 

75  Kansas,  479,  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  R.  Hiie,  with  whom  Mr.  H.  J.  Bane  and  Mr.F.  C. 
Price  were  on  the  brief,  for  plaintififs  in  error. 

Mr,  James  S.  Botsford,  with  whom  Mr.  Btu^kner  F.  Deather- 
age  and  Mr,  Odua  G.  Young  were  on  the  brief,  for  defendant  in 
error. 

Mb.  Justice  Whitb  delivered  the  opinion  of  the  court. 

On  the  twenty-third  of  July,  1903,  in  a  court  of  the  State 
of  Kansas,  William  H.  Weldon,  a  citizen  of  that  State,  sued 
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D.  G.  Fritslen  and  his  wife  Edna^  also  such  citizens,  and  the 
Boatmen's  Bank,  a  corporation  organized  under  the  laws  and 
a  citizen  of  Missouri.  The  cause  of  action  against  the  Fritzlens 
was  a  note  for  $3,750,  dated  July  2, 1903,  maturing  in  ten  days, 
alleged  to  be  secured  by  mortgages  covering  described  real 
estate  and  certain  Jive  stock.  The  bank  was  made  a  defend- 
ant upon  the  averment  that  it  claimed  to  have  a  mortgage  on 
the  real  estate  and  personal  property  which  secured  the  note 
sued  on,  and  this  alleged  mortgage  was  asserted  to  be  illegal 
and  void,  and,  in  any  event,  to  be  '^  junior  and  subordinate 
to  the  right,  title,  interest  and  lien  of  this  plaintiff."  Judg- 
ment for  the  amount  of  the  note  with  interest  was  prayed,  as 
also  that  the  mortgage  securing  the  same  be  decreed  to  be  a 
first  and  prior  lien  over  all  others  on  the  property;  that  so  much 
of  the  property  as  was  necessary-be  sold  to  satisfy  the  judgment ; 
and  that  ''the  pretended  claim,  lien  and  interest  of  the  said 
defendant,  the  Boatmen's  Bank,  be  declared  to  be  illegal  and 
void."  Summons  by  pubUcation  was  made,  calling  upon  the 
bank  to  answer  before  September  4, 1903.  On  July  30  Weldon 
applied  for  a  temporary  injunction,  preventing  the  defendants, 
pending  the  suit,  from  removing  any  of  the  property  beyond 
the  jurisdiction  of  the  court,  and  a  restraining  order  ^as  al- 
low^. On  August  13,  1903,  the  bank  demurred  to  the  peti- 
tion, because  facts  adequate  to  establish  that  the  mortgage 
by  it  held  was  invalid  were  not  averred,  and  because  two 
distinct  causes  of  action  were  unlawfully  joined,  the  one  to 
enforce  the  alleged  mortgage  against  the  Fritzlens  and  the 
other  assaiUng  the  rights  of  the  bank.  On  the  day  the  demurrer 
was  filed  the  bank,  giving  the  necessary  bond,  asked  removal 
of  the  cause  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas,  on  the  ground  that  the  controversy  as  to 
ihe'vaUdity  of  its  mortgage  was  separable  from  the  controversy 
concerning  the  enforcement  of  the  alleged  mortgage  against 
the  Fritzlens,  and  additionally  because  of  local  prejudice. 
On  September  14  the  Circuit  Court  of  the  United  States,  pre- 
sided over  by  Lochien,  J.,  overruled  motions  to  remand  made 
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by  Fritslen  and  Weldon,  the  court  hasmg  its  action  upon  the 
separable  nature  of  the  controveisies  and  not  considering  the 
ground  of  local  prejudice,  and  on  that  day  the  court  dissolved 
the  restraining  order  previously  allowed  by  the  state  court. 
A  copy  of  the  order  refusing  to  remand  was  filed  in  the  state 
court.  On  the  ninth  of  October,  1903,  in  the  United  States 
District  Court  for  the  District  of  Kansas,  the  bank  brought 
an  action  of  replevin  for  the  possession  of  the  personal  prop- 
erty embraced  in  its  mortgage,  and  the  marshal,  under  a  writ 
of  replevin,  took  and  delivered  the  property  to  the  bank.  More 
than  six  months  after  the  order  refusing  to  remand  the  Circuit 
Court  of  the  United  States  for  the  District  of  Kansas,  presided 
over  by  Pollock,  J.,  granted  a  motion  of  Weldon  to  T^mand  the 
cause  to  the  state  court.  In  making  this  order  the  court  con- 
sidered that  the  prior  refusal  to  remand  was  not  binding  upion 
it,  because  it  deemed  the  question  of  jurisdiction  to  be  always 
open,  and  it  was  its  plain  duty  to  decline  to  take  jurisdiction 
over  a  cause  if  the  power  to  entertain,  it  did  not  obtain.  128 
Fed.  Rep.  608. 

Thereupon  the  bank  in  the  state  court,  on  May  14,  1904, 
withdrew  its  demurrer  and  answered.  Besides  denying  the 
averments  of  Weldon's  petition,  it  was  alleged  that  the  bank 
was  the  holder  for  value  of  a  note  of  Fritzlen  for  132,920.15, 
dated  November  30,  1901,  and  secured  by  mortgage  on  the 
personal  and  real  property  referred  to  in  the  petition  of  Weldon, 
the  mortgage  having  been  recorded  on  December  6,  1901.  It 
was  averred  that  the  hen  of  the  bank  was  paramount  to  any 
lien  resulting  from  the  Weldon  mortgage.  The  prayer  was  only 
this:  ''Wherefore,  having  fully  answered,  said  Boatmen's  Bank 
prays  judgment  and  that  it  may  go  hence  without  day/'  and 
with  coste  in  its  favor.  About  ten  days  after,  the  Fritzlens 
applied  to  the  state  court  for  an  order  directing  the  bank  to 
restore  to  them  the  personal  property  taken  under  the  writ  of 
replevin.  The  motion  stated  the  prior  issue  of  a  restraining 
order;  recited  the  facts  as  to  the  refusal  to  remand  by  Loch- 
ren,  J.,  the  bringing  of  the  replevin  suit,  and  the  subsequent 
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remanding  of  the  cause  under  the  order  of  PoUock,  J.  It  was 
recited  that  the  replevin  suit  had  been  dismissed  for  want  of 
jurisdiction  by  the  Circuit  Court  of  the  United  States.  Upon 
this  motion,  on  the  same  day,  the  court  directed  the  return  of 
the  property,  or  if  sold,  the  deposit  of  the  proceeds  in  a  desig- 
nated bank.  As  the  effect  of  this  order  and  the  subsequent 
procedure  concerning  it  is  not  relevant  to  the  question  which 
we  are  called  upon  to  decide,  it  is  not  neicessary  to  further 
refer  in  detail  to  the  subject.  Suffice  it  to  say  that  the  bank 
thereafter  moved  to  set  aside  the  order  on  the  ground,  among 
others,  that  the  restraining  order  had  been  set  aside  by  the 
Circuit  Court  of  the  United  States  while  the  case  was  there 
pending,  and  that  although  the  replevin  suit  had  been  dis- 
missed for  want  of  jurisdiction  the  question  of  the  rightfulness 
of  the  dismissal  was  pending  before  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

On  the  twenty-sixth  day  of  May,  1904,  Fritzlen  answered 
the  petition  of  Weldon,  by  admitting  the  debt  and  mortgage, 
but  charging  that  all  the  interest  claimed  was  not  due.  The 
answer  then  proceeded  to  set  out  matters  which  were  alleged 
to  be  Fritzlen's  "cause  of  action  against  his  co-defendant, 
the  Boatmen's  Bank."  The  matters  alleged  on  this  subject 
were  substantially  as  follows: 

First.  It  was  charged  that  the  note  which  was  held  by  the 
Boatmen's  Bank  embraced  the  sum  of  previous  note  or  notes 
given  by  Fritzlen  to  the  firm  of  Elmore  db  Cooper,  and  an  as- 
sociation known  as  the  Elmore  &  Cooper  Live  Stock  Commis- 
sion Company,  a  Missouri  corporation.  These  previous  notes,  it 
was  charged,  were  secured  by  a  chattel  mortgage,  but  were  not 
negotiable,  and  had  been  assigned  to  the  Boatmen's  Bank,  and 
were  subject  to  any  equity  existing  in  favor  of  Fritzlen.  The 
notes,  it  was  alleged,  were  tnade  up' in  considerable  part  of 
charges  or  commissions  which  had  been  exacted  by.  Elmore  & 
Cooper  or  the  (k>nunission  company  for  commissions  relating  to 
the  sale* and  handling  of  live  stock  for  Fritzlen  at  the  Kansas 
City  stock  yards.   These  c(»nmissions,  it  was  alleged,  had  been 
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exacted  because  of  an  illegal  combination  in  restraint  of  trade, 
in  violation  of  the  laws  of  the  State  of  Kansas  controlling  the 
method  of  doing  business  at  the  Kansas  City  stock  yards,  to 
which  Elmore  &  Cooper  and  the  commission  company  were 
parties,  and  hence  Fritzlen  was  entitled  to  recover  the  smn 
thereof.  The  amount  of  the  commissions  thus  referred  to  ex- 
ceeded three  thousand  dollars. 

Second.  That  prior  to  the  time  when  the  bank  had  acquired 
the  note  or  notes  from  Elmore  &  Cooper  or  the  commission 
company,  and  subsequent  thereto  up  to  the  time  when  the 
bank  obtained  the  note  described  in  its  answer,  it  was  a  Mis- 
souri corporation,  and  had  not  complied  with  the  l^ws  of 
Kansas  authorizing  foreign  corporations  to  do  business  in  that 
State.  It  was  charged  that  the  dealings  concerning  the  assign- 
ment of  the  notes  from  Elmore  &  Cooper  and  the  commission 
company,  as  well  as  the  dealings  which  led  up  to  the  giving 
of  the  note  upon  which  the  bank  relied,  as  well  as  other  trans- 
actions) constituted  a  doing  of  business  in  Kansas  by  the  bank 
in  violation  of  law,  and  therefore  the  note  was  void. 

Third.  That  prior  to  the  giving  of  the  note  which  the  bank 
held,  negotiations  had  supervened  between  the  bank  and 
Fritzlen,  having  reference  to  the  liability  of  the  latter  for  the 
note  or  notes  which  the  bank  had  acquired  from  Elmore  & 
Cooper  and  the  commission  company.  That  as  a  result  of  these 
negotiations  it  had  been  contracted  between  the  bank  and 
Fritzlen  that  the  bank  would  make  to  Fritzlen  additional  ad- 
vances of  money  to  enable  him  to  carry  on  the  business  of  his 
stock  farm  in  Kansas,  and  would  furnish  to  Fritzlen  the  food 
required  to  feed  his  stock  on  his  ranch  during  the  winter  of 
1902-1903,  and  that  as  a  result  of  these  understandings  it  was 
agreed  between  them  that  Fritzlen  give  a  new  note  to  the  bank 
for  the  amoimt  of  its  previous  claims  and  advances,  which 
should  be  secured  by  a  chattel  mortgage  as  well  as  one  upon 
real  estate,  and  that  the  note  held  by  the  bank  was  given  as 
the  result  of  this  agreement.  It  was  then  charged  that  al- 
though the  bank  had  repeatedly  been  called  upon  to  comply 
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with  its  contract  to  furnish  the  food  for  the  cattle,  it  had  failed 
to  do  so,  and  as  a  result  of  a  sudden  and  rigorous  blizzard  in 
the  winter  of  1903  over  five  hundred  head  of  the  cattle  perished 
by  starvation  and  the  remainder  were  reduced  in  value,  re- 
sulting in  a  loss  of  at  least  twenty  thousand  dollars;  The  sum 
of  this  loss  was  asserted  to  be  due  by  the  bank  to  Fritzlen. 

Fourth.  Further,  it  was  charged  that  although  after  the 
bringing  of  the  suit  by  Weldon  a  restraining  order  had  been 
by  him  obtained  forbidding  the  removal  of  the  cattle  which 
were  covered  by  the  chattel  mortgage,  the  bank  had  illegally 
taken  possession  of  and  removed  cattle  to  the  value  of  twenty- 
five  thousand  dollars,  and  was  liable  to  Fritslen  to  return  the 
same  or  to  pay  their  value.  The  answer  concluded  by  a  prayer 
that  an  account  be  taken  by  the  court  of  the  debt  due  by 
Fritzlen  to  the  plaintiff  Weldon,  so  as  to  fix  the  sum  of  the  in- 
terest due  thereon;  that  the  note  held  by  the  bank  and  the 
chattel  mortgage  securing  the  same  be  decreed  to  be  null  and 
void ;  that  an  account  be  stated  between  the  bank  and  Fritzlen 
without  reference  to  the  amount  of  the  note  held  by  the  bank, 
so  as  to  exclude  illegal  charges  previously  made  by  Elmore  & 
Cooper  and  the  commission  company,  and  that  the  bank,  in 
the  accounting,  be  charged  with  the  loss  occasioned  by  the 
death  or  injury  of  cattle  caused  by  its  failure  to  supply  food 
under  its  contract.  It  was  additionally  prayed  that  it  be  de- 
creed that  the  real  estate  mortgage  held  by  the  bank  had  been 
completely  paid,  and  consequently  that  all  liens  arising  there- 
from be  decreed  to  be  extinguished,  and  unless  the  bank  re- 
turned the  cattle  illegally  taken  there  also  be  a  recovery  for 
the  full  value  thereof. 

On  the  same  day— May  the  26th— Weldon,  the  plaintiff, 
filed  his  reply  to  the  answer  of  the  Boatmen's  Bank.  By  such 
answer  Weldon,  in  effect,  set  up  as  against  the  bank  the  same 
causes  of  action  advanced  by  Fritzlen  in  his  answer  concern- 
ing the  illegality  of  the  note  held  by  the  bank,  because  it  had 
engaged  in  business  as  a  foreign  corporation  in  the  State  of 
Kansas  without  complying  with  the  state  law,  and  because 
VOL.  ccxu — 2i 
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there  had  entered  into  the  sum  of  the  note  held  by  the  .bank 
illegal  charges  previously  made  by  Elmore  &  Cooper  and  the 
Elmore  &  Cooper  Commission  Company. 

On  June  10,  1904,  the  bank  made  its  second  application  to 
remove  the  case,  based  upon  the  ground  that  the  effect  of  the 
replies  of  Fritzlen  and  of  Weldon  was  to  make  manifest  that 
there  was  a  separable  controversy  as  to  the  validity  of  the 
mortgage  of  the  bank,  between  Weldon  and  Fritzlen  on  the 
one  side  and  the  bank  on  the  other,  which  was  cognizable  in 
the  United  States  court,  and  moreover  that  it  plainly  resulted 
from  the  pleadings,  since  the  entry  of  the  order  to  remand  made 
by  Pollock,  J.,  that  Weldon  had  unnecessarily  made  the  bank 
a  party  to  his  suit  to  foreclose  against  Fritzlen  as  the  result  of 
a  conspiracy  between  Fritzlen  and  himself,  for  the  purpose  of 
preventing  the  issue  as  to  the  validity  of  the  mortgage  of  the 
bank  bemg  tried  in  the  courts  of  the  United  States.  It  was 
recited  that  the  answers  of  Fritzlen  and  Weldon  had  been  filed 
without  notice,  and  the  motion  to  remand  was  made  at  once 
on  learning  of  such  filing. 

The  court,  although  it  found  that  the  bond  for  removal  was 
sufiicient,  declined  to  order  the  removal,  to  which  the  bank 
excepted.  It  is  unnecessary  to  detail  the  further  proceedings 
in  the  trial  court.  It  is  adequate  to  say  that  the  issues  between 
the  parties  were  tried  in  part  by  a  jury  and  in  part  by  the  coiut, 
and  resulted  in  a  judgment  allowing  in  part  the  claim  of  Fritz- 
len against  the  bank,  and  the  remainder  of  the  claim  of  the  bank 
against  Fritzlen,  and  while  giving  a  judgment  in  favor  of  Wel- 
don against  Fritzlen  rejected  the  claim  df  Weldon  as  to  the 
entire  illegality  of  the  mortgage  to  the  bank. 

The  case  was  removed  to  the  Supreme  Court  of  Kansas  by 
proceedings,  in  error  prosecuted  by  the  various  parties.  Pend- 
ing .its  determination — ^taking  judicial  notice  of  our  own  records 
—it  is  to  be  observed  that  the  cause  was  decided  which  was 
pending  in  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuiti 
resulting  from  the  writ  of  error  prosecuted  from  that  court  to 
the  judgment  of  the  Circuit  Court  for  the  District  of  Kansas, 
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diflmiBBing  for  want  of  jurisdiction  the  replevin  action  referred 
to  in  the  previous  statement.  The  court,  while  treating  the 
order  for  remanding  the  cause  made  by  Pollock,  J.,  as  not 
subject  to  be  reviewed,  nevertheless  held  that  the  effect  of  that 
order  was  not  necessarily  controlling  as  to  the  jurisdiction  of 
the  court  below  in  the  replevin  action  brou^t  whilst  the  Wel- 
don  suit  was  pending  in  the  Circuit  Court  of  the  United  States 
in  consequence  of  the  refusal  of  Lochren,  J.,  to  remand.  Com- 
ing to  consider,  as  an  independent  question,  whether  the  sub- 
ject matter  of  the  replevin  suit  was  beyond  the  jurisdiction  of 
the  Circuit  Court  for  the  District  of  Kansas,  it  was  held  that 
the  suit  was  clearly  within  the  jurisdiction  of  the  court,  because 
the  Weldon  suit  presented  a  separable  controversy  between 
Weldon  and  Fritzlen  on  the  one  side  and  the  bank  on  the  other, 
as  to  the  validity  of  the  mortgage  of  the  bank,  and  that  al- 
though the  remanding  order. of  Pollock,  J.,  could  not  be  re- 
versed, nevertheless  its  effect,  while  operative  and  not  open  to 
attack,  did  not  necessarily  oust  the  Circuit  Court  of  jurisdic- 
tion over  the  replevin  action  brought  when  the  Weldon  suit 
was  pending  in  the  Circuit  Court.  The  judgment  dismisong 
the  replevin  suit  for  want  of  jurisdiction  was  reversed  and  the 
case  remanded  for  further  proceedings.  135  Fed.  Rep.  650. 
A  petition  prasdng  a  writ  of  certiorari  to  review  this  judgment 
was  by  this  court  denied.    198  U.  S.  586. 

The  case  pending  on  error  in  the  Supreme  Court  of  Kansas 
was  thereafter  decided.  That  court,  without  questioning  the 
order  remanding  the  cause  made  by  Pollock,  J.,  as  controlling 
in  the  condition  of  the  pleadings  at  the  time  that  order  was 
made,  held  that  by  the  effect  of  the  pleadings  filed  after  the 
return  of  the  cause  in  consequence  of  the  order  remanding  the 
record  presented  a  separable  controversy,  with  Weldon  and 
Fritslen  on  the  one  side  and  the  bank  on  the  other,  which  justi- 
fied the  second  application  to  remove,  and  therefore  that  ap- 
plication had  been  wrongfully  refused.  It  in  addition  held 
that  the  evolution  of  the  pleadings  m  the  stitte  court  after  the 
ocder  to  remand  was  adequate  to  establij^  prima  facie  that 


Digitized  by 


Google 


372  OCTOBER  TERM,  1908. 

Opinkm  of  the  Court.  212  U.S. 

Weldon,  in  suing  to  enforce  his  mortgage,  had  joined  the  bank, 
although  it  was  not  a  necessary  party  to  that  proceeding,  be- 
cause of  a  collusive  conspiracy  between  himself  and  Fritzlen  to 
enable  the  latter  to  contest  with  the  bank  the  validity  of  its 
mortgage  and  prevent  that  controversy  from  being  cognizable 
in  the  Federal  courts,  which  would  have  been  otherwise  the 
case.  75  Kansas,  479.  This  writ  of  error  was  then  prosecuted. 
A  motion  to  dismiss  was  postponed  to  the  hearing  on  the 
merits.  The  assertion  that  we  have  power  to  review  is  based 
upon  the  proposition  that  the  necessary  effect  of  the  judgment 
of  the  court  below  was  to  refuse  to  give  effect  to  the  order  of 
the  Federal  court  remanding  the  cause,  which'  it  is  insisted  waa 
final  and  the  law  of  the  case  in  all  subsequent  proceedings,  and 
not  susceptible  of  being  reviewed  in  any  forum,  citing  Fitz- 
gerald V.  Missouri  Pacific  R.  R.,  160  U.  S.  556,  But  it  is  not 
open  to  controversy  that  if  after  an  order  to  remand  has  been 
made  it  results,  from  the  subsequent  pleadings  or  conduct  of 
the  parties  to  the  cause,  that  the  cause  is  removable,  on  the 
development  of  such  situation  a  second  application  to  remove 
may  be  made,  and  the  right  to  do  so  because  of  the  changed 
aspect  is  not  controlled  by  the  previous  order  remanding  the 
cause.  Powers  v.  Chesapeake  &  Ohio  Ry.,  169  U.  S.  92.  See  also 
Wecker  v.  National  Enameling  Co,,  204  U.  S.  176.  It  follows, 
therefore,  that  the  contention  that  the  necessary  effect  of  the 
judgment  below  was  to  refuse  to  give  effect  to  the  previous  re- 
manding order  is  without  foundation.  It  is  said,  however,  that 
as  the  power  to  entertain  a  subsequent  motion  to  remove  de- 
pended upon  a  change  in  the  condition  of  the  record,  that  the 
result  of  the  judgment  below  was  to  deny  all  effect  to  the  prior 
order  remanding  the  cause,  as  there  had  been  no  such  change 
in  the  record  as  to  justify  the  granting  of  the  second  order  to  re- 
move. To  sustain  this  proposition  it  is  insisted  that  substan- 
tially the  only  change  that  resulted  from  the  pleadings  filed  after . 
the  remanding  of  the  cause  was  that  brought  about  by  the  filing 
of  the  answer  of  Fritzlen  and  the  defenses  set  up  in  that  answer 
against  the  mortgage  held  by  the  bank,  which,  it  is  argued  in. 
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the  nature  of  things  could  not  operate  to  affect  the  remov- 
ability of  the  Buit  between  Weldon  and  Fritslen.  But  the 
premise  upon  which  the  proposition  rests  is  without  founda- 
tion in  fact.  As  we  have  seen,  the  petition  of  Weldon  implead- 
ing Fritzlen  and  the  bank^  while  it  assailed  the  bank's  mortgage 
in  express  terms,  alleged  that  that  mortgage,  if  it  existed,  was 
junior  in  rank  to  the  mortgage  of  Weldon.  And  the  serious 
consequences  which  that  averment  had  upon  the  order  to  re^ 
mand  the  case  is  indicated  in  the  opinion  of  Pollock,  J.,  sus- 
taining the  motion  to  remand.  The  necessary  effect  of  the 
answer  of  the  bank,  filed  after  the  remanding,  and  of  the  answer 
by  FritzIeUj  as  w^U  as  of  the  answer  filed  by  Weldon,  expressly 
joining  Fritzlen  in  his  attack  upon  the  mortgage  of  the  bank, 
was  to  make  clear  the  untruth  of  the  averment  of  the  junior 
character  of  the  mortgage  held  by  the  bank  and  to  establish, 
therefore,  the  fact  that  the  bank  was  not  an  indispensable  or 
necessary  party  to  the  suit  of  Weldon  for  the  foreclosure  of  the 
mortgage  against  Fritzlen. 

It  follows  therefore  that  the  contention  that  the  state  of  the 
record  at  the.  time  the  second  application  for  removal  was 
made  was  not  materially  different  from  the  condition  existing 
when  the  priOT  order  to  remand  was  allowed,  is  unwarranted. 
So  far  as  the  separable  nature  of  the  controversy  is  concerned, 
arising  on  the  record  as  it  existed  at  the  time  the  second  appli- 
cation to  remove  was  made,  we  might  rest  content  with  say- 
ing that  we  think  the  removal  was  rightly  allowed,  for  the 
reasons  sts^ted  in  the  opinion  of  the  court  below  and  m  that  of 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  in  Boat- 
fnen*8  Bank  v.  FrUden,  supra,  and  the  authorities  there  cited. 
WjB  observe,  however,  that  under  the  case  made,  as  the  bank 
was  not  an  indispensable  party  to  the  suit  of  Weldon  to  fore- 
close, the  mere  fact  that  the  bank  was  by  him  joined  as  a  de- 
fendant along  with  Fritzlen  cannot  be  held  to  operate  to  pre- 
vent the  application  of  the  rule  of  separable  controversy,  and 
that  from  its  application  we  think  it  quite  clear  that  the  va- 
lidity of  the  bank's  mortgage,  assailed  as  it  was  under  the  cir- 
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cumstslnces  of  the  case,  was  a  separable  controversy  with  Wel- 
don  and  Fritzien  on  one  side  and  the  bank  on  the  other,  and 
it  was  therefore  rightly  the  subject  of  removal.  Without  stop- 
ping to  give  the  reason  for  our  conclusion,  we  also  think  it  is 
quite  clear,  within  the  ruling  in  Powers  v.  Chesapeake  &  0.  Ry, 
Co.,  supra,  that  the  second  application  to  remove  was  made 
in  time. 

While  the  views  just  expressed  might  justify  granting  the 
motion  to  dismiss,  yet  in  consequence  of  the  character  of  the 
question  (Svxifford  v.  TempleUm,  185  U.  S.  487),  instead  of  dis- 
missing, our  decree  will  be. 

Affirmed. 


MATTER  OF  DUNN. 


APPUCATION  FOR  A  WRIT  OF  MANDAMUS  AGAINST  THE  HONOR- 
ABLE EDWARD  R.  MEEK,  DISTRICT  JUDGE  AC. 

No.  10,  Original.    Argued  January  11,  1909.~Decided  February  23,  1909. 

As  a  corporation  created  by  act  of  Congreos  derives  all  its  rights  from 
the  law  creating  it,  suits  brought  against  it,  on  account  of  its  acti<m, 
arise  under  the  Constitution  and  laws  of  the  United  States  and  are 
removable  into  the  Federal  court.  Oabom  v.  Bank  of  United  Stales, 
9  Wheat.  738. 

This  court  will  judicially  notice  that  a  defendant  corporation  was  in- 
corporated by  an  act  of  Congress  even  though  the  petition  fails  so 
to  do. 

The  right  to  remove  depends  upon  whether  the  suit  could  have  been 
brought  originally  in  the  Circuit  Court  of  the  United  States.  Cochran 
V.  Montgomery  County,  199  U.  S.  260. 

Where  the  Qrcuit  Court  has  jurisdiction  by  reason  of  the  fact  that  the 
defendant  is  a  corporation  created  by  an  act  of  Congress,  the  joinder 
of  other  defendants,  citizens  of  plaintiff's  State  does  not  prevent  re- 
moval to  the  Circuit  Court  if  there  is  no.separable  controversy  and  all 
the  defendants  unite  in  the  petitioa:  the  Federal  character  permeates 
the  entire  case  and  affects  all  parties  defendant. 

When  this  court  is  called  upon  to  exercise  its  own  judgment,  it  wiU  not 
be  controlled  by  decisions  of  state  courts. 
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Notwithgtandmg  that  it  maintftinw  an  office  in  another  State,  the  de- 
fendant corpotation  which  was  organised  under  an  act  of  Congress  is 
suable  in  the  district  designated  by  it  as  where  its  office  b  located 
and  in  which  its  agent  resides  and  its  directors  meet  to  affirm  their 
acts  adopted  in  the  other  State. 

The  application  of  §  10  of  the  act  of  Mardi  11, 1902, 32  SUt.  68,  c.  183, 
is  not  limited  to  local  actions  described  in  }  8  of  the  act  of  March  3, 
1875,  c  137, 18  Stat.  470. 

This  is  an  orij^al  application  to  this  court  for  a  rule,  <£- 
rected  to  the  District  Judge  of  the  United  States  for  the  North- 
em  District  of  Texas,  directing  him,  and  also  the  Circuit  Court 
of  the  United  States  for  that  district,  to  show  cause  why  a 
mandamus  should  not  issue,  commanding  that  judge  and  that 
court,  and  each  of  them,  to  remand  a  certain  action  at  law  to 
the  District  Court  of  Dallas  County,  Texas,  and  to  desist  from 
exercising  any  further  jurisdiction  in  the  action,  except  the 
entering  of  the  order  remanding  it  to  the  state  court.  Upon 
such  application  a  rule  was  made  by  this  court  that  the  Judge 
iiid  the  court  should  show  cause,  in  accordance  therewith. 

Upon  service  of  the  rule  being  made,  a  return  has  been  duly 
filed  by  the  District  Judge,  acting  for  himself  and  as  judge  of 
the  Circuit  Court. 

In  the  papers  used  upon  the  application  for  the  writ  and  in 
the  return  of  the  District  Judge  made  thereto  the  following 
facts  are  set  forth: 

An  action  was  brought  in  the  state  court  in  the  county  of 
Dallas,  and  State  of  Texas  on  the  first  day  of  August,  1907, 
against  the  Texas  and  Pacific  Railway  Company  and  two  in- 
dividuals, C.  W.  Slayter  and  Carl  Rasmussen,  who  were,  re- 
spectively, engineer  and  fireman  on  the  Texas  and  Pacific  Rail- 
way, to  recover  damages  for  the  negligent  killing  of  J.  J.  Dunn, 
the  husband  of  one  of  the  plaintiffs  and  the  father  of  others. 
The  action  was  brought  agamst  the  company  and  the  individual 
defendants  jointly,  and  the  petition  in  the  state  court  alleged 
that  the  plaintiffs  resided  in  Dallas  County,  Texas,  of  which 
county  the  i^aintiffs  were  inhabitants  and  residents  and  that 
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the  defendant  the  Texas  and  Pacific  Railway  Company,  was  a 
corporation  duly  incorporated,  with  an  office  and  local  agent  in 
Dallas  County,  Texas;  that  the  defendant  Sla}rter  was  a  resi- 
dent and  citizen  and  inhabitant  of  Harrison  County,  in  said 
State,  and  that  the  defendant  Rasmussen  was  also  a  resident, 
citizen  and  inhabitant  of  Harrison  County,  in  the  said  State. 
The  petition  then  alleged  that  Dunn  was  killed  directly  and  ap- 
proximately through  the  negligence  vof  the  defendants,  who 
were  guilty  of  negligence  in  permitting  and  causing  the  engine 
and  train- to  run  into,  against  and  over  the  said  Dunn  and  in- 
juring him  so  that  he  was  instantly  killed.  The  petition  then 
averred  certain  particular  acts  of  n^ligence  on  the  part  of  the 
defendants  and  sought  to  recover  from  them  on  account  of  such 
neghgent  killing  the  sum  of  $85,000.  All  of  the  defendants  were 
duly  served  with  process,  and  within  the  time  required  by  law 
they  all  joined  in  a  petition  to  the  state  court  to  remove  the 
cause  to  the  Circuit  Court  of  the  United  States  for.  the  Northern 
District  of  Texas  (which  included  Dallas^  County)  and  pre- 
sented bonds  for  such  removal.  The  ground  for  the  removal 
was  alleged  to  be  that  the  Texas  and  Pacific  Railway  Company 
was  a  corporation  organized  and  existing  under  the  laws  of  the 
United  States  by  virtue  of  "An  act  to  incorporate  the  Texas 
and  Pacific  Rail  Road  Company  and  to  aid  in  the  construction  of 
its  road,  and  for  other  purposes,"  approved,  March  3, 1871,  and 
acts  amendatory  thereof  and  supplemental  thereto,  by  one  of 
which  the  name  and  style  of  the  company  was  changed  to  the 
Texas  and  Pacific  Raili^y  Company.-  The  petition  alleged 
that  the  matter  in  dispute  in  the  case  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  of  two  thousand  dollars,  and  that  the 
suit  arose  under  the  laws  of  the  United  States,  and  more  espe- 
cially under  the  kw  of  the  United  States  constituting  the  charter 
of  the  defendant  and  under  which  it  was  incorporated;  that  un- 
der the  laws  of  the  United  States  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Texas  had  original 
jurisdiction  of  the  suit.  To  the  granting  of  this  application  the 
plamtiffs  objected,  among  other  things,  upon  'the  ground  that 
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the  plaintiffs  had  not  the  right,  at  the  time  of  the  commence- 
ment of  the  suit,  to  bring  it  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas  against  either  of  the 
defendants  Slayter  and  Rasmussen,  and  that  it  appears,  from 
the  plaintiff's  petition  in  the  case  that  it  is  not  removable  to  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Texas  at  the  instance  of  either  of  the  individual  defendants, 
nor  at  the  instance  of  the  railway  company;  and  that  it  also  ap- 
pears, from  the  defendant's  own  petition  for  the  removal,  that 
the  case  is  not  removable  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas  at  the  instance  of 
either  the  defendants  Slayter,  or  Rasmussen,  or  even  at  the 
instance  of  the  defendant  railway  company,  or  of  all  of  them 
together. 

The  state  court,  while  holding  that  the  petition  to  remove  to 
a  Federal  court  was  in  all  respects  regular,  and  that  it  was  filed 
in  due  time,  and  that  a  good  and  sufficient  bond  had  been  filed, 
held  that  the  petition  did  not  show  proper  grounds  for  removal 
of  the  suit,  and  the  application  for  removal  was  denied. 

Thereupon  the  defendants  in  the  suit  in  the  state  court,  on 
January  13,  1908,  filed  in  the  office  of  the  clerk  of  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Texas, 
at  Dallas,  Texas,  a  copy  of  the  record  in  that  suit.  Before  any 
other  proceedings  were  had  in  the  case  in  the  Circuit  Court  of 
the  United  States,  and  on  the  twentieth  of  January,  1908,  the 
plaintiffs  filed  in  that  court  a  motion  to  remand  the  caiBe.  While 
expressly  denying  that  the  Circuit  Court  had  jurisdiction  of  the 
ease,  the  plaintiffs  moved  the  court  to  remand  it,  for  the  reason 
that  the  suit  did  not  properly  involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  the  court,  because,  as  was 
said,  it  did  not  appear  from  the  record  or  from  the  defendant's 
petition  to  remove  the  cause  that  any  of  the  defendants  were 
inhabitants  of  the  Northern  District  of  Texas,  and  that  there 
was  no  denial  by  the  defendants  of  plaintiffs '  allegation  that  the 
individual  defendants  Slayter  and  Rasmussen  were  inhabitants 
of  Harrison  County,  Texas,  which  county  is  in  the  Eastern  Dis- 
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trict  of  Texas.  It  was  also  averred  that  it  appeared  upon  the 
face  of  the  record  that  there  was  no  separable  controversy  as  to 
either  or  any  of  the  defendants.  The  plaintiffs  further  averred 
that  the  railway  company  had  its  principal  office  in  the  City  of 
New  York,  in  the  Southern  District  of  New  York,  and  State  of 
New  York,  of  which  district  it  was  an  inhabitant,  and  that  it 
was  not  an  inhabitant  of  the  Northern  District  of  Texas,  and 
could  not  be  sued  by  the  plaintiff  in  that  district  by  reason  of  its 
being  a  Federal  corporation,  hence  it  had  not  the  right  to  re- 
move the  6ause  to  the  Federal  court. 

The  defendants  answered  the  petition  to  remand,  and  averred 
that  the  rdlway  company  was  a  resident  of  and  had  its  domicil 
in  the  Northern  District  of  Texas,  and  that  the  individual  de- 
fendants were  jointly  sued  with  the  railway  company,  a  resident 
of  the  District  of  Dallas.  That  no  claim  of  separable  con- 
troversy or  diverse  citizenship  was  made,  but  the  application 
to  remove  was  based  upon  the  existence  of  a  Federal  question 
as  to  all  of  the  defendants.  That  although  the  plaintiffs'  peti- 
tion in  the  case  simply  alleged  that  the  railway  company  was  a 
corporation  duly  incorporated,  yet  d^Simdants  alleged  that  it 
had  an  office  and  local  agent  in  Dallas  Coiinty,  Texas,  and  it 
was  urged  that  the  court  would  take  judicial  notice  of  the  Fed- 
eral character  of  the  defendant,  notwithstanding  the  plaintiffs 
had  neglected  to  allege  it;  and  that  the  record  showed  a  general 
hability  charged  by  the  plaintiffs  as  agamst  all  the  defendants, 
and  that  the  Federal  question  as  to  all  of  such  defendants  was 
thereby  raised. 

The  motion  made  by  the  plaintiffs  to  remand  the. cause  came 
on  to  be  heard  by  the  District  Judge  holding  the  Chrcuit  Court, 
and  was  overruled  and  denied. 

No  further  proceedings  have  been  had  in  the  case  in  the  Cir- 
cuit Court  of  the  United  States,  and  the  case  also  stands  upon 
the  docket  of  the  state  court,  subject  to  call  and  disposition. 

Upon  application,  the  Circuit  Court  issued  an  injunction  re- 
straining the  plaintiffs  from  continuing  any  proceedings  in  th^ 
state  court  in  the  action. 
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A  motkm  was  made  to  dkeolve  the  injancticm,  whieh  was 
daoied    MadtBfminUe&c.y.SaifU  Bernard  Ac.,  196  V.  8. 239. 

The  plaintiffs  msist  that  mandamus  is  the  only  adequate 
xemedy  under  the  facts  stated,  by  which  they  can  obtain  relief 
and  proceed  with  the  trial  of  their  cause  in  the  state  court. 

Mr.  C.  TF.  Starting  for  petitioners: 

.  If  upon  the  face  of  the  record  as  made  in  the  state  court  the 
case  was  not  removable,  jurisdiction  of  the  Circuit  Court  has 
not  attached  Crehoreyf.O.&M.Ry.Co.,lZlV.8.2AO.  There 
18  no  preliminary  question  of  law  or  of  fact,  as  in  /2e  PoUitz,  206 
U.  8. 323,  or  as  in  £a;  pai^  J^6bm<jba,  209  U.  8. 436,  which  calls 
for  the  exercise  of  judicial  discretion  of  the  Circuit  Court.  Ex. 
parte  Wiener,  203  U.  8. 449,  controls. 

.  Where  only  one  of  two  defendants,  if  sued  alone,  has  a  right, 
because  of  a  Federal  question  affecting  it,  to  remove  a  case, 
there  being  another  or  other  defendants  who  if  sued  alone  had 
no^rigiht  of  removal,  such  right  does  not  exist  because  all  de- 
fendants join  in  the  application  to  remove. 

A  suit  against  an  employ^  of  a  Federal-  corporation,  arising 
by  reason  of  his  conduct  while  in  the  line  of  duty,  is  not  one 
arising  under  the  Constitution  and  laws  of  the  United  8tates, 
unless  it  appears  from  plaintiff's  petition  that  the  conduct  in 
question  is  of  such  a  chaiacter  that  it  is  in  some  manner  defined 
or  affected  by  Federal  law. 

A  suit  against  a  Federal  corporation  and  an  individual  em- 
ploy6  instituted  in  good  faith,  arising  by  reason  of  their  alleged 
joint  negligence,  is  not  removable  to  the  Federal  court  on  ac- 
count of  the  Federal  character  of  such  corporation.  Texas  & 
PadficRy.  Co.y.  Hvber,  92  8.  W.  Rep.  833;  Eaetin  &  Knoxv. 
Texas  &  Pacific  Ry.  Co.,  92  8.  W.  Rep.  838;  Chicago,  Rock  Isd. 
&  P.  Ry.  V.  Jlfartfn,  178  U.  8.  245;  Strawbridge  y.  Curtis,  3 
Cranch,  267;  Alabama  Great  Southern  Ry.  Co.  v.  Thompson, 
200  U.  8.  203;  Blake  y.MeKim,  103  U.  8.  336;  Western  Union 
Telegraph  Co.  v.  Ann  Arbor  Ry.  Co.,  178  U.  8. 239;  Gableman  v. 
Peoria  Co.,  179  U.  8.  336;  Hanrick  v,  Hanrick,  153  U.  8.  192; 
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Torrence  ▼.  SheddylU  U.  S.  627;  Wkiicamb  v.  Smiihsm,  175 
U,  S.  635;  L.  &  N.  Co.  v.  WangeUn,  132  U.  S.  599;  Albany  G.  8. 
R:Co.  v.  Thompson,  200  U.  S.  216. 

If  the  Texas  &  Pacific  Railway  Company  is  an  inhabitant  of 
the  Southern  District  of  New  York,  suit  against  it  cannot,  ex- 
cept by  its  consent,  be  maintained  in.  the  Circuit  Court  for  the 
Northern  District  of  Texas,  provided  jurisdiction  is  dependent 
solely  upon  a  Federal  question,  and  therefore  such  company  as 
defendant  cannot  remove  a  case  from  the  state  court  to  such 
Circuit  Court  over  the  objection  of  the  plaintiffs.  Ex  parte 
Winner,  203  U.  S.  449;  In  re  Kefisbey  A  MatHson  Co.,  160  U.  8. 
219;  Wdfy.  C.  0.  AG.  Ry.  Co.,  133  Fed.  Rep.  eOl,  Sunderkmd 
Bros.  V.  C,  R.  I.  &  P.  Ry.,  158  Fed.  Rep.  878. 

The  T^xas  &  Pacific  RaOway  Company  is  an  inhabitant  of 
the  Southern  District  of  New  York,  and  not  of  the  Northern 
District  of  Texas.  Galveston,  H.AS.A.R.  Co.  v.  Gomales,  151 
U.  S.  507;  Shaw  v.  Qtdncy  Mining  Co.,  145  U.  8.  144;  Orange 
Nat,  Bank  v.  Craven,  7  Fed.  Rep.  149;  Bank  v.  Deveaux,  5 
Cranch,  66;  Northern  Pac.  Ry.  Co.  v.  Amato,  144  U.  8.  465; 
U.  P.  Ry.  Co.  y.  Harris,  158  U.  S.  326;  Wdfy.  C.  0.  &  O.  Ry., 
133  Fed.  Rep.  601. 

Applying  the  rule  governing  citizenship  of  state  corporations, 
which  is  that  they  are  presumed  to  be  citizens  of  the  State  in 
which  they  are  incorporated,  and  of  the  district  in  which  their 
principal  office  is  located,  the  citizenship  and  inhabitancy  of 
this  railwajT  company  should  be  presumed  to  be  where  it  keeps 
open  its  books  for  subscription  to  its  capital  stock  and  where 
its  stockholders  meet  pursuant  to  the  by-laws  and  transact 
their  business.  Texas  &  Pac.  Ry.  Co.  v.  Commission,  162  U.  S. 
197;  St.  Louis  A  S.  F.  Ry.  Co.  v.  James,  161  U.  8.  562;  Patch  v. 
Wabash  Ry.,  207  U.  8.  277;  Memphis  &  C.R.  Co.  v.  Alabama, 
107  IJ.  8.  581. 

As  the  individual  defendants  are  shown  by  the  record  to  be 
inhabitants  of  the  Eastern  District  of  Texas,  plaintiffs  could  not 
haye  sued  them  jointly  with  the  railway  company  in  the  North- 
em  District  of  Texas;  they  did  not  have  the  right  to  remove  or 
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to  join  in  the  petition  to  remove  the  cauae  to  the  Circuit  Court 
for  the  Northern  District  of  Texas.  Gredey  v.  Lowe,  155 
U.  8.  72. 

Although  a  suit  against  a  Federal  corporation  is  prima  facie 
a.  suit  arising  under  the  Constitution  and  laws  of  the  United 
States,  so  as*  to  confer  jurisdiction  thereof  upon  the  Circuit 
Court,  it  may  be  shown  by  a  proper  pleading,  challenging  the 
jurisdiction,  that  such  suit  does  not  involve  a  substantial  con- 
troversy of  this  character,,  and  if  such  pleading  is  interposed, 
before  jurisdiction  is  assented  to  by  such  proceedings  as  prac- 
tically admit  thai  the  suit  does  involve  a  substantial  contro- 
versy of  this  character,  and  it  then  appears  that  there  is  no  such 
substantial  controversy,  the  case  should  be  dismissed  for  want 
of  jurisdiction.  See  opinion  of  CSiief  Justice  Marshall  in  OAom 
V.  Bank,  9  Wheaton,  827 ;  and  see  also  U.  P.  Ry.  Co.  v.  Meyere, 
115  U.  S.  1;  Texas  &  Pacific  Ry.  Co.  v.  Cody,  166  U.  S.  606; 
Si.  J.  &  G.  I.  Ry.  Co.  v.  Siede,  167  U.  S.  659. 

Af r.  RuA  Taggart,  with  whom  Mr.  John  F.  DiUon  and  Mr. 
W.  L.  Hall  were  on  the  brief,  for  respondent: 

The  removal  of  this  cause  to  the  Federal  court  was  in  exact 
accordance  with  the  provisions  of  the  act  of  March  3d,  1887, 
as  corrected  by  the  act  of  August  13th,  1888.  Texas  &  Pacific 
Ry.  Co.  y.Cox,  145  U.  S.  593;  Pacific  Railroad  Removal  Cases, 
115  U.  S.  1;  Oregon  Short  Line  &c.  Ry.  v.  Skottowe,  162  U.  S. 
490;  Texas  &  Pacific  Ry.  Co.  v.  Cody,  166  U.  S.  606;  Texas  & 
Pacific  Ry.Co.  v.  BarreU,  166  U.  S.  617;  Smith  v.  Union  Pacific 
Ry.,  2  Dillon,  278;  Bank  of  United  States  v.  Deveaux,  5  Cranch, 
61 ;  Bank  v.  Martin,  5  Pet.  479;  Od>om  v.  Bank,  9  Wheat.  738; 
Cvrtin  v.  Union  Pacific  R.  R.,  3  Dillon,  Circuit  Court,  Rep.  366. 
The  action  does  not  cease  to  be  one  arising  under  the  laws  of 
the  United  States  because  other  parties  are  sued  jointly  with 
the  Texas  4  Pacific  Railway.  Fisk  v.  Union  Pacific  R.  R.  Co; 
et  al.,  8  Blatchford,  243;  Landers  v.  Felton  et  al.,  73  Fed.  Rep. 
311;  Lund  V.  Chicago,  R.  I.  &  Pac.  R.  R.  etal.,  78  Fed.  Rep.  385; 
MdrHn  v.  St.  L.  S.  W.  Ry,  et  al.,  134  Fed.  Repr  134. 
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Relator's  contention  that  the  suit  could  not  originally  have 
be^i  maintained  against  the  Texas  &  Pacific  in  the  Northern 
District  of  Texas  and  against  Slayter  and  Rasmussen  is  not 
well  founded. 

Under  the  first  section  of  its  charter  the  right  to  sue  and  the 
obligation  to  submit  to  suit  in  any  court  of  law  of  equity  within 
the  United  States  is  expressly  provided  for  therein,  and  the 
charter  was  accepted  by  it,  subject  to  that  obligation.  The 
right  to  sue  it  in  the  United  States  Circuit  Court  in  the  Northern 
District  of  Texas  would  not  be  dependent  upon  its  consent,  but 
upon  the  fact  whether  it  was  doing  business  within  that  di&^ 
trict,  and  had  an  agent  thete  upon  whom  service  could  properly 
be  made.  li  such  conditions  existed,  then  it  could  be  properly 
served  with  process,  and  when  so  served  the  Circuit  Court 
would  have  jurisdiction  over  it  under  §  1  of  its  charter,  and  the 
principle  of  the  following  cases.  Lafayette  Ins,  Co.  v.  French, 
18  How.  404;  St  Clair  v.  Cox,  106  U.  S.  98;  Fitzgerald  Co.  v. 
Fitzgerald,  137  U.  S.  98;  Mexican  Central  Ry.  Co,  v.  Finkmey, 
149  U.  S.  194;  In  re  Hohorst,  150  U.  S.  653. 

llie  fact  that  the  individual  defendants,  Slayter  and  Ras- 
mussen, were  residents  of  the  Eastern  District  of  Texas,  under 
§  10  of  the  act  of  1902,  would  not  interfere  with  getting  service 
upon  them,  becalise  the  clauses  of  §  1,  of  the  act  of  March  3, 
1887,  regulative  of  the  exercise  of  the  jurisdiction  of  the  Circuit 
Coiut,  and  limiting  the  right  to  suit  in  the  Federal  courts  to  the 
district  in  which  the  defendant  is  an  inhabitant,  would  not  have 
application  to  these  persons  in  that  case,  for  the  rea^n  that 
special  provision  is  made  in  the  subsequent  act*  of  1902  for 
service  of  writs  in  the  different  districts  into  which  the  State  of 
Texas  is  divided.  If  the  plaintiff  saw  fit  to  sue  the  Texas  &  Pa- 
cific Railway  Company,  in  the  Northern  District  where  service 
could  be  had  upon  it,  and  join  mth  that  company,  Slayter  and 
Rasmussen,  the  clerk  of  that  court  would  have  the  right  to  issue 
writs  fpr  the  other  defendants  to  the  other  districts,  and  thus, 
that  feature  of  the  objection  to  the  original  jurisdiction  of  this 
case  in  this  Northern  District  of  Texas  is  entirely  eliminated. 
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Mb.  JufirncE  Pbckham,  .after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

It  is  agreed  by  all  that  there  is  in  this  case  no  separable  con- 
troversy, and  the  important  question  is  whether,  upon  the 
facts  stated,  a  removal  6an  be  (ndered,  notwithstanding  the 
individual  defendants  were  made  parties  to  the  suit,  and  were 
not  residents  or  inhabitants  of  the  Northern  District  of  Texas 
when  sued. 

The  question  arises  under  the  act  of  Congress  of  1888,  relative 
to  the  removal  of  cases  from  state  to  Federal  courts.  25  Stat. 
433,  chap.  866.  This  act,  as  its  title  shows,  was  passed  for  the 
purpose  of  correcting  the  enrollment  of  the  act  approved 
March  3, 1887,  24  Stat.  552,  chap.  373,  which  amended  the  act 
approved  March  3,  1875,  18  Stat.  470,  chap.  137.  The  first 
ckuise  of  the  first  section  of  the  act  of  1883  gave  to  the  Circuit 
Courts  of  the  United  States  ''original  cognizance,  concurrent 
with  the  courts  of  the  several  States,  of  all  suits  of  a  civil  na- 
ture, at  conunon  law  or  in  equity,  where  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  two 
thousand  dollars,  and  arising  under  the  Constitution  or  laws  of 
the  United  States,  or  treaties  made,  or  which  shall  be  made, 
under  their  authority.    .    .    ." 

The  second  section  of  the  act  provided  ''that  any  suit  of  a 
civil  nature,  at  law  or  in  equity,  arising  imder  the  Constitution 
or  laws  of  the  United  States/  or  treaties  made,  or  which  shall  be 
made,  under  their  authority,  of  which  the  Circuit  Courts  of  the 
United  States  are  given  original  jurisdiction  by  the  preceding 
section,  which  may  now  be  pending,  or  which  may  hereafter 
be  brought,  in  any  state  court,  may  be  removed  by  the  defend- 
ant or  defendants  therein  to  the  Circuit  Court  of  the  United 
States  for  the  proper  district.    .    .    ." 

If  the  question  were  as  to  the  right  to  remove  a  case  to  the 
Federal  court  where  the  sole  defendant  was  a  corportition 
created  by  an  act  of  Congress,  there  can  be  no  dispute  as  to  the 
right  of  such  a  defendant  to  claim  the  removal.    As  the  corpo- 
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ratum  derives  all  its  rights  from  the  law  of  Congress,  a  suit 
brought  against  it  on  account  of  its  action  arises  under  the  Con* 
stitution  OP  laws  of  the  United  States.  Oabam  v.  Bank  of  the 
UnUed  States,  9  Wheat.  738,  817,  828;  Paciific  Railroad  Be- 
tnaval  CaeeSj  115  U.  8. 1.  See  also  act  of  incorporation  of  the 
Testas  A  Pacific  RaUroad  Company,  16  Stat.,  p.  573,  c.  122, 
March  3, 1871,  ^ving  the  right  to  the. corporation  (p.  574,  §  1) 
to  sue  and  be  sued  in  all  the  courts  of  law  and  equity  within  the 
United  States. 

The  right  to  remove,  under  the  statute,  depends  upon 
whether  the  suit  could  originally  have  been  brought  in  the  Cir- 
cuit Court  of  the  Ui^ted  States.  Tradion  Company  v.  Mining 
Company,  196  U.  S.  239,  245;  Cochran  Ac.  v.  Montgomery 
C<mn^,  199  U.  S.  260. 

The  question  then  b  whether  the  United  States  Circuit  Court 
for  the  proper  district  (Northern  District  of  Texas)  would  have 
had  jurisdiction  of  a  suit  commenced  in  that  district  by  the 
plaintiffs  against  the  railway  company  and  the  two  individual 
defendantei.  A  suit  against  the  company  would,  as  we  have 
seen,  be  one  arising  under  the  Constitution  or  laws  of  the  United 
States,  and  as  the  individual  defendants  resided  in  the  State  of 
Texas  (the  same  State  as  the  plaintiffs)  the  ground  of  jurisdic- 
tion of  the  Federal  tdurt  as  to  them  must.be  that  by  joining 
all  as  defendants  in  a  joint  action  for  the  same  wrong  done  by 
all  of  then^,  the  plaintiffs  thereby  made  the  suit  against  the  in- 
dividual d^endants  also  one  which  arises  under  the  Constitu- 
tion or  laws  of  the  United  States. 

The  plaintiffs  themselves  have  made  the  act  of  which  they 
compldn  a  joint  one,  and,  being  one  which  arises  under  the  Con- 
stitution and  laws  of  the  United  States  as  to  one  of  the  defend- 
ants, it  become  so  as  to  all,  because  it  is  joint.  The  Federal 
character  permeates  the  whole  case,  including  the  individual 
defendants  as  well  as  the  corporation.  The  case  which  plain- 
tiffs ixiEtke  in  their  petition  in  the  suit  must  determine  the 
diaracter  of  the  cause  of  action.  Alabama  Great  Southern  Bailr^ 
way  V.  Thompson,  200  \J.  S.  206,  216.    The  acts  of  the  indi- 
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vidual  defendants  were  not  neceesarity  in  and  of  themselves 
inherently  of  a  Federal  nature. 

In  Landers  v.  FeUoriy  73  Fed.  Rep.  311,  the  question  arose 
whether  an  action  brought  against  the  receiver  of  a  United 
States  court,  and  others  who  were  citizens  of  the  same  State 
as  that  of  the  plaintiff,  to  establish  a  joint  liability  of  all  the  de- 
fendants, was  a  suit  ariang  under  the  laws  or  Constitution  of 
the  United  States.  The  court  held  that  it  was,  saying;  "No 
separate  liability  could  be  asserted  against  the  receiver,,  except 
by  virtue  of  the  same  laws.  Therefore  the  joint  liability  of  the 
defendants  with  this  receiver  arises  under  the  laws  or  Constitu- 
tion of  the  United  States.  If  the  plaintiff  wished  to  sue  the 
other  defendants  without  joining  the  receiver,  he  had  his  elec- 
tion to  do  so,  because  the  liability  of  joint  tort  feasors  is  also 
several.  He  might,  therefore,  have  maintained  his  action 
against  the  resident  defendants  in  a  state  court,  without  any 
possibility  of  removal  to  a  Federal  court.  He  elected,  however, 
to  join  the  resident  defendants  with  a  person  against  whom  he 
could  establish  no  liability,  in  the  capacity  in  which  he  sues 
him,  except  by  virtue  of  the  laws  of  the  United  States.  There- 
fore the  joint  cause  of  action  which  he  asserts  against  all  the 
defendants  must  find  its  sanction  in  the  Federal  statutes. 
Hence,  the  cause  of  action  is  removable.  The  state  court  was  in 
error  in  denying  the  petition  of  the  receiver,  and  the  motion 
to  remand  is  overruled.'' 

In  Lund  v.  Chicago  Ac.  RaUwayCo.,  78  Fed.  Rep.  385,  a  suit 
was  brought  in  the  state  court  against  that  company,  together 
with  the  Union  Pacific  Railway  Company  and  its  receivers. 
One  was  a  state  and  the  other  a  United  States  corporation. 
The  Union  Pacific,  by  its  receivers,  filed  a  petition  for  removal 
of  the  cause,  and  a  motion  to  remand  was  made,  and  it  was 
urged  that  the  cause  was  not  removable  because  the  state  cor- 
poration was  joined  with  the  Union  Pacific,  and  that  as  to  the 
state  corporation  no  Federal  law  was  involved,  and  it  could 
not  remove  the  cause  to  the  Federal  court.  The  court  held  the 
defense  was  not  well  taken;  that  the  statute  organizing  the 
v.oL.  ch:xii— 25 
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Union  Pacific  ^Railway  neceflsarily  involved  a  Federal  law^  and 
as  it  was  a  joint  cause  of  action  it  was  clear  that  the  whole  case 
arose  under  the  Federal  law;  that  while  a  suit  against  the  Bock 
Island  Company,  the  state  corporation,  could  have  been  main- 
tamed  without  reference  to  the  Federal  laws,  yet,  as  it  was 
sought  to  hold  the  Union  Pacific  Railway  Company  and  its  re- 
ceivers jointly  witli  the  state  company,  then  a  new  character 
was  given  to  the  action  and  a  new  element  was  introduced,  to 
wit,  the  laws  of  the  United  States;  therefore  as  it  was  necessary 
in  order  to  maintajn  the  action  against  the  defendants  jointly 
to  invoke  the  Federal  law,  the  tase  was  one  arising  under  the 
laws  of  the  United  States,  and  hence  the  whole  case  was  re- 
movable under  the  statute.  In  such  case  it  was  said  the  Federal 
question  affects  all  parties  defendant  in  the  suit,  entitling  it  to 
be  removed  where  all  the  parties  unite  in  the  petition.  MarAn 
V.  St.  LouU  Ac,  Ry.,  134  Fed.  Rep.  134,  is  to  same  effect.  And 
see  Fish  v.  The  Unbm  Pacific  Railroad  Company,  8  Blatch.  243, 
per  Circuit  Justice  Nelson  and  Judge  Blatchford,  opinion  by 
Justice  Nelson,  upon  question  of  removal,  where  the  case  arises 
out  of  the  Constitution  or  laws  of  United  States,  although  some 
of  the  def^dants  could  not  themselves  apply  to  remove  it. 

We  are  aware  that  a  different  view  has  been  taken  of  the 
rights  of  defendants,  situated  like  those  in  this  case  by  the  Su- 
preme Court  6t  the  State  of  Texas  in  Texas  A  Pacific  Ac.  Co.  v. 
Hvbeft,  100  Texas,  1;  S.  C,  92  S.  W.  Rep.  832  (May  2,  1906); 
EasHn  A  Rnox  v.  Texas  Ac.  Co.,  99  Texas,  654;  S.  C,  92  S.  W. 
Rep.  838  (May  2, 1906);  but  as  this  is  a  case  where  we  are  called 
upon  to  exercise  our  own  judgment,  we  have  come  to  a  dif- 
ferent conclufflon,  notwithstanding  our  great  respect  for  the  de- 
cifflons  of  the  courts  of  that  State. 

Although  the  plaintiffs  in  their  original  petition  in  the  state 
court  state  that  the  railway  company  was  a  corporati(Hi,  duly 
incorporated,  with  an  office  and  local  agent  in  Dallas  County, 
Texas^^the'  fact  that  the  corporation  was  incorporated  by  an 
act  of  Congress  will  be  noticed  by  the  court,  even  without  an 
averment  of  that  fact  in  the  petition.    Texas  A  Pacific  Ry.  Co. 
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V.  Cody,  166  U.  S;  606, 610;  Texas  Ac.  By.  v.  BarreU,  166  U.  S. 
617. 

In  Chicago  Ac.  Railway  Co.  v.  Martin,  178  XT.  8.  245,  the  ao- 
tion^as  brought  by  the  administrator  of  William  Martin  against 
the  Chicago,  Rock  Island  and  Pacific  Railroad  Company  (a 
state  corporation),  Clark  and  otheiB,  and  the  receivers  of  the 
Union  Pacific  Railway  Company,  in  the  District  Court  of  Clay 
County,  Kansas,  to  recover  damages  for  the  death  of  decedent. 
The  Union  Pacific  Railway  was  a  Federal  corporation,  and  its 
receivers  were  appointed  by  the  Federal  court.  Application  to 
remove  the  cause  to  the  Federal  court  was  made  by  the  re- 
ceivers of  the  Union  Pacific,  which  application  was  not  joined 
in  by  the  state  corporation,  and  the  application  was  denied, 
because  all  the  defendants  were  charged  with  jointly  causing 
the  death  of  plaintiff's  intestate,  and  all  did  not  join  in  the 
petition  for  removal.  The  case  was  tried  and  judgment  ob- 
tained for  the  plaintiff  in  the  state  court,  and  was  taken  on 
error  to  the  Supreme  Court  of  Kansas  and  there  affirmed.  57 
Kansas,  437.  In  this  court  the  Chief  Justice,  speaking  for  the 
court,  said :  "  Assuming  that  as  to  the  receivers  the  case  may  be 
said  to  have  arisen  under  the  Constitution  and  laws  of  the 
United  States,  the  question  is  whether  it  was  necessary  for  the 
Chicago,  Rock  Island  and  Pacific  Railroad  Company,  defend^ 
ant,  to  join  in  the  application  of  its  co-defendants,  the  recdvers 
of  the  Union  Pacific  Railway  Company,  to  effect  a  removal  to 
the  Circuit  Court."  Upon  consideration  of  the  removal  stat- 
utes it  was  held  that  it  was  necessary  for  the  state  corporation 
to  join  in  the  application.  Here  all  of  the  defendants  have 
joined,  and,  as  we  have  seen,  they  are  all  under  the  circmn- 
stances  able  to  assert  and  claim  the  right  of  removal  of  the 
cause  to  a  Federal  court.  It  was  held  in  the  Martin  case,  supra, 
that  there  was  no  separable  controversy,  and  so  failure  of  all 
the  defendants  to  join  could  hot  be  excused. 

Some  further  objections  are  taken  to  the  right  of  plaintiffs  to 
maintain  this  suit  in  the  Federal  court,  and  therefore  to  the 
right  of  the  defendants  to  remove  from  a  state  court.    The 
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objection  is  that  the  defendants  Slayter  and  RaBmussen  were 
not  residents  in  the  Northern  District  of  Texas,  but,  on  the 
contrary,  were  residents  of  the  Eastern  District,  and  conse- 
quently could  not  be  sued  in  the  former  district;  and  also  that 
the  railway  company  was  not  a  resident  of  the  State  of  Texas, 
but  was  a  resident  of  the  Southern  District  of  the  State  of  New 
York.  Upon  the  latter  question  the  facts  on  deposition  before 
the  United  States  district  judge  in  Texas  showed  that  the  com- 
pany maintained  an  office  in  Dallas  County,  Texas,  and  that 
the  senior  vice  president  lived  in  Dallas,  and  that  for  many 
years  the  company  had  designated  Dallas  as  its  general  office, 
and  that  all  the  acts  of  the  board  of  directors  taken  in  New 
York  city  are  subsequently  affirmed  by  the  meeting  of  the 
board  at  Dallas  before  they  are  considered  effective:  We  are  of 
opinion  that  the  defendant  company  was  liable  to  suit  in  the 
Northern  District. 

By  §  10  of  the  act  of  Congress  entitled  ''An  Act  to  divide  the 
State  of  Texas  into  four  judicial  districts,''  approved  March  11, 
1902,  32  Stat.  68,  c.  183,  provision  is  made  for  the  service  of 
process  against  defendants,  and  if  there  be  more  than  one  de- 
fendant,-and  they  reside  in  different  divisions  of  the  district  or 
in  different  districts,  the  plaintiff  can  sue  in  either  division  or 
in  either  district  in  which  one  or  more  of  the  defendants  may 
reside,  sending  a  duplicate  writ  or  writs  to  the  other  defendant 
or  defendants,  upon  which  the  clerk  shall  indorse  that  the  writ 
thus  sent  is  a  copy  of  a  writ  sued  out  of  the  court  of  the  proper 
division  of  said  district. 

Articles  1222  and  1223  of  the  Civil  Statutes  of  Texas  provide 
for  the  service  of  process  in  suits  against  incorporated  com- 
panies or  foreign  public  or  private  corporations. 

Under  these  various  statutes  the  plaintiffs  would  have  had 
the  right  to  sue  the  Texas  and  Pacific  Railway  Company  in  the 
Northern  District  of  Texas,  because  it  was  a  resident  of  and 
d6ing  business  in  that  district,  and  had  an  agent  there  upon 
whom  service  could  properly  be  made. 

The  individual  defendants  Slajrter  and  Rasmussen,  being 
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resideDts  of  the  Eastern  District  of  Texas,  could,  under  §  10  oJf 
the  act  above  mentioned,  be  served  with  duplicate  writs,  and  so 
the  Circuit  Court  would  obtain  jurisdiction  ovcF^^em  also. 

We  do' not  think  that  the  tenth  section  of  the  act  of  1902, 
^pra,  should  be  limited  so  as  to  apply  only  to  local  actions  of 
the  class  described  in  {  8  of  the  act  of  1875.  18  Stat.  470, 
ch.  137.  That  section  relates  to  suits  commenced  to  oforce 
any  legal  or  equitable  lien  or  claim-to  or  to  remove  any  incum- 
brance or  cloud  upon  real  or  personal  property  in  the  district  ^ 
where  such  suit  is  brought.  The  first  part  of  §  10  does  not  so 
limit  its  application,  while  the  latter  part  makes  specSal  pro- 
vision for  suits  and  actions  affecting  the  title  to  real  estate, 
which  directs  that  the  action  must  be  brought  where  such  real 
estate  is  in  whole  or  in  part  situated. 

We  are  of  opinion  that  the  Cireuit  Court  of  the  United  States 
obtained  jurisdiction  by  the  proceedings  for  the  removal  of  the 
case  to  that  court,  and  the  rule  to  show  cause  is  therrfore  dis- 
charged and  the  proceedings  in  this  court  to  obtain  a  mandamus 
are 

Mr.  JnsTicE  Hablan  dissented. 


BRADFORD  v.  MORRISON. 

AFPBAL  FROM  THB  SUPREME  COURT  OF  THB-TBRRrrORT  OF 

ARIZONA. 

No.  60.    Aigued  January  7,  1900.— Decided  Febniaiy  23,  1900. 

The  title  of  a  locator  to  a  mining  daim  located  under  1 2322,  Rev.  Stat., 
ia  not  only  property,  but  property  which,  in  additi<m  to  being  sold, 
transferred  and  mortgaged,  is  also  capable  of  being  inherited  with- 
out infringing  the  title  of  the  United  States. 

Under  the  laws  of  Arizona,  in  force  at  the  time,  real  property  upon  which 
a  judgment  was  a  lien  included  mining  claims. 
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Title  to  a  mining  daim  acquired  by  Bale  under  lien  of  judgmoit  is  sub- 
jftiSt  to  forfdtu)^  if  oonditions  subsequent,  such  as  tiie  doing  of  nec- 
essary work,  are  not  performed. 

Black  y.  Elkhom,  103  U.  S.  445,  holding  that  widow's  dower  did  not  at- 
tach under  the  law  of  Montana  to  the  mining  claim  involved  in  that 
case,  distinguished. 

TlBiB  18  an  appeal  from  a  judgment  of  the  Supreme  Court  of 
the  Territory  of  Arisona,  affirming  a  judgment  of  the  District 
Court  of  Yavapai  County,  in  that  Territory,  quieting  the  title 
to  several  mining  claims  involved  in  the  action. 

The  appellant  brought  the  action  for  such  purpose  under 
the  provision  of  a  statute  permitting  it,  against  Morrison,  the 
appellee,  together  ^th  Ehner  R.  McDowell  and  Thomas  D. 
B^ett.  McDowell  and  Bennett  made  default,  but  Morri- 
son^ the  appellee,  as  the  assignee  of  Bennett,  duly  filed  his 
amended  answer,  which  contained  a  special  denial  that  the  ap- 
pellant was  the  owner  of  the  property  described  in  her  com- 
plaint, and  he  then  set  up  that  he  was  the  aseognee  of  one 
Thomas  D.  Bennett  of  a  certain  judgment,  which  was  recovered 
in  the  same  court  in  which  this  proceeding  or  action  was 
brought,  which  judgment  was  for  ^e  sum  of  $2,730.25,  and 
was  against  the  two  individuals,  Tom  Taylor  and  E.  G.  Wager, 
which  was  docketed  December  30,  1899.  The  case  was  sub- 
mitted to  the  trial  court  on  an  agreed  statement  of  facts,  and 
the  trial  resulted  in  a  judgment  quieting  plaintiff's  interest  in 
the  undivided  three-fourths  of  the  daim  as  against  the  defend- 
ants, and  quieting  appellee  Morrison's  title  as  against  plaintiff 
and  the  other  defendants  in  the  remaining  one-fourth  of  such 
claim. 

An  appeal  taken  to  the  Supreme  Court  of  the  Territory  re- 
sulted m  the  afiirmance  of  the  judgment,  and  the  plaintiff  then 
took  an  appeal  to  this  court  upon  a  statement  of  facts  found 
by  the  Supreme  Court. 

From  tills  statement  of  facts  it  appears  that  the  mining 
claims  in  controversy  are  unpatented  lode  claims.  The  judg- 
ment in  BemeU  v.  Wager  was  rendered  December  23,  1899, 
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and  docketed  December  30, 1809.  On  December  23,  the  day 
of  the  recovery  of  the  judgment,  and  contimiouflly  thereafter 
until  August  27,  1900,  the  actual  coowneni  and  poBBessors  of 
the  minihg  dauns  were  one  D.  C.  Wood,  the  owner  of  a  one- 
half  interest,  and  E.  6.  Wager  and  Reese  M.  ling,  each  a  one- 
quarter  interest.  It  is  in  regard  to  Wager's  interest  m  the  daams 
at  that  time,  December  30,  1^,  that  the  controversy  has 
arisen. 

On  August  27, 1900,  Wood,  Wager  and  Ling,  by  mining  deed, 
conveyed  their  interest  in  the  claims  to  the  MeOEtbe  Extension 
Mining  &  Milling  Company,  a  corporatism,  and  contoil^ 
raneously  with  the  delivery  of  that  deed  the  grantors  placed 
the  corporation  in  the  actual  and  exclusive  possession  of  the 
claims.  The  corporation,  and  its  assignee,  the  plaintiff,  ever 
since  that  time  have  been  in  the  actual  and  exclusive  possession 
of  the  claims,  and  have  performed  each  and  every  year  since 
the  year  1900  to  the  date  of  the  findings,  which  were  filed 
January  23, 1907,  annual  labor  m  excess  of  the  amount  of  $100 
per  annum*  upon  each  of  said  claims,  and  the  corporation  has 
during  its  possession  of  the  claims  expended  more  than  $40,000 
in  improvements  in  and  on  the  mines. 

Neither  Wag^r,  Wood  nor  Ling  has  been  in  possession  of  the 
claims  since  August  27,  1900,  when  they  conveyed  them  to 
the  corporation. 

The  appellant  claims  under  conveyance  executed  pursuant 
to  judicial  sales  made  under  writs  issued  on  a  judgment  ob- 
tained against  the  corporation  subsequently  to  the  conveyance 
made  to  it,  and  appellant  is  in  the  present  actual  and  exclusive 
possession  of  the  claims.  Under  one  of  these  sales  a  deed  was 
executed  and  delivered  to  her  on  October  26, 1904,  which,  it  is 
said,  related  back  to  November  6,  1902,  the  date  of  the  filing 
of  the  lien  of  the  judgment  against  the  company.  On  No- 
vember 29,  1904,  an  execution  was  issued  on  the  judgment  in 
BenvM  y.  Wager  et  at.,  and  levied  upon  the  interest  which 
Wager  had  in  the  claim  at  the  time  judgment  was  recovered 
against  him  (December  30,  1899),  and  the  sale  was  made  un- 
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der  that  levy,  December  22, 1904,  to  the  appellee  Morrison,  and 
a  certificate  of  sale  was  issued  to  him  for  that  interest 

Mr.  E.  M.  Sanford  for  appellant: 

The  docketing  of  the  Bennett-Wager  judgment  on  Decem- 
ber 30,  1899,  did  not  create  a  general  lien  on  the  unpatented 
mining  clauns  in  controversy,  ^thout  the  aid  of  the  statute 
there  can  be  no  lien  under  the  term  "real  property"  upon 
chattels,  real  or  equitable  estates,  without  the  addition  of 
equivalent  language  which  would  include  such  chattels  and 
estates.  Jeffrey  v.  Maran,  101  U.  S.  285;  Merry  v.  HaUet,  2 
Cowen,  498;  Wesiervdt  v.  The  People,  20  Wend.  417;  Peojjle  v. 
Irwin,  14  Califomia,  434;  ftitoy  v.  Nance,  31  Pac.  Rep.  1126; 
SommervUle  v.  Stockton  &c.  Co,,  76  Pac.  Rep.  246;  2  Freeman 
on  Judgments  (4th  ed.),  §  348. 

At  common  law  a  judgment  was  not  a  lien  on  mere  equitable 
estates.  Mamngdale  v.  Dovmes,  7  How.  760;  MaredL  v.  Bank, 
91  U.  S;360;  Cooke  v.  Avery,  147  U.  S.  389;  12  Am.  Enc.  of 
Law  (1st  ed.),  103,  note  3;  SommennUe  y.  Stockton  Milling  Co., 
76  Pac.  Rep.  246;  Bloomjidd  v.  Easbm,  45  Pac.  Rep.  681; 
Merry  v.  HaUet,  2  Cow.  497;  In  re  Eeles,  3  Fed.  Rep.  141; 
Sweespy  v.  Jones,  21  N.  W.  Rep.  47;  Needer  v.  NOer,  26  N.  W. 
Rep.  47;  Jenkins  v.  Fahey,  73  N.  W.  Rep.  362. 

As  to  the  nature  of  the  interest  which  a  judgment  debtor 
holds  as  locator  or  assignee  of  the  locator,  in  an  unpatented 
minmg  claim,  see  Black  9.  Elkhom  Ac.  Co.,  163  U.  S.  445;  Bal- 
linger  on  Mmes,  54;  10  Am.  &  Eng.  Enc.  of  Law  (2d  ed.),  404, 
note  1;  Salem  Ac.  Co.  v.  Stayton  Ac.  Co.,  33  Fed.  Rep.  154; 
McAllister  v.  Hutchinson,  75  Pac.  Rep.  41;  Wheeler  y.  West,  11 
Pac.  Rep.  73;  Cowles  v.  Kidder,  41  Pac.  Rep.  16;.13  Am.  &  Eng. 
Enc.  Law  (1st  ed.),  539;  Lindley  on  Mines,  860;  Benson  Ac.  Co. 
V.  AUa  Ac.  Co.,  145  U.  S.  128. 

Mr.  Rcbert  E.  Morrison,  appellee,  pro  se,  submitted: 
Unpatented  mining  claims,  for  the  purpose  of  establishing 
a  judgment  lien  thereon,  are  included  under  the  term  "real 
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property/'  sb  used  in  the  statute  herein  in  question.  See 
Title  XII,  R.  S.  A.,  1901,  Ckmveyances,  §§  1  and  13;  Fart)e$  v. 
Gracey,  94  U.  S.  762;  Belk  v.  Meagher,  104  U.  S.  279;  McFeters 
V.  Pienoh,  24  Pac.  Rep.  1076;  Hopkins  v.  Nayea,  2  Pac.  Rep. 
280;  2  Washbum  on  Real  Property,  517. 

Mr.  JusncB  PteKHAif,  after  making  the  forgoing  state- 
ment, delivered  the  opinion  of  the  court. 

The  app  liant  asserts  that  no  hen  was  created  agsinst  the 
interest  of  E.  G.  Wager  (the  judgment  debtor),  in  the  unpat-- 
ented  claims  in  controversy  by  reason  of  the  docketing  of  that 
judgment  on  the  thirtieth  of  De^^ember,  1899.  She  also  asserts 
that  there  was  an  abandonment  in  fact  and  in  law  by  Wag^ 
of  his  interest  in  the  mining  claims,,  by  reason  of  the  making 
and  delivery  of  the  deed  by  himself  and  others,  dated  August  27, 
1900,  to  the  corporation  mentioned  and  by  contemporaneously 
therewith  putting  the  company  in  the  peaceful  and  exclusive 
possession  of  the  claims.  She  further  urges  that  the  levy  made 
under  the  execution  of  November  27,  1904,  issued  upon  the 
judgment  in  Benneti  v.  Wager,  created  no  special  lien  against 
the  property  that  related  back  to  the  docketing  of  the  judg- 
ment and  that  the  sale  of  Wager's  interest  in  the  milling  dauns 
imder  that  execution  to  the  appellee  vested  in  him  no  int«irest 
or  title  prior  or  paramoimt  to  Uie  interest,  possessipn  and  title 
of  the  appellant,  and  generally  the  appellant  asserts  that  the 
judgment  appealed  from  is  contrary  to  law,  in  that  an  un- 
patented mining  claim  is  not  the  subject  of  a  judgment  lieir, 
and  if  it  were,  the  lien  was  destroyed  by  the  judgment  debtor's 
abandonment  of  the  claim  on  August  27, 1900. 

The  statute  under  which  the  question  arises  is  Act  No.  50 
of  the  Session  Laws  of  1891  of  the  Territory  of  Arisona,  page  50, 
§  4,  which  reads  ba  follows: 

''Every  such  judgment  when  so  docketed  shall,  for  a  period 
of  five  years  from  the  date  of  the  rendition  thereof,  be  a  lien 
on  the  real  property  in  the  county  where  the  same  is  docketed,^ 
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except  the  homestead,  of  every  peraon  against  whom  such 
judgment  shall  be  lendered  and  docketed  and  which  he  may 
have  at  any  time  thereafter  within  said  period  of  five  years/' , 

Now,  at  the  time  of  the  docketing  of  this  judgment  E.  G. 
Wager,  the  judgment  debtor,  was  the  owner  of  the  undivided 
one-quarter  interest,  of  record,  in  the  mining  claims  named  in 
the  complaint,  and  the  appeDee  contends  that  these  unpatented 
mining  claims  were  real  property  within  the  meaning  of  the 
above  statute,  for  the  purpose  of  establishing  a  judg^ient  lien 
thereon. 

The  character  of  the  possession  of  mining  claims  and  the 
title  under  which  they  are  held  has  been  frequently  adverted 
to  in  the  decisions  of  this  court,  as  well  as  in  the  many  de- 
cisions of  the  courts  of  what  may  be  termed  "mining"  States 
and  Territories. 

By  §  2322  of  the  United  States  Revised  Statutes  it  was 
enacted  that  "The  locators  of  all  mining  locations  heretofore 
made  or  which  shall  hereafter  be  made  on  any  mineral  vein, 
lode  or  ledge,  situated  on  the  public  domain,  their  heirs  and  as- 
signs .  .  .  '  shall  have  tiie  exclusive  right  of  possession  and 
enjoyment  of  all  the  surface  included  within  the  lines  of  their 
locations,  and  of  all  veins,  lodes  and  ledges  throughout  their 
entire  depth;    .    .    .''    2  Comp.  Stat.  1425. 

In  Foties  v.  Gmcey^  94  U.  S.  762,  767,  it  is  said  the  claims  of 
this  nature  "are  the  subject  of  bargain  and  sale,  and  constitute 
very  laigely  the  wealth  of  the  Pacific  Coast  States.  They  are 
property  in  the  fullest  sense  of  the  word,  and  their  ownership, 
transfer  and  use  are  governed  by  a  well-defined  code  or  codes 
of  law,  and  are  recognised  by  the  States  and  Federal  Govern- 
ment. This  claim  may  be  sold,  transferred,  mortgaged  and 
inherited,  without  infringing  the  title  of  the  United  States.'' 

In  Belk  v.  Meagher,  104  U.  S.  279,  it  was  held  that  actual 
possession  of  the  claim  was  not  essential  to  the  validity  of  the 
title  obtained  by  a  valid  location,  and  until  such  location  was 
terminated  by  abandoimient  or  forfeiture  no  right  or  claim  to 
the  property  could  be  acquired  by  an  adverse  entry  thereon  with 
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a  view  to  the  rdocation  thereof.  Mr.  Chief  Justice  Waite,  in 
deliviering  the  opmion  of  the  court,  referred  to  the  language  used 
in  Faibea  v.  Gracey,  supra,  and  reafiirmed  the  same. 

In  Manud  v.  Wtdff,  152  U.  S.  505, 510,  Mr.  Chief  Justice  Ful- 
ler, in  delivering  the  opinion  of  the  court,  again  repeated  the 
language  in  Forbes  v.  Oraoey,  supra,  and  again  reaffirmed  its 
correctness  (at  page  510).  To  the  same  effect  is  Elder  v.  Horse- 
shoe Mitdtig  A  MiUing  Co.,  194 U.  S.  248;  ahdsee  fUerv.  Wood, 
206 U.S.  226. 

We  thus  find  that  the  title  of  a  locator  to  a  mining  claim  is 
not  only  property,  but  it  is  property  which,  in  addition  to  be* 
ing  sold,  transferred  and  mortgaged,  is  also  capable  of  being 
inherited,  without  in  any  manner  infringing  the  title  of  the 
United  States. 

The  l^islature  of  Aiisona,  by  a  statute  which  was  in  force 
in  December,  1899,  defined  the  meanmg  to  be  given  the  term 
"real  property''  in  the  construction  of  statutes,  as  coextensive 
with  lands,  tenements  and  hereditaments.  This  statute  is  said 
to  have  been  repealed  September  1,  1901,  before  the  execution 
was  issued  in  this  case,  and  was  re^nacted  March  5, 1907.  Ses- 
sion Laws,  1897,  chapter  10,  page  8,  §  5. 

That  legislature,  aJso,  in  the  title  of  the  Revised  Statutes 
relating  to  conveyances,  provided  that  ''The  term  'land,'  as 
used  in  this  title,  is  decliu^ed  to  mean  and  include  mines  and 
mining  claims;"  and  the  statute  relating  to  fraud  and  fraudu- 
lent conveyances  (Ari«Hia  Statutes,  paragraph  2708)  reads: 
"The  term  real  estate,  as  used  in  this  title,  shall  be  deemed  to 
include  mines  and  minmg  claims."  By  paragraph  2948  of  the 
same  statutes  it  is  enacted  that  "The  words  'real  property,' 
whenever  used  in  this  title,*  is  taken  to  include  mines."  Tlie 
statute  relates  to  the  limitation  of  actions,  and  provides  for 
the  remedies  which  may  be  enforced  in  mining  claims. 

It  is  not  contended  that  these  special  statutes,  except  the 
fint,  thus  referted  to,  relate  to  or  affect  judgment  liens  on  min- 
ing property  as  real  property,  but  they  show  the  general  in- 
tent of  the  legislature  to  include  claims  of  such  a  nature  in 


Digitized  by  VjOOQIC 


396  OCTOBER  TERM,  IMS. 

OpmioaoftbeOouit.  212  U.& 

speaking  of  real  estate  or  real  property.  But  the  statute  defin- 
ing the  meaning  of  the  term  "  real  property/'  was  in  force  when 
the  Wager  judgment  was  obtained,  and  the  statute  nuule  prop* 
crty  that  might  be  inherited,  real  property,  upon  which  a  judg- 
ment would  be  a  lien.  Taking  the  decisions  of  the  courts,  some 
of  which  are  above  r^erred  to,  and  considering  the  general  na- 
ture and  meaning  of  the  legislation  of  the  Territory,  we  con- 
clude that  the  words  ''real  property"  covered  mining  claims. 
The  hen  of  the  judgment  therefore  existed  when  the  conveyance 
by  Wager  was  made  in  August,  1900,  and  that  conveyance 
would  be  subject  to  that  lien. 

Of  course,  if  the  conditions  subsequent,  as  the  doing  of  the 
necessary  work,  were  not  performed,  the  title  would  be  sub- 
ject to  forfeiture. 

The  case  of  Black  v.  EUchom,  163  U.  S.  445,  has  been  referred 
to  as  in  some  way  inconsistent  with  the  decision  of  the  court 
below  in  this  case.  All  that  was  there  decided  was  that  the 
plaintiff,  widow  of  the  locator,  was  not  entitled  to  dower  un- 
der the  statutes  of  Montana  on  that  subject  with  reference  to 
a  mining  claim  under  the  statutes  of  the  United  States. 

This  court  held  that  under  the  Federal  statute  no  right  was 
granted  to  the  wife  of  a  locator,  either  present  or  contingent, 
and  that  the  Qovemment,  being  the  owner  of  the  land,  could 
impose  its  own  terms  upon  which  to  grant  any  right,  whether 
of  possession  or  of  purchase.  The  character  of  the  interest  of 
a  locator  in  a  mining  claim,  as  held  in  the  cases  above  cited, 
was  referred  to  and  was  not  questioned.  The  case  turned  upon 
the  peculiar  nature  of  the  widow's  claim  for  dower  in  such  a 
case  and  that  such  interest  did  not  attach  to  mining  claims. 
That  as  the  Government  still  retained  the  title,  the  locator 
did  not  take  such  an  estate  in  the  claim  that  dower  attached 
to  it. 

The  judgment  under  which  the  appellee  claims  having  be- 
come a  lien  under  the  Ariaona  statute  upon  being  docketed  in 
beceraber,  1899,  the  subsequent  conveyance  of  the  interest 
of  tho  judgment  debtor  to  a  third  party  did  not  dear  the  prop? 
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erty  from  thelien  of  the  judgment,  but  the  same  was  in*  force 
at  the  time  of  the  issuing  of  the  execution  upon  it  and  of  the 
sale  under  such  execution. 

The  judgment  of  the  Supreme  Court  of  Arizona  was  right, 
and  is 

Affirmed. 


HARTEN  V.  LdFFLER. 

ERROR  TO  THS  COURT  OF  APPEAIiS  OF  THE  DISTRICT  OF  COLUMBIA. 
No.  91.    Aigued  Januarj  26, 1909.— Decided  Febniary  23, 1909. 

In  an  action  by  the  vendee  for  damages,  although  the  amount  recovered 
is  leas  than  15,000,  if  the  vendor  not  only  diiq>ute8  the  judgment  but 
claims  more  than  $5,000  as  haknoe  of  purchase  money  this  court  has 
jurisdiction  to  review  the  judgment  of  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Where  its  meaning  is  not  dear,  a  contract  is  to  be  'construed  in  the 
li^t  of  circumstances  surrounding  the  parties  when  the  contract  was 
made  and  a  practical  interpretation  given  thereto.  Lowber  v.  Bangs, 
2  WaU.  728. 

"About''  is  a  relative,  and  frequently  ambiguous,  tenui  the  precise 
meaning  of  which  is  affected  by  circumstances;  and  oral  evidence  is 
not  inconsistent  with,  or  contradictory  of,  a  written  contract  which 
simply  identifies  property  as  shown  on  a  diagram  annexed  thereto, 
and  is  admissible  to  show  the  intent  of  the  parties  in  the  li^t  of  the 
surrounding  circumstances. 

Where  the  vendee  sues  {or  breach  of  a  contract  to  sell  real  estate  and 
the  benefit  of  the  busineas  and  goodwill  as  well,  the  measure  of  dam- 
ages is  the  differences  between  the  purehase  price  and  the  market 
value  at  the  time  of  the  contract  and  evidence  as  to  the  value  of  each 
item  is  admissible. 

A  hypothetical  question  of  value  of  property  is  not  admissible  when 
tbere  is  no  evidence  to  Bupp<»tthe  hjrpothesis  mi  iR^ch  it  is  based. 

29  App.  D.  C.  490,affinned. 

The  defendant  in  error^  hereafter  caUed  th^  plaintiff,  com- 
menced this  action  against  the  plaintiff  in  error,  hereafter 
called  the  defendant,  in  the  Supreme  Court  of  the  District  of 
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Columbia  to  recover  damagSB  for  the  refusal  of  the  defendant 
to  perform  a  written  agreement  made  between  the  plaintiff  and 
the  defendant  and  his  wife,  by  which  the  defendant  agreed  to 
convey  certain  premises  on  Brightwood  avenue,  or  Seventh 
street,  in  the  District  of  Columbia,  to  the  phuntiff  for  the  suin 
of  $12,000. 

The  defendant  denied  the  alleged  agreement,  and  also 
pleaded  a  set-off  to  recover  $20,000  damages  agunst  the  pliun- 
tiff  for  the  plaintiff's  own  failure  to  perfonn  the  agreement  set 
up  by  defendant. 

The  plaintiff  replied,  denying  the  defendant's  averments  as 
to  set-off,  and  the  latter  joined  issue  on  plaintiff's  replication. 

A  triiJ  was  had  before  a  jury  and  tenmnated  in  a  verdict  for 
the  plamtiff  for  $1,260,  with  interest  on  $250  from  April  27, 
1905,  upon  which  judgment  was  entered. 

Upon  appeal  to  the  Court  of  Appeals  of  the  District,  that 
court  affirmed  the  judgment  (29  App.  D.  C.  490),  and  the  de- 
fendant sued  out  a  writ  of  error  from  this  court. 
.  The  material  facts  in  the  case  are  as  follows: 

The  defendant,  on  the  twenty-seventh  of  April,  1905,  was 
the  owner  of  a  lot  or  parcel  of  land  on  Brightwood  avenue,  or 
Seventii  street,  a  half  mile  north  of  Brightwood  in  the  District 
of  Columbia.  On  the  date  named  the  parties  entered  into  an 
agreement,  and  the  defendant  and  his  wife  signed  the  same, 
as  foUows: 

"For  and  in  consideration  of  the  sum  of  twelve  thousand 
dollars,  two  hundred  and  fifty  dollaro  whereof  is  hereby  ac- 
knowledged, I  hereby  agree  to  sell  to  Ernest  Lofiler  the  prop- 
erty, good  will,  license  and  fixtures,  located  on  Brightwood 
avenue  near  Battle  Ground  Cemetery,  fronting  on  Brightwood 
avenue  about  sixty  feet,  with  a  depth  of  about  two  hundred 
feet,  title  and  transfer  of  license  guaianteed  or  deposit  refunded. 
I  agree  to  use  my  best  efforts  to  secure  the  signers  for  the  trans- 
fer of  teid  hcense  and  to  give  Bsid  Loffler  a  clear  title  to  all  of 
above  property."  ^ 

To  tmderstand  more  readily  the  applicability  of  the  evidence 
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a  diagram  Edi6wmg  the  shape  of  the  lot  and  the  location  of  the 
buildings  is  given  below. 


8 
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BBIOHTWOOD  AVK  OB  OBVENTH  ST. 

The  principal  questions  on  the  triiJ  arose  in  regard  to  the 
admission  and  exchision  of  certain  evidence  by  parol  and  upon 
exceptions  taken  to  the  charge. 

The  opinion  of  the  Court  of  Appeals  was  deUvered  by  the 
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late  Mr.  Justice  McComas,  who  made  a  synopsis  of  the  facts 
and  evidence,  which  is  herewith  inserted: 

''The  defendant  owned  a  parcel  of  land  on  Brightwood 
avenue,  or  Seventh  street  road,  a  half  mile  north  of  Bright- 
wood  in  this  District.  He  there  kept  a  saloon  and  country 
tavern  in  a  building  erected  on  a  lot  triangular  in  shape,  front- 
ing eighty-five  feet  on  Seventh  street  road.  As  appears  in  the 
diagram  the  front  line  and  the  south  line  of  the  triangle  formed 
a  rectangle,  and  the  south  line  was  two  hundred  and  twenty- 
four  feet  long.  The  hypothenuse,  or  north  line,  was  two  hun- 
dred and  thirty-nine  and  a  half  feet  long.  The  improvements 
fronted  on  the  Seventh  street  road  and  comprised  a  frame 
building  standing  fifty-one  and  a  half  feet  along  the  road.  At 
the  northeast  comer  was  a  small  lot  of  ground  with  a  front  of 
thirteen  and  a  half  feet,  the  house  line  running  back  at  right 
angles  nearly  joined  the  north  line,  making  this  lot  a  triangle. 
On  the  south  side  was  a  driveway  about  twenty  feet  wide. 
At  the  south  end  of  the  building  was  a  bar-room  and  adjoin- 
ing it  on  the  north  was  a  serving  room  for  guests.  A  hallway 
came  next  on  the  north  and  on  the  north  side  of  the  hall  was 
a  store  room  for  liquors,  above  which  on  the  second  story  was 
a  ball  room.  The  remaining  upper  rooms  of  the  house  were 
used  as  living  rooms  for  the  family  of  the  defendant.  Back  of 
the  store  room  on  the  ground  floor  on  the  north  line  of  the 
premises  was  a  kitchen,  and  in  the  rear  of  that  on  the  same 
north  line  was  a  billiard  room  for  guests.  In  the  rear  of  these 
structures,  and  all  adjoining  the  north  line,  were  various 
stables,  sheds,  and  out-houses. 

''Beginning  at  the  south  line  of  this  parcel  of  land,  if  one 
measured  sixty  feet  northward  on  the  front  line,  the  end  of  the 
sixty  foot  lipe  was  at  a  point  in  the  hall  doorway  near  the  mid- 
dle thereof,  and  only  the  south  forty  feet  of  the  building  would 
be  included  within  the  sixty  feet  while  eleven  and  a  half  feet 
of  the  north  end  of  the  building  and  a  small  triangular  lot  be- 
fore described  would  be  excluded.  All  the  premises  wexe  oc- 
cupied and  used  in  their  entirety  by  the  defendant. 
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"From  the  record,  it  appears  the  defendant  told  Charles  D. 
Hood,  a  liquor  dealer,  that  he  wished  to  sell  his  property  and 
business  for  twelve  thousand  dollars;  that  he  wished  to  get  out 
of  the  neighborhood  because  he  could  not  do  business  there 
and  the  protests  made  it  difficult  to  renew  his  license.  Hood 
communicated  this  information  to  the  plaintiff,  who  sent  his 
agent  to  purchase  the  property.  This  man  introduced  himself 
as  a  real  estate  agent  to  the  defendant  and  asked  him  what  he 
wanted  for  the  place,  and  the  defendant  said  he  would  take 
twelve  thousand  dollars  for  the  property,  fixtures,  and  every- 
thing excepting  pool  tabl^  and  stock.  Later  this  agent  called 
with  the  plaintiff;  who  came  as  a  prospective  purchaser,  and 
the  defendant  with  knowledge  of  that  conducted  the  plaintiff 
over  the  premises,  showing  him  over  the  whole  building,  up- 
stairs and  downstairs  and  into  the  kitchen  and  billiard  room. 

"Several  days  later,  on  April  27,  1905,  after  the  plamtiff 
had  sold  his  saloon  in  Georgetown,  he  notified  the  defendant 
that  he  would  visit  him  to  'make  the  deal,'  and  the  two  parties 
and  tliis  agent  met  on  the  premises  the  same  afternoon.  The 
price  asked  by  the  defendant  was  finally  agreed  to  and  it  was 
agreed  that  Mr.  Richard,  a  wholesale  liquor  dealer,  a  friend 
of  both  parties,  who  had  helped  the  plaintiff  to  sell  his  saloon 
and  had  driven  out  with  him,  should  write  the  agreement. 

"During  these  n^otiations,  the  defendant  did  not  suggest 
that  he  did  not  intend  to  sell  the  whole  premises  or  that  he 
intended  to  reserve  any  portion,  but  said  that  the  stock  of 
liquors  and  the  pool  or  billiard  tables  were  not  included  in  the 
sale.  Richard  wrote  the  following  paper,  which  was  signed  by 
the  defendant  and  his  wife. 

[It  is  the  agreement  above  set  forth.] 

"Richard  testified  when  he  had  written  as  far  as  'license — 
fixtures  located  on  Brightwood  avenue  near  Battle  Ground 
Cemetery'  he  turned  and  asked,  'what  is  the  sise  of  this  place,' 
and  there  foUowed  a  discussion  between  the  two  LofiSiers,  Har- 
ten  and  himself.  One  of  the  party  suggested  it  was  about  sixty 
feet  and  Harten  sud  'that  is  about  right/  and  Richard  so  wrote 
VOL.  ccxii— 20 
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it.  Nothing  was  said  foy  Harten  or  by  LofBer  to  indicate  that 
only  a  portion  of  the  premises  was  to  be  sold  and  it  was  under- 
stood that  the  whole  of  the  pretnises  was  covered  by  the  de- 
scription. 

''The  plaintiff  testified  that  in  this  discussion  the  defendant 
stated  that  the  lot  had  about  sixty  feet  front  and  about  two 
hundred  feet  in  depth;  that  when  Richard  was  writing  the 
contract  'he  asked  Mr.  Harten  how  much  ground  was  in  this 
place.  We  all  were  guessing  and  Mr.  Harten  said  put  it  down 
about  sixty  feet  front,  and  about  two  hundred  feet  deep,  and 
Mr.  Richard  said  all  right,  we  put  it  down  that  way.'  That 
when  the  paper  had  been  prepared,  Harten  called  to  Mrs.  Har- 
ten and  said  to  her '  I  want  you  to  sign  this  contract,  I  sold  the 
place.'  Before  the  contract  was  prepared,  and  while  they  were 
discussing  the  price,  the  defendant  said  to  the  plaintiff  'I  will 
sell  everything  here.' 

"Andrew  LofBer,  the  agent,  testified  that  when  we  came 
down  to  describe  the  place,  Harten  told  him  it  was  described 
in  the  license.  Harten  brought  the  license.  The  description 
in  the  license  is  opposite  'Battle  Ground  Cemetery.'  Richard 
put  that  down  and  said  we  should  describe  the  property  a 
little  plainer;  he  said,  'what  is  the  square  number  or  what  is 
the  number  of  the  lot;'  Harten  said,  'there  is  no  number  to  the 
lot;'  he  did  not  know  the  number  of  the  square,  so  he  said, 
'we  had  better  put  down  the  number  of  feet  you  have  here.' 
Somebody  asked  me  what  my  idea  was,  and  I  said  about  sixty 
feet;  I  looked  out  of  the  window  to  size  it  up;  Mr.  Lot&er  made 
a  guess,  and  we  all  made  a  guess.  Harten  said  put  it  down 
about  sixty  feet;  we  estimated  about  sixty  feet  front  and  about 
two  hundred  feet  deep. 

"  Peter  J..  May  testified  that  he  met  the  plaintiff  and  his  wife 
at  Harten's  place  on  the  day  after  the  sale  and  Harten  stated 
that  Loffler  had  bought  him  out,  that  he  had  sold  the  whole 
place,  everything,  ground  and  all,  and  was  going  out  of  business, 
and  this  witness  and  Mrs.  LofiSier  were  shown  through  the  house 
by  Hartea  who  then  described  how  she  was  going  to  fix  up  the 
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house,  and  Harten  eondttctod  them  mto  many  rooms,  indud- 
ing  the  liquor  store  loom  and  the  ball  room  above  it.  Later, 
the  plaintiff  asked  the  defendant  ^  indorse  the  license  paper 
and  fiogn  the  application  for  its  transfer.  The  plaintiff  or  his 
agent  or  attorney  frequently  repeated  this  request.  Harten 
always  refused  to  sign,  at  dne  time  saying  he  did  not  want 
family  trouble,  finally,  when  urged  by  the  plaintiff  and  his 
attorney  and  being  charged  with  attempting  to  back  out  of 
his  agreement,  the  defendant  repUed  'I  won't  sign  a  damn 
thing.' 

"Subsequently  the  plaintiff  tendered  to  the  defendant  the 
purchase  money  and  a  deed  of  the  premises,  and  without  read- 
ing it  the  defendant'  refused  to  sign,  and  immediately  after 
offered  to  the  agent,  Loffler,  a  hundred  dollars  'to  get  me  out 
of  this.'" 

Mr.  Lorenzo  A.  Bailey  for  plamtiff  in  error. 

Mr.  Leon  Tdbriner^  for  defendant  in  error,  submitted. 

Mr.  Justice' Peckham,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

The  defendant  in  error  objects  that  this  court  is  without 
jurisdiction  on  the  ground  of  the  amount  in  controversy  not 
being  sufficient.  Taking  the  pleadings,  the  evidence  given, 
and  the  verdict  of  the  jury,  it  wouki  seem  that  the  amount  in 
dispute  is  sufficient  to  give  this  Qourt  jurisdiction.  In  his  set- 
off the  defendant  claims  the  unpaid  balance  of  the  purchase 
price  for  the  property  agreed  upon,  which  unpaid  balance 
amounted  to  $11,750,  and  he  claims  that  sum  now,  and  he  also 
claims  that  the  amount  of  the  judgment  against  him  of  $1,250 
is  erroneous,  and  that  a  reversal  of  this  judgment  will  permit 
him  to  claim  before  a  jury  on  another  trial  the  full  amount  of 
his  set-off,  or  at  least  the  balance  due  for  the  purchase  price. 
We  think  the  cburt  hais  jurisdiction.  Block  v.  Dealing,  140 
U.  S.  23^;  Bvcketaff  v.  BMoell  ifc  Co.,  151  U.  S.  626, 
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The  objection  made  by  the  defendant  to  the  oral  evidence 
goes  to  its  being  contradictory  to  or  inconsistent  with  the  writ- 
ten agreement.  The  defendant  maintains  that  tiie.  admission 
of  such  evidence,  was  contrary  to  the  rule  on  that  subject. 
We  agree  with  the  Court  of  Appeals  that  the  evidence  was 
properly  admitted.  The  tendency  and  purpose  of  the  whole 
evidence  were  simply  to  show  the  circumstances  existing  at 
the  time  when  the  contract  in  question  was  executed,  and  to 
identify  the  premises,  and  to  give  point  and  meaning  to  the 
word  "about"  as  contained  in  the  contract.  "About"  is  a 
relative  and  frequently  ambiguous  term,  and  its  precise  mean- 
ing is  affected  by  circumstances  existing  when  the  word  is  used 
in  a  contract,  and  known  to  and  recognized  by  the  parties. 
The  evidence  was  not  inconsistent  with,  nor  did  it  contradict, 
the  written  contract,  but  when  a  diagram  of  the  premises  is 
shown  it  plainly  appears  that  the  word  "about,"  with  reference 
to  the  width  of  the  premises  on  Brightwood  avenue,  left  an 
ambiguity  in  the  contract  which  it  was  perfectly  proper  to 
explain  by  oral  evidence.  The  oral  evidence  identified  the 
premises  and  gave  point  and  certainty  to  the  meaning  of  the 
word.  In  Lowber  v.  Bangs,  2  Wall.  728,  737,  it  was  said  that 
contracts  where  their  meaning  is  not  clear  are  to  be  construed 
in  the  light  of  the  circmnstances  surrounding  the  parties  when 
they  were  made,  and  the  practical  interpretation  which  they 
by  their  conduct  have  given  to  the  provisions  in  controversy. 
Taking  these  existing  circumstances  and  that  interpretation 
into  consideration,  it  is  seen  that  the  identification  of  the  prem- 
ises is  made  clear  by  the  oral  evidence,  and  it  is  also  plain  that 
the  word  "about "  must  extend  the  sixty-feet  limit  to  the  north 
end  of  the  premises.  It  never  could  have  been  the  idea  of 
either  party  that  the  building  should  be  cut  in  two,  and  cer- 
tainly no  language  was  used  which  set  forth  such  unusual 
meaning.  Cases  are  almost  innumerable  upon  the  subject  of. 
oral  evidence  in  connection  with  written  instruments,  but  we 
are  satisfied  the  rule  was  not  infringed  by  the  introduction  of 
such  evidence  in  this  case.    The  opinion  of  the  Court  of  Ap- 
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pealfi  is  satisfactory  and  nothing  more  need  be  added  upon  the 
subject. 

Fault  is  found  with  the  admission  of  evidence  in  regard  to, 
the  measure  of  damages.  The  rule  was  correctly  stated  by 
the  trial  court  to  be  the  difference  between  the  purchase  price 
and  the  market  value  at  the  time  of  the  contract  of  sale.  In 
the  opinion  of  the  Court  of  Appeals  it  was  stated  that  as  the 
contract  of  purchase  intended  not  only  the  real  estate,  but 
also  the  benefit  of  the.  license,  the  business  and  the  good  will, 
it  was  proper  to  give  evidaice  of  the  value  of  each  of  them,  and 
this  was  the  purpose  of  certain  evidence,  which  was  properly 
^admitted. 

The  exclusion  of  the  evidence  of  the  witness-Montague  when 
caUed  by  the  defendant  with  reference  to  the  value  of  the  prop- 
erty was  not  error,  because  there  was  absolutely  no  evidence 
whatever  to  support  the  hypothesis  stated  in  the  question. 
The  question  assumed  as  a  fact  that  the  business  amounted 
to  $150  or  $200  a  week,  and  that  the  realty  was  worth  only 
$4,000  with  the  improvements,  the  land  and  buildings  on  it, 
and  then  the  question  was  put,  ''What  would  be  a  fair  price 
to  pay  for  that  land  with  the  improvements  and  fixtures,  and 
the  liquor  license  and  good  will  of  the  business,  but  not  includ- 
ing any  of  the  stock  in  trade?"  The  question  assumed  the 
value  of  the  greater  portion  of  the  property  sold. 

We  have  carefully  looked  through  the  record  and  find  that 
the  other  exceptions  taken  by  the  plaintiff  in  error  upon  the 
trial  are  plainly  unimportant  and  immaterial. 

The  judgment  must  be 

Affirmed, 
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NORTH  SHORE  BOOM  AND  DRIVING  COMPANY  v. 
NICOMEN  BOOM  COMPANY. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  JSTATB  OF  WASHINGTQN. 

No.  107.    Argued  January  29,  February  1, 1909.— Decided  Fefaniaiy  28, 

1909. 

A  State,  in  the  abeeooe  of  any  statute  by  CongrBflB,  has  plenmy  power  in 
regard  to  navigable  streams  wholly  within  its  boundaries;  and  obstruc- 
tions in  such  streams,  in  the  absence  of  statute,  constitute  no  offense 
against  the  United  States,  and  whether  obstructions  are  unlawful 
under  state  law  is  not  a  Federal  question.  WiUamette  Iron  Bridge  Co. 
V.  Hatch,  126  U.  S.  1. 

Where  a  Federal  law  is  applicable  reqmring  consent  of  the  Federal 
Government  there  is  concurrent  or  joint  jurisdiction  of  the  state 
and  Naticmal  governments  over  the  erection  of  structures  obstruct^ 
ing  navigation  of  a  navigable  stream  wholly  within  a  State.  Cum- 
minga  v.  Chicago,  188  U.  S.  410;  Montgomery  v.  Portland,  190  U.  S.  89. 

Section  10  of  the  River  and  Harbor  Act  of  March  3,  1899,  c.  425,  30 
Stat.  1151,  alters  §  7  of  the  River  and  Harbor  Act  of  September  10, 
1890,  c.  907,  26  Stat.  454,  and  prohibits  obstructions  in  navigable 
waters  of  the  United  States  not  affirmatively  authorised  by  Congress, 
and  whether  the  State  has  assented  to  such  obstructions  remains 
with  the  State  alone  and  is  not  a  Federal  question  reviewable  by 
this  court  under  §  709,  Rev.  Stat. 

Writ  of  error  to  review  40  Washington,  315,  dismissed. 

The  Nicomen  Boom  Company,  hereinafter  called  the  plain- 
tiff, commenced  an  action  a£;a]n8t  the  North  Shore  Boom*  and 
Driving  Company,  hereinafter  called  the  defendant,  in  the 
Superior  Court  of  the  State  of  Washington,  Pacific  County,  to 
enjoin  the  defendant  from  building  a  boom  in  the  North  River, 
(a  river  wholly  within  the  boundary  of  the  State  of  Washing- 
ton), within  the  locality  designated  ii^  the  pkintiff^s  plat  and 
survey  for  its  boom. 

The  action  was  founded  upon  the  allegations  that  the  plain- 
tiff was  the  first  to  file  its  plat,  and  that  it  commenced  to  build 
its  boom  under  the  statutes  of  the  State  of  Washington,  and 
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that  the  defendant  was  threatening  to  buHd  its  boom  within 
the  locality  marked  out  and  designated  by  the  plaintiff  in  its 
plat  or  survey  filed  with  the  Secretary  of  State,  although  its 
boom  had  not  actually  been  completed  the  whole  distance  in- 
dicated in  such  plat  or  Survey. 

The  defendant  denied  the  various  allegations  of  the  plaintiff 
and  the  parties  went  to  trial,  which  resulted  ih  a  judgment  for 
the  defendant,  dismissing  the  plaintiff's  complaint.  The  plain- 
tiff appealed  to  the  Supreme  Court  of  the  State,  where  the 
judgment  was  reversed  and  ih^  cause  remanded  to  the  Superior 
Court,  with  directions  to  enter  judgment  enjoining  the  defend- 
ant from  building  the  boom  within  the  location  marked  on  the 
plat  or  survey  for  the  plaintiff's  boom.  See  the  opinion  of  the 
state  court,  40  Washington, '315,  showing  plainly  and  in  full 
the  grounds  of  the  decision. 

The  defendant  has  sued  out  a  writ  of  error  from  this  court 
and  brings  the  judgment  here  for  review. 

Mr.  Charles  E.  Miller  and  Mr.  John  if.  Thurston,  with 
whom  Mr.  W.  H.  Abd,  Mr.  JameS  B.  Howe  and  Mr.  Sainvd 
H.  Piles  were  on  the  brief,  for  plaintiff  in  error: 

Both  boom  companies  were  incorporated  long  after  the  pas- 
sage of  the  act  of  Congress  of  September  19,  1890,  and  both 
recognized  the  authority  of  Congress  by  securing  permission 
from  the  Secretary  of  War  to  erect  their  respective  boom  struc- 
tures. If  either  company  had  attempted  to  erect  its  boom  with- 
out the  Federal  assent,  it  would  have  been  very  promptly 
stopped  and  ejected  from  the  river  by  the  Secretary  of  War. 
Hence,  the  authority  of  any  person  to  thus  occupy  this  stream  is 
wholly  a  Federal  question,  whether  the  right  questioned  is  tm- 
der  the  Federal  or  state  statutes.  United  States  v.  BeUingham 
Bay  Boom  Co.,  176  U.  S.  218;  Cummings  v.  Chicago,  188  U.  S. 
410. 

The  erection' of  a  structure  in  a  navigable  river,  within  the 
limits  of  a  State,  depends  upon  the  concurrent  or  joint  assent 
of  both  the  National  Government  and  the  state  government. 
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The  Secretary  of  War,  actio^  under  the  authority  conferred 
by  Congress,  may  assent  to  the  erection  by  private  parties  of 
such  a  structure.  Without  such  assent  the  structure  cannot  be 
erected. by  them.  Cumndngs  v.  Chicago,  188  U.  S.  410;  MarU- 
gomery  v.  Portland,  190  U.  S.  89. 

As  the  authority  over  the  navigable  waters  of  the  United 
States  is  paramount  in  Congress  and  any^  voice  in  their  control 
by  the  States  is  only  by  the  grace  of  Congress,  which  may  be 
withdrawn  at  any  time,  as  to  what  constitutes  the  assent  of  a 
State>  to  be  concurrent  with  National  assent,  is,  ipso  facto,  a 
Federal  question. 

The  Washington  Supreme  Court  held  that  the  fOing  of  a 
boom  plat  was  analogous  to  the  filing'of  It  plat  for  right  of  way 
by  a  railroad  corporation  which  would  hold  the  location  until 
actual  abandonment  and  that  therefore  the  defendant  in  error 
had  the  state  assent  aitid  that  plaintiff  in  error  did  not  have 
such  assent.  This  was  .the  sole  question  in  the  case  and  from  its 
very  natuiie  could  only  be  a  Federal  question.  Blythe  v.  Hinder 
ley,  180 U.  S.  333;  Am.  ISugar  R.  Co.  v. Laumana,  179  U.S. 89; 
Douglass  y.  Wallace,  161  U.  S.  346. 

It  must  appear  from  the  record  that  the  question  was  neces- 
sarily involved  in  the  decision;  and  that  the  state  court  could 
not  have  given  the  judgment  or  decree,  which  it  has  passed 
without  deciding  it.    Armstrong  v.  Athens  Co.,  16  Pet.  281. 

This  case  is  cited  in  many  cases,  notably  the  following: 
Moore  v.  Mississippi,  21  Wall.  638;  Murray  v.  Charleston,  96 
U.  S.  442;  Crosdey  v.  New  Orleans,  108  U.  S.  105;  Weaihetby 
V.  Borne,  131  U.  S.  ccxv;  Kaukauna  Water  Power  Co.  v.  Green 
Bay  &  M.  C.  Co.,  142  U.  S.  69;  Gulf  Etc.  R.  R.  v.  Hewes,  183 
U.  S.  66;  Anderson  v.  Carkins,  135  U.  S.  483;  PaweU  v.  Brans- 
wick  Co.,  150  U.  S.  433. 

It  is  not  necessary  that  the  treaty  or  act  of  Congress  on 
which  the  Federal  right  is  based  should  have  been  pleaded, 
specially  or  spread  upon  the  record.  It  is  sufficient  if  the 
record  shows  that  it  must  have  been  construed.  McCuUough 
V.  Virginia,  172  U.  S.  118,  and  see  also  Wedding  v.  Meyler, 
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192  U.  S.  673;  CiwingUm  v.  Sanfard,  164  U.  S.  595;  MitchM 
V.  Clark,  110  U.  S.  645;  B&yd  v.  Nebraska,  143  U.  S.  180;  Des 
Moines  v.  I&wa  H.  Co.,  123  U.  S.  555;  Erie  R.  Co.  v,  Purdy,  185 
U.  S.  148;  SneU  v.  Chicago,  152  U.  S.  191;  MtUer  v.  MwUgmir 
ery,  156  U.  S.  385;  Waltor  A.  Wood  Co.  v.  Skinner,  139  U.  S. 
295;  Cook  Co.  v.  Calvmet  Dock  Co,,  138  U.  8.  365;  C,  B.  &  <?. 
ft.  V.  CUcago,  166  U.  S.  228. 

Af r.  Ja7?te8  G.  Wiisoffi,  with  whom  Afr.  TT".  TT.  Cottem  was  on 
the  brief,  for  defendant  in  error: 

A  writ  of  error  from  the  Supreme  Court  of  the  United  States 
to  the  Supreme  Court  of  a  State,  can  be  sustained  only  when 
the  decision  is  against  the  right  specially  set  up  or  claimed 
under  the  Constitution  and  btws  of  the  United  States^  and  if 
the  decisicm  of  the  state  court  rests  upon  independent  grounds 
of  law,  sufficient  to  sustain  it,  but  not  involving  a  Federal  ques- 
tion, the  Supreme  Court  of  the  United  States  has  no  jurisdic- 
tion and  will  dismiss  the  writ  of  error,  and  this,  even  in  a  case* 
where  a  Federal  question  is  also  decided.  Taylor  on  Jur.  and 
Pro.  of  U.  S.  Supreme  Court,  §§  238-240;  RvOand  R.  R.  Co.  v. 
Central  of  VermorU  R.  R.  Co.,  159  U.  S.  638;  EusHs  v.  BcUes, 
150  U.  S.  366;  Cal.  Powder  Co.  v.  Davis,  151  U.  S.  393;  dies 
V.  Teasley,  193  U.  S.  160;  Sawyer  v.  Piper,  189  U.  S.  156;  Har- 
rison  v.  Morton,  171  U.  S.  46;  AUen  v.  Arguimbau,  198  U.  S. 
154;  Chapin  v.  Fye,  179  U.  S.  128;  Corkran  OU  Co.  v.  Amau- 
det,  199  U.  S.  193;  FvUerton  v.  Texas,  196  U.  S.  192;  Capital 
Bank  v.  Cadiz  Bank,  172  U.  S.  425;  Dower  v.  Richards,  151 
U.  S.  666;  Egan  v.  Hart,  165  U.  S.  188;  McMUlan  v.  Ferrum 
Min.  Co.,  197  U.  S.  343. 

The  mere  fact  that  the  controversy  arose  o\it  of  a  location  in 
a  navigable  water  in  the  United  States,  or  under  a  statute  of 
Congress,  wotild  not  necessarily  raise  a  Federal  question  within 
§  709  of  the  Revised  Statutes.  Egan  v.  Hart,  165  U.  S.  188; 
McMillans.  Ferrum  Min.  Co.,  197  U.  S.  347;  TeUuride  P.  T. 
Co.  V.  Rio  Grande  W.  R.  Co.,  175  U.  S.  643. 

The  effect  of  §  10  of  the  River  and  Harbor  Act  is  to  make 
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the  erection  of  a  stnicture  in  a  navigaUe  river  within  the 
limits  of  a  State  dependent  upon  the  concurrent  or  joint  assent 
of  both  the  National  Government  and  the  state  govcfmment. 
The  question  of  whether  or  not  the  assent  of  the  National  Gov- 
ernment had  been  acquired  .might  raise  a  Federal  question  and 
authorize  a  OTit  of  error,  but  the  question  of  whether  or  not 
the  assent  of  the  State  had  been  obtained,  is  purely  a  matter 
of  local  and  state  law  and  does  not  involve  a  Federal  question. 
Cummings  v.  Chicago,  188  U.  8.  431;  Montgomery  v.  Portland^ 
190  U.S.  103. 

Mr.  Justice  Peckham,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

This  is  a  contest  between  two  boom  companies  incorporated 
under  the  laws  of  the  State  of  Washington,  authorising  the  or- 
ganization of  corporations  of  this  kind. 

In  April,  1900,  the  plaintiff,  after  its  oiganitetion,  filed  in 
the  office  of  the  Secretary  of  State  of  Washington  its  plat  or 
survey,  showing  so  much  of  the  shore  lines  and  waters  of  the 
North  River  and  lands  contiguous  thereto  as  it  proposed  to 
appropriate  imder  the  laws  of  the  State.  Before  beginning  its 
boom  it  submitted  to  the  Secretary  of  War  of  the  United  States 
the  plan  of  its  proposed  improvement  and  a  plat  of  the  tern- 
tipry  to  be  occupied  thereby,  and  was  granted  permission  by 
the  War  Department  to  construct  a  boom  within  the  limits  of 
the  river  covered  by  the  plat.  The  plaintiff  proceeded  to  erect 
its  boom  along  the  left  side  of  the  river,  but  stopped  short  of 
the  upper  end  of  the  territory  covered  by  its  plat  of  location. 
The  boom  was  substantially  constructed  at  a  cost  of  about 
$16,000,  and  has  been  operated  from  the  time  of  its  erection 
as  originally  constructed;  and  plaintiff  has  always  expected  to 
extend  the  boom  within  the  limits  of  the  plat  of  location  as 
the  demands  of  business  ipight  require.  Some  days  before  the 
commencement  of  the  actual  work  of  extending  the  plaintiff's 
boom  the  defendant  commenced  to  crastruct  its  boom  within 
the  limits  of  the  original  plat  of  the  plaintiff. 
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The  defendant  was  oiganiaed  in  1903  and  filed  its  plat  and 
survey  in  the  office  of  the  Secretary  of  State  of  the  State  of 
Washington,  and  it  alleges  that  before  commencing  to  con- 
struct its  lx)om  it  secured  from  the  War  Department  of  the 
United  States  permission  to  construct  the  boom  within  its 
location.  The  boom  of  the  defendant,  if  constructed  accord- 
ing to  its  plans,  would  cause  logs  coming  down  the  river  in- 
tended to  reach  the  plaintiff's  boom  to  enter  the  main  boom 
of  the  defendant.  The  booms,  as.  proposed  by  the  plaintiff 
and  defendant,  canniot  both  be  constructed.  If  the  boom  of 
the  plaintiff  should  be  extended  up  the  river  within  the  limits 
of  its  plat  and  survey,  the  passage  between  its  line  of  dolphins 
and  the  dolphins  of  the  defendant  on  the  other  side  of  the 
stream  would  be  so  narrow  as  to  block  navigation.  Moreover, 
it  would  be  impracticable  to  operate  both  booms  under  such 
circumstances.  If  the  defendant  is  permitted  to  operate  its 
boom  as  intended,  the  boom  of  the  plaintiff  will  receive  only 
such  timber  from  up  the  river  as  may  escape  from  the  boom  of 
the  defendant  and  such  as  may  be  transmitted  through  that 
boom  to  the  plaintiff.  These  facts  are  practicaUy  undisputed 
and  are  found  in  the  record  and  findings  of  the  court. 

The  Federal  Government  has  taken  no  part  in  the  dispute 
between  the  two  corporations.  The  laws  of  the  State  provide 
for  proceedings  to  build  booms  and  the  defendant  contends 
that  it  complied  with  those  statutes,  and  had  also  obtained 
from  the  chief  clerk  of  the  War  Department  a  written  state- 
ment, dated  March  23, 1903,  stating  that  the  War  Department 
would  not  interpose  any  objection  to  the  construction  and 
maintenance  of  the  boom  in  the  manner  proposed  by  the  de- 
fendant, so  long  as  it  did  not  unreasonably  interfere  with 
navigation. 

Several  law^  have  been  passed  by  Congress,  contained  in  the 
River  and  Harbor  Appropriation  Acts,  prohibiting  obstruc- 
tions in  the  waters  of  the  United  States,  and  also  providing 
for  getting  the  consent  of  the  Government,  through  the  Sec- 
retary of  War,  to  the  building  of  booms,  bridges,  etc.    See 
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act  of  1890,  26  Stat.  454,  chapter  907,  ||  7,  10.  Also  act  of 
March  3, 1899,  30  Stat.  1151,  chapter  425,  1 10. 

The  state  court  did  not  find  it  necessary  to  decide  the  ques- 
tion whether  the  defendant  had*  complied  with  the  Federal 
statute  in  r^ard  to  the  building  of  its  boom,  but  held  that  it 
had  not  complied  with  the  statutes  of  the  State  of  Washington 
in  regard  to  the  building  of  such  proposed  boom,  and  it  there- 
fore had  no  ri^t  to  build  it,  and  it  enjoined  the  defendant  from 
so  doing,  and  directed  judgment  to  be  entered  to  that  effect. 

Before  discussing  the  merits  of  the  case  the  defendant  in 
error  made  a  motion  to  dismi^the  writ  of  error  for  the  want 
of  jurisdiction,  ther^  being,  as  it  asserts,  no  Federal  question 
reviewable  under  {  709  of  the  Revised  Statutes. 

The  river  in  question  is  a  navigable  stream,  entirely  within 
the  State  of  Washington,  and,  in  the  absence  of  any  statute 
by  Congress,  a  State  has  plenary  power  in  r^ard  to  sudi  wate^B. 
Obstructions  in  those  waters  may  be  offenses  against  the  laws 
of  the  State,  but  constitute  no  offense  against  the  United  States 
in  the  absence  of  a  statute.  WiUamette  Iron  Bridge  Company  v. 
Hatch,  125  U.  S.  1.  ^e  question  whether  the  acts  complained 
of,  such  as  obstructions,  etc.,  in  the  river,  are  lawful  or  unlaw- 
ful under  the  state  law,  is,  as  was  said  in  the  above  cited  case 
(page  9)^  a  state  question,  not  a  Federal  one.  Where  there 
is  a  Federal  law  which  it  is  claimed  also  applies  to  the  subject 
and  requires  the  consent  of  the  Federal  Government,  tixea 
there  is  a  concurrent  or  joint  jurisdiction  of  the  state  and 
National  governments  over  the  erection  of  a  structure  which 
obstructs  navigation.  Cummings  v.  Chicago,  188  U.  S.  410; 
Montgomery  y.  Portland,  190  U.  S.  89. 

It  is  contended,  however,  on  the  part  of  the  counsel  for  the 
defendant  that  whether  the  assent  of  the^tate  has  been  given 
to  the  erection  of  the  structure  is  in  and  of  itself  a  Federal 
question,  and  he  cites  United  Stales  v.  Bellingham  Bay  Boom 
Co.,  176  U.  S.  211,  218,  as  authority  for  the  proposition.  That 
case  was  commenced  in  the  Circuit  Court  of  the  United  Stites 
for  the  State  of  Waahington,  Northern  Diviaon,  and  was 
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brought  by  the  United  States  under  the  direction  of  the  At- 
torney Genend,  pursuant  to  the  provisions  of  |  IQ  of  the  River 
and  Harbor  Bill  of  1890,  26  Stat,  supra.  It  was  brought  to 
enforce  the  right  of  the  Government  to  prevent  the  erection 
of  a  Btnicture  that  obstructed  the  navigation  of  the  river.  It 
was  held  in  that  case  that  the  words  in  the  tenth  section,  ''not 
afiirmatively  authorised  by  law/'  referred  to  the  state  as  well 
as  to  the  Federal  law,  and  that  the  question  then  arose  as  to 
whether  the  structure  was  permitted  by  that  [state]  law,  and 
as  the  law  of  Ciongress  provided  that  it  might  be  permitted  if 
aflSrmatively  authorised  by  a  state  law,  the  question  whether 
it  was  so  authorised  became  in  effect  a  question  whether  the 
Federal  law  did  or  did  not  permit  it.  If  it  were  authorized  by 
the  state  law,  then  the  Federal  law  provided  that  it  might  con- 
tinue; and  whether  it  was  or  not,  became  a  Federal  question. 

This  is  not  such  a  case,  and  it  is  not  brought  by  the  Govern- 
ment under  the  section  above  mentioned,  but  the  suit  concerns 
private  parties  only,  and  the  statute  does  not,  in  the  section 
apfflicable,  refer  to  any  state  law  as  in  the  case  cited.  Section  7, 
River  and  Harbor  Act  of  1890,  26  Stat.  '454,  chapter  907.  And 
1 10  of  chapter  425  of  the  Laws  of  1809,  30  SUt.  1551,  supra, 
alters  the  tenth  section  of  the  statute  of  1890  by  provi<^ng: 
''That  the  creation  of  any  obstruction  not  afiirmatively  au- 
thorised by  Congress  to  the  navigable  capacity  of  any  of  the 
waters  of  the  United  States  is  hereby  prohibited.^'  It  leaves 
out  the  words  ''not  aflSrmatively  authorised  by  law,''  and 
substitutes  "not  aflSrmatively  autl^orised  by  Congress.''  There 
is,  therefore,  no  reference  to  state  action  or  state  law.  Ob- 
struction not  aflSrmatively  authorised  by  Congress  is  pro- 
hibited, but  the  case  of  the  state  assent  remains  with  the  State 
for  its  sole  adjudication. 

The  construction  of  the  boom  of  defendant  in  this  case,  the 
state  court  has  decided,  was  not  authorised  by  the  State. 
Whether  it  was  or  not,  is  not  a  Federal  question,  The  writ  of 
error  is  therefore 
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RAILROAD  CJOMMISSION  OF  LOUISIANA  v.  CUMBER- 
LAND TELEPHONE  AND  TELEGRAPH  COMPANY. 

APPEAL  FBOM  THE  CIBCniT  COUBT  OF  THE  UNITED  STATES  FOR 
THE  EASTEBN  DI8TBIGT  OF  LOUISIANA. 

No.  182.    Aigiied  Oetotier  20,  21, 1906.— Decided  Fdbruaiy  23,  1009. 

Where  divene  cttiiebahip  eziBts  oomplminatat  ^inay  asBert  in  a  suit  in 
the  Circuit  Court  oif  the  United  States  that  rates  fixed  by  ordinance 
are  so  low  as  to  be  confiscatory  under  the  Fourteenth  Amendment  or 
unreasonable  or  unjtist  under  the  provisicms  of  state  law.  Rates 
fixed  by  the  body  having  jurisdiction,  after  investigation  based  on 
reports  of  the  corporation  rendering  the  service,  are  prima  facie  fair 
and  valid  and  the  burden  of  yrooi  is  on  the  complainant  attacking 
them  to  show  that  they  are  o(Mifiscatory  or  unreasonable. 

Where  a  puUic  service  corporation  raises  more  money  in  a  particular 
year  tlyui  required  for  actual  depredation  it  cannot  carry  the  excess 
to  capitd  for  the  purpose  of  estimating  the  amount  on  which  it  is 
entitled  to  pay.divi(i|^nds  in  determining  whether  a  rate  is  unconsti- 
tutional as  confiscatory,  and  the  onus  of  showing  that  this  has  not 
been  done  is  oa  complainant  where  the  bodes  show  that  such  an  ex- 
cess has  been  odlected. 

Quaare,  and  not  decided,  whether  it  would  be  entitled  to  dividends  on 
such  excess  if  invested  in  extensions  and  additions. 

WhDe  in  some  businesses  where  increased  demand  does  not  involve  a 
corresponding  increase  in  expense,  increased  profits  may  result  from 
decreased  rates,  this  rule  does  not  apply  to  a  business,  such  as  that  of 
a  telephone  company,  ^diere  expenses  are  proportionately  increased 
with  increased  demand  and  service. 

Although  complainant  failed  to  prove  its  case,  the  bill  will,  not  be  dis- 
missed but  a  new  trial  ordered,  as  the  rates  have  been  in  force  and 
the  inquiry  can  be  founded  upon  their  actual  eifect. 

156  Fed.  Rep.  823,  reversed. 

This  case  cornea  here  upon  appeal  by  the  railroad  commis- 
sion, which  was  defendant  below,  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  uhe  Eastern  District  of  Louisiana, 
enjoining  the  enforcement  of  certain  rates  prescribed  by  the 
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railroad  commission  of  that  State,  f6r  use  by  the  appellee  tele- 
phone company  therein.  The  appeUant  was  created  under 
art.  283  of  the  constitution  of  the  State  of  Louisiana;  and 
art.  284  of  that  constitution  authorizes  it  to  adopt  just  and 
reasonable  rates,  charges  and  regulations  governing  and  regu* 
lating,  among  other  corporations,  those  operating  the  telephone 
within  the  State.  The  commission  has  the  power  to  examine 
and  compel  the  attendance  of  and  to  swear  witnesses,  and  com- 
pel the  production  of  books  and  papers,  to  take  testimony  under 
Gonmiission  and  to  punish  for  contempt,  as  fully  as  provided  by 
law  for  the  District  Courts. 

Article  285  of  the  constitution  provides  that  if  any  corpo- 
ration subject  to  the  conunission  is  dissatisfied  with  its  de- 
cision ''fixing  or  adopting  any  rate,  .  .  .  the  corporation 
thus  dissatisfied  may  file  a  petition,  setting  forth  the  cause  of 
its  objection,  in  a  court  of  competent  jurisdiction  at  the  domicil 
of  the  commission,  against  said  commission  as  defendant, 
and  either  party  to  such  action  may  appeal  the  case  to  the 
Supreme  Court  of  the  State  without  regard  to  the  amount  in- 
volved,   .    .    /' 

By  art.  286  it  is  provided,  among  other  things,  that  "when- 
ever any  rate,  order,  charge,  rule  or  regulation  of  the  commis- 
sion is  contested  in  court,  as  provided  for  in  art.  285  of  this 
constitution,  no  fine  or  penalty  for  disobedience  thereto,  or 
diffliegard  thereof,  shall  be  incurred  until  after  said  contestation 
shall  have  been  finally  decided  by  the  courts,  and  then  only  for 
acts  subsequently  committed." 

Under  these  provisions  of  the  constitution  the  railroad  com- 
mission had  bem  created  and  was  in  operation,  and  on  or  about 
August  6, 1906,  it  established  and  promulgated  certain  rates  for 
the  complainant  to  charge  for  its  services  within  the  State  of 
Louisiana,  to  take  effect  September  1, 1906.  The  complainant, 
immediately  after  the  promulgation  of  the  order  and  before 
the  time  when  it  was  to  take  effect,  appUed  to  the  commission 
for  a  rehearing  before  it,  which  was  granted,  but  no  evidence 
was  taken  on  such  rehearing,  and  the  commission  subsequently 
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reaffinned  the  order  and  directed  that  it  should  take  effect  on 
the  twentieth  of  October,  1906.  Thereupon  the  complainant 
commenced  this  suit  for  the  purpose  of  enjoining  the  enforce- 
ment of  the  rates  established  by  the  order,  which  is  designated 
aa  Order  No.  552. 

In  the  bill  filed  by  the  complamant  it  was  alleged  that  the 
complainant  was  a  corporation  organised  and  existmg  under 
the  laws  of  th6  State  of  Kentucky  and  a  citizen  and  lesident  of 
that  State,  and  that  the  railroad  commission  of  Louisiana  was 
a  corporation  organised  and  existing  under  the  laws  of  the 
State  of  Lofusiana  and  was  a  resident  of  that  State  and  of  the 
district  in  which  suit  was  brought,  viz.,  in  the  Elastem  District 
of  Louisiana,  Baton  Rouge  Division. 

It  was  also  alleged  that  prior  to  August  6,  1906,  the  com- 
plainant had  in  force  and  effect  a  tajiff  of  rates  between  points 
in  the  State  of  Louisiana,  which  had  been  promulgated  and  put 
into  effect  by  the  railroad  commission  of  that  State;  that  such 
rates  were  entirely  fur  and  reasonable  in  so  far  as  the  public  is 
or  was  concerned,  as  under  them  subscribers  were  and  are  able 
'  to  use  said  service  at  a  price  which  did  hot  and  does  not  afford 
complainant  a  fair,  just  and  reasonable  compensation  for  its 
services. 

It  was  also  averred  that  while  such  rates  were  in  force  the 
conunission,  without  making  any  investigation  and  without 
any  evidence  in  regard  to  any  of  the  facts  necessary  to  reach  a 
determination,  and  without  any  effort  to  obtain  evidence  in  that 
direction,  made  and  promulgated,  on  the  sixth  of  August,  1906, 
the  order  known  as  Order  No.  552,  by  which  order  it  greatly 
reduced  the  rates  in  existence  up  to  that  time,  and  the  former 
rates  were  thereby  changed  to  the  rates  specified  in  the  order, 
which  order  was  to  become  effective  after  the  first  of  Septem- 
ber, 1906. 

The  complainant  further  averred  tiiat  it  had  asked  for  a  re- 
hearing, which  the  commission  granted,  and  thereafter,  being 
still  without  evidence  or  investigation  justifying  the  same, 
thecommission  reafltoied  the  Order  No<  552,  and  declared  that 
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the  same  should  become  effective  within  ten  days  from  the  date 
of  the  second  order,  which  was  dated  October  10, 1906. 

It  was  also  further  averred  that  the  rates  which  preceded  the 
rates  provided  for  in  Order  No.  552  were  reasonable,  just  and 
fair  to  the  public  and  not  in  any  wise  excessive,  and  under 
them  complainant  received  for  its  services  only  a  fair  and  rea- 
sonable return  for  the  services  rendered;  that  under  the  tariff 
of  rates  promulgated  and  sought  to  be  enforced  by  the  com- 
mission imder  Order  No.  552  complainant  would  be  required  to 
render  the  services  therein  described  at  an  unreasonable,  unjust 
and  unremunerative  rate,  which  would  not  afford  to  it  a  reason- 
able return  for  the  services  rendered,  and  that  it  would  thereby 
be"  deprived  of  its  property  without  due  process  of  law;  that 
said  proposed  tariff  was  unjust,  unreasonable  in  itself,  and  was 
not  justified  by  any  conditions,  either  concerning  the  services 
in  question  or  by  the  financial  or  physical  condition  of  com- 
plainant's property  or  affairs;  that  the  orders  of  the  commission 
complained  of  were  unjust,  unfair  and  unreasonable  and  im- 
warranted,  not  only  with  regard  to  the  tariff  as  a  whole,  but 
with  r^ard  to  each  particular  rate  chai^ged  by  said  tariff;  and 
that  the  tariff  of  rates,  as  a  whole  and  in  detail,  constituted,  for 
the  reasons  already  set  forth,  a  taking  of  complainant's  prop- 
erty without  due  process  of  law  and  without  compensation 
being  previously  made,  contrary  to  and  in  violation  of  §  1, 
Art.  XIV,  of  the  Amendments  of  the  Constitution  of  the  United 
States  and  in  violation  of  certain  (named)  articles  of  the  con- 
stitution of  the  State  of  Louisiana  of  the  year  1898.  . 

For  answer  the  defendant  denied  that  there  was  no  inquiry 
or  proper  investigation  of  the  subject-matter  prior  to  the  pro- 
mulgation of  Order  No.  552  of  the  date  of  October  10,  1906; 
it  also  denied  that  the  rates  established  were  imjust,  unreason- 
able or  improper,  or  that  they  would  result  in  the  taking  of 
complainant's  property  without  due  process  of  law.  Testimony 
was  taken  by  depositions  and  upon  the  trial  the  court  directed  a 
finAl  decree  enjoining  the  commission  from  putting  the  rates  in 
force  as  provided  for  in  Oid^  No.  552,  and  restrainmg  the  com- 
voL.  ocxir— 27 
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mifidion  from  instituting  any  suit  against  the  complainant  for 
the  recovery  of  any  penalty  by  reason  of  complainant's  failure 
to  put  into  effect  the  rates  in  the  order  of  the  commission;  and 
it  was  further  adjudged  that  the  tariff  of  rates  specified  in  the 
order  should  be  cancelled  and  declared  to  be  null  and  void  and 
of  no  efifect.  An  injunction  was  issued  pursuant  to  the  decree. 
See  opinion  of  Circuit  Court,  156  Fed.  Rep.  823. 

Mr.  E.  Howard  McCaUb,  Jr.,  with  whom  Mr.  Walter  Guian, 
Attorney  General  of  the  State  of  Louimana,  was  on  the  brief, 
for  appellant. 

Mr.  William  L.  Granbery  for  appellee. 

Mr.  Justice  Peckham,  after  making  the  foregoing  state- 
ment, delivered  the  opinioi^  of  the  court. 

The  complainant  herein  is  a  citisen  of  the  State  of  Kentucky, 
while  the  defendant  is  a  citisen  of  the  State  of  Louisiana,  and 
a  case  of  diverse  ciGsenship  therefore  appears  on  the  record. 
The  complainatnt  is  transacting  its  business  in  several  States, 
in  a  territory  which  is  said  to  be  four  hundred  miles  wide  and 
one  thousand  miles  long,  beginning  in  Indiana  and  Illinois  and 
extending  through  the  States  of  Kentucky,  Tennessee,  Missis- 
sippi and  Louisiana  to  the  Gulf  of  Mexico.  Its  capital,  from  the 
time  of  its'organization,  to  May,  1898,  was  Sly695,700.  This 
capital  was  thereafter  increased  from  time  to  time  until  Febru- 
ary 1,  1907,  from  and  after  which  it  was  $20^174,350,  repre- 
sented by  stock  issued  from  time  to  time,  to  that  amount.  This 
includes  the  amount  invested  in  Louisiana:  The  evidence  in 
the  case  shows  that  the  company's  affaire  had  been  economi- 
cally administered,  and  that  its  business  had  been  conducted 
in  the  State  of  Louisiana,  ever  since  its  entrance  into  that  State, 
with  great  care  and  economy;  that  the  stock  had  not  been 
watered;  that  its  capital  was  contributed  in  cash  and  every 
economy  possible  had  been  practiced.    Adverse  criticism  waa 
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indulged  in  in  the  Circuit  Court  in  regard  to  the  price  paid  hy 
the  complainant  for  the  property  of  the  Great  Southern  Tele- 
phone and  Telegraph  Company,  the  price  being,  as  aJleged,  too 
high,  but  the  evidence  iis  strongly  to  the  contrary.  And;  agam, 
the  business  that  complainant  is  carrying  on,  the  evidence 
shows,  is  regarded  as  hazardous  by  those  familiar  with  its 
character,  and  as  being  still  in  an  experimental  stage  with  re- 
gard to  the  proper  methods  of  operating,  and  also  as  to  ap- 
pliances and  other  things  necessary  to  the  conduct  of  its  busi- 
ness. The  property  is  subject  to  great  and  rapid  deterioration 
from  exposure  to  the  weather  and  other  causes.  The  profits  in 
this  kind  of  business  are  shown  to  be  almost  universally  low. 
The  complainant's  charges  for  rates  in  Louisiana  before  the 
promulgation  of  the  Order  No.  552  were  also  shown  to  be  as  low 
as  those  of  any  of  the  companies  in  the  country,  and  lower  than 
most  of  theln.  Out  of  more  than  a  dozen  companies,  which 
substantially  cover  the  whole  country,  there  is  one  which  de- 
clares dividends  of  7  per  cent,  others  6  per  cent,  5  per  cent,  and 
4  per  cent,  and  some  nothing,  and  some  are  bankrupt.  The 
dividends  of  complainant  have  not  been  declared  on  any  arti- 
ficial capitalization  or  watered  stock.  Complainant  has  de- 
clared dividends  as  the  result  of  its  business  through. aU  the 
States,  for  the  last  few  years,'  of  7  per  cent.  While  it  is  con- 
tended by  the  commission  that  from  the  returns  made  by  the 
complainant  to  it  the  complainant  has  realized  upon  its  invest- 
ment in  Louisiana  from  10  to  15,  and  even  20  per  cent,  yet  on 
the  other  hand  the  complainant  asserts  that  the  returns  on  its 
investment  in  Louisianft  have  been  less  than  6  per  cent  during 
most  of  the  time  the  complainant  has  been  in  the  State,  and 
ending  June  30,  1907.  It  is  asserted  that  complainant  had 
expended  in  Louisiana  up  to  June  30,  1906,  $4,711,000.00 
in  the  purchase  and  construction  of  exchanges,  and  toll  lines 
which  amount  was  still  further  increased  by  June  30,  1907,  to 
$5,394,154.43,  and  it  is  upon  these  totals  that  the  percentage 
of  net  income  to  investment  is  made  up. 
The  {^resident  of  the  company  testified  thiit  unless  things 
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changed  and  it  w^  permitted  to  chaige  the  rates  which  had 
been  charged  prior  to  the  adoption  of  these  rates  which  aie  now 
in  question,  it  would  be  unable  to  continue  to  pay  7  per  cent, 
and  that  the  company  would  necessarily  retrograde,  and  that 
while  the  company  had  paid  7  per  cent  to  its  stockholders  for 
the  past  few  years,  it  could  not  continue  so  to  do  if  the  rates  in 
question  were  adopted.    That  it  did  not,  in  fact,  receive  any* 
thing  Uke  7  per  cent  upon  its  investment  in  Louisiana,  and  that 
the  aiveiage  market  for  money  in  that  State  on  good  securities, 
and  much  mor^  certain  than  telephone  stock,  was  at  least  7  per 
cent,  and  that  there  was  no  inducement  to  investors  in  the  State 
of  Louisiana,  or  in  the  New  Orleans  money  market,  to  invest 
in  stock  in  such  a.  company  as  that  of  the  complainant,  where 
there  was  more  risk  and  probably  less  return  than  in  other  in- 
vestments which  could  be  had  in  that  city  and  State.    This 
evidence  was  not,  in  terms,  contradicted,  though  other  con- 
tentions are  made  by  the  appellants.    The  differences  between 
the  parties  as  to  the  rate  of  the  return  upon  the  investment  in 
Louisiana  arise  from  the  different  data  taken  by  them  upon 
which  to  calculate  the  return,  and  will  be  referred  to  later.   The 
single  question  before  us  is  as  to  the  character  of  the  rates  pro- 
vided in  Order  No.  552,  whether  such  rates  are  confiscatory,  or, 
if  there  is  any  difference,  whether  the  rates  are  only  imreason- 
able,  unjust  and  inadequate,  although  not  confiscatory,  and 
therefore  not  in  violation  of  the  Federal  Constitution.    The 
question  under  articles  284  and  285  of  the  constitution  of 
Louisiana,  supra^  even  of  the  unreasonableness  of  the  rates, 
may  be  inquired  into  by  a  Federal  court,  by  reason  of  the  di- 
verse citizenship  of  the  parties  to  this  suit,  and  the  coni- 
plainant  is  not  confined  to  a  state  court  upon  this  question. 
Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362,  391.   The 
complainant  comes  into  court  on  both  grounds,  asserting  that 
the  rates  are  so  low  as  to  take  its  property  in  violation  of  the 
Fourteenth  Amendment  to  the  Federal  Constitution,  and  also 
that  the  rates  are  so  low  as  to  be  unreasonable  and  unjust  under 
the  above  cited  articles  of  the  constitution  of  Louisiana. 
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Like  any  other  case,  the  onus  rests  upon  this  complainant  to 
prove  the  existence  of  the  fact  it  alleges,  viz.,  that  the  rates  are 
so  low  as  to  be  confiscatory,  or  at  least  unreasonable  and  unjust. 
The  court  below  held  that  the  rates  actually  established  by  the 
commission  were  void,  because,  as  was  stated  by  the  court, 
those  rates  were  not  established  upon  investigation  into  the 
question  of  their  sufficiency,  but  by  a  merely  arbitrary  con- 
jecture by  the  commission,  not  based  on  investigation  or  the 
exercise  of  judgment  and  discretion,  and  the  order  promulgating 
the  establishment  of  the  rates  was,  therefore,  illegal  and  void, 
and  hence  there  wa3  no  presumption  of  the  correctness  of  the 
rates,  such. as  ^erally  obtains  in  relation  to  rates  adopted  by 
the  legislature  *Qr  a  commission  appointed  by  it.  See  Chicago, 
Milwavkee  &c*Ry.y.  Tompkins,  176  U.  S.  167,  173;  Ex  parte 
Young,  20QV.^.  123, 105. 

We  are  of  opinion  that  the  court  below  erred  in  its  conclusion 
that  there  was  no  presumption  in  favor  of  the  validity  of  the 
rates  promulgated  by  the  Order  No.  562.  We  think  the  evi- 
dence shows  that  these  rates  were  really  not  adopted  by  arbi- 
trary conjecture,  nor  does  it  show  that  they  were  based  on  no 
investigation  or  without  the  exercise  of  judgment  or  discretion. 

It  seems  there  had  been  complaints  afii  to  the  tariff  of  rates 
under  which  the  complainant  waa  operating  before  the  Order 
No.  552  was  made,  and  the  commission  had  investigated  these 
complaints  so  far  as  to  make  a  careful  examination  of  the  re- 
turns of  complainant  made  to  the  commission.  These  returns 
showed  genendly  the  character  and  operation  of  the  business  of 
complainant,  its  iucome,  operating  expenses  and  investments 
in  Lbuisiana.  The  commission,  after  examining  them,  issued 
the  order  to  show  cause  why  its  rates  should  not  be  decreased; 
the  commission  on  the  final  hearing  on  the  return  of  the  order 
to  show  cause  took  into  consideration  both  the  statement  pre- 
sented by  the  complainant  on  the  return  of  that  order  and  also 
the  statemients  or  returns  previously  filed  by  the  company.  The 
secretary  to  the  commj^on  stated  that  the  items  in  these  re- 
turns which  had  ^ost  weight  in  causing  the  commission  to 


Digitized  by 


Google 


422  OCTOBER  TERM,  190S. 

Opinioii  of  the  Court.  212  U.  S. 

reach  a  conclusion  that  the  rates  then  charged  were  unreason- 
able were  the  earnings  and  operating  expenses  and  net  earnings, 
as  shown  by  these  reports  made  to  the  commission.  These  re- 
ports were  annual,  and  were  under  oath.  It  appeared  from  the 
evidence  of  the  secretary  that  he  was  aware  of  the  fact  that  the 
taxing  authorities  adopted  a  basis  of  valuation  on  telephone 
property  which  was  not  its  full  market  value;  that  property  of 
this  natuJne,  like  all  other  property,  was  not  assessed  in  Louisi- 
ana at  its  actual  value,  but  for  an  appreciably  less  amount,  and 
the  valuation  as  returned  to  and  filed  with  the  commission  by 
the  complainant  followed  the  yaluatipn  placed  upon  its  prop- 
erty by  the  taxing  authorities,  and  that  the  witness  therefore 
knew  that  the  valuation  in  these  reports  of  the  complainant's 
property  in  the  State  of  Louisiana  was  not  its  real  value.  He 
also  said  that  in  fixing  a  schedule  of  rates  the  commission  did 
not  adopt  that  valuation  as  a  basis.  The  witness  further  stated 
that  the  commission,  in  acting  upon  the  question,  was  of  opinion 
that  the'  proof  showed  that  the  company  was  making  what  the 
commission  considered  were  unreasonuble  earnings,  and  that 
was  shown  by  the  annual  reports  made  by  it  for  the  years  1904, 
1905  and  1906,  and  the  statement  filed  by  the  counsel  for  the 
company  on  his  return  to  the  order  to  show  cause.  No  proof 
was  offered  to  the  commission  in  the  presence  of  any  one  repre- 
senting the  complainant  other  than  the  statement  of  receipts 
and  disbursements  contained  in  the  reports  mentioned. 

Now  it  may  b^  true  that  these  returns  did  not  contain  all  the 
data  upon  which  a  very  close  and  accurate  judgment  could  be 
based  as  to  the  rates  that  ought  to  be  charged  by  complainant, 
under  all  the  circumstances.  This  is  only  saying  the  order  may 
have  been  erroneous  or  based  upon  insufficient  evidence,  which 
is  no  more  than  saying  that  upon  the  investigation  the  commis- 
sion may  have  come  to  a  mistaken  conclusion  by  reason  of 
erroneous  inferences  from  the  evidence  furnished  by  com- 
plainant's own  returns,  but  that  is  far  from  showing  that  the 
commission  had  by  a  merely  arbitrary  order  promulgated  cer- 
tain rates  without  making  the  slightest  efifort  to  obtain  any 
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knowledge  whatever  upon  the  mibject.  It  did  not  loee  juris- 
diction by  reason  of  the  mistake^  it  may  have  made^  and  as  a 
result  the  rates  adopted  were  not  merely  arbitrary  conjectures^ 
but  based  on  reasons  which,  while  they  may  have  been  insuf- 
ficient, cannot  be  described  as  resulting  in  a  decision  whoUy 
without  evidence  to  support  it.  The  rates,  therefore,  promul- 
gated must  be  r^arded  as  jnirna  fade  fair  and  valid,  or,  in 
other  words,  the  onus  was  upon  the  complainant  to  show  that 
they  were,  what  it  asserts,  confiscatory  or  unreasonable.  The 
court  below  did  state  in  its  opinion  that  the  evidence  established 
that  the  complainant  had  not  then  earned  under  the  tariff  in 
Order  No.  488  (which  existed  prior  to  No.  552,  and  the  rates 
under  which  were  higher  than  those  under  Order  No.  552),  as 
much  as  7  per  cent  on  its  Louiaana  business,  and  it  held  that 
a  profit  of  7  per  cent  on  the  Louisiana  business  would  be  only  a 
fair  return  on  a  business  of  this  character,  and  therefore  any  re- 
duction of  existing  rates  would  be  unreasonable  and  unjust. 
If  the  conclusion  of  the  insufficiency  of  the  prior  rates  were 
justified  it  would  probably  be  an  answer  to  the  claim  of  the  com- 
mission that  the  reduced  rates  provided  for  in  Order  No.  652 
were  sufficient. 

There  are  one  or  two  facts,  however,  now  to  be  taken  into 
consideration  before  the  correctness  of  that  conclusion  can  be 
affirmed.  In  the  course  of  the  trial  various  questions  were 
argued  as  to  the  manner  of  conducting  such  a  business  as  this, 
with  regard  to  extensions,  earnings  and  disbursements,  as  well 
as  questions  of  depreciation  of  plant  and  how  to  treat  the 
amount  collected  therefor,  and  other  questions  of  that  nature. 
Exactly  how  the  money  which  resulted  from  the  rates  in  actual 
operation  was  used  was  not  in  all  cases  shown  in  detail,  either 
from  the  books  or  by  oral  testimony.  Something  was  left  in 
doubt  and  to  conjecture.  In  the  course  of  the  opinion  of  the 
Circuit  Court  the  foUowing  was  said:  "It  is  urged  "by  thexiom- 
mission  that  included  in  the  Louisiana  investment  of  com- 
plainant is  a  sum  earned  from  Louisiana  business,  set  aside  in 
the  reserve  fund  and  then  used  in  extending  the  system  in 
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Louisiana,  aod  now  treated  aa  a  part  of  the  Louicdana  invest- 
ment by  the  stockholders.  This  may  be  so  to  some  extent— it 
is  certainly  possible.  But  it  is  impossible  for  me  to  deteimine, 
from  the  figures  in  the  record,  to  what  extent,  if  at  all,  it  is  a 
fact.  Counsel  for  defendant  have  not  themselves  imdertaken 
to  indicate  what,  even  in  round  figures,  they  consider  is  the 
sum  thus  earned  in  the  business  and  reinvested  in  the  business, 
without  having  been  distributed  to  the  shareholders  in  divi- 
dends. It  will  be  time  to  consider  the  legal  results  from  such  a 
state  of  facts  when  it  shall  have  been  shown  to  exist  in  a  definite 
sum  and  not  in  a  purely  conjectural  amount."  And  again: 
"Counsel  for  the  commission  argued  that  the  complainant's 
property  in  Jx>uisiana  was  not  all  paid  for  with  complainant's 
capital,  but  was  partly  paid  for  out  of  a  surplus  or  reserve,  or 
depreciation  fund,  which  was  accumulated  by  complainant 
from  the  receipts  of  its  Louisiana  business,  and  was  then  rein- 
vested, not  in  repairs  and  maintenance,  but  in  extensions  and 
additions  to  the  property.  This  may  be  a  fact,  but  it  is  not 
shown  to  be  a  fact.  The  commission  has  power,  if  it  wishes  to 
do  so,  to  direct  the  books  of  complainant  to  be  so  kept  as  to 
show  such  use  of  receipts.  Li  the  present  state  of  the  books 
this  seems  to  be  impossible.  And  the  floating  debt  of  the  com- 
plainant would  seem  to  be  much  greater  than  any  sum  which 
could  possibly  have  been  used  from  the  reserve,  or  surplus,  or 
depreciation  fund  for  extensions  and  additions,  after  paying 
for  maintenance  and  repairs." 

If  the  onus  rested  upon  the  commission  to  show  these  facts 
it  is  evident  that  the  obl^ation  has  not  been  fulfilled,  but  it  is 
just  here  that  the  difficulty  lies.  It  was  obligatory  upon  the 
complainant  to  show  that  no  part  of  the  money  raised  to  pay 
for  depreciation  was  added  to  capital,  upon  which  a  return  was 
to  be  made  to  stockholders  in  the  way  of  dividends  for  the 
future.  It  cannot  be  left  to  conjecture,  but  the  burden  rests 
with  the  complainant  to  show  it.  It  certainly  was  not  proper 
for  the  complainant  to  take  the  money,  or  any  portion  of  it, 
which  it, received  as  a  result  of  the  rates  under  which  it  was 
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opa*atiDg,  and  so  to  use  it,  or  any  part  of  it,  as  to  pemut  the 
company  to  add  it  to  its  capital  account,  upon  which  it  was 
paying  dividends  to  shareholders.  If  that  were  aUowable,  it 
would  be'-coUeeting  money  to  pay  for  depreciation  of  the  prop- 
erty, and,  having  collected  it,  to  use  it  in  another  way,  upon 
which  the  complainant  would  obtain  a  return  and  distribute 
it  to  its  stockholders.  That  it  was  right  to  r^ise  moie^money 
to  pay  for  depreciation  than  was  actually  disbursed  for  the 
particular  year  there  can  be  no  doubt,  for  a  reserve  is  neceesaiy 
\Xl  any  business  of  this  kmd,  and  so  it  might  accumulate,  but  to 
raise  more  than  money  enough  for  the  purpose  and 'place  ^he 
balance  to  the  credit  of  capital  upon  which  to  pay  dividends 
cannot  be  proper  treatment.  Tlie  court  below  said  it  was  im« 
possible  to  find  out  from  the  books  how  much  of  this  had  been 
done,  and  it  treated  the  fact  as  one  to  be  explained  by  the  com- 
mission and  not  by  the  complainant..  In  other  words,  while 
this  fact  was  a  material  one  the  onus  was  placed  upon  the  com- 
mission, and  not  the  complainant,  to  show  it.  We  think,  on  the 
contrary,  that  the  obligation  was  upon  the  complainant.  Now, 
althou^  the  books,  it  is  said,  do  not  show  how  much  money 
collected  for  depreciation  has  been,  in  fact,  used  to  increase  the 
capital  of  the  complainant  upon  which  dividends  were  paid  to 
stockholders,  yet  still,  even  if  the  books  do  not  show  accurately, 
or  even  at  all,  what  disposition  was  made  of  these  moneys,  at 
any  rate  liie  officers  of  the  complainant  must  be  able  to  make 
up  some  reasonable  approximation  of  the  amoimt,  even  if  it  be 
impossible  to  state  it  with  entire  accuracy,  and  this  duty  rests 
with  the  complainant,  in  order  that  it  may  discharge  the  duty 
devolving  upon  it  to  prove  that  the  rates  were  not  unreasonably 
high  under  Order  No.  488,  or,  in  other  words,  that  they  were 
unreasonably  low  under  Order  No.  5527  It  may  be  that  the 
sum,  if  any,  thus  used  was  not  enoughrto  affect  the  claim  that 
the  rates  imder  discussion  were  unreasonably  low.  The  evi- 
dence is  insufficient  to  show  clearly  tlutt  which  complainant  is 
under  obligations  to  show.  KnoxviUe  v.  Water  Co.,  212  U.  S.  1 ; 
Wittcaz  Y.  Ctmsdidated  Gas  Co,  of  New  York,  212  V.  8. 19.   W 
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are  not  considering  a  case  where  there  are  surplus  eamingB  after 
providing  for  a  depreciation  fund,  and  the  surplus  is  invested  in 
extensions  and  additions.  We  can  deal  with  such  a  case  when  it 
arises. 

The  evidence  in  this  case  applied  generally  to  the  actual 
operation  of  complainant's  business  under  rates  in  existence 
prior  to  those  contained  in  Order  No.  552,  and  higher  than  those 
contained  in  that  order,  and  the  evidence,  as  contended,  showed 
that  even  under  those  rates  the  profits  were  not  unreasonably 
high.  It  is  not  such  a  case,  therefore,  as  looks  only  to  the  possi- 
ble effects  of  the  future  enforcement  of  the  rates  claimed  to  be 
too  low.  If  higher  rates  have  been  in  operation,  and  the  result 
has  shown  that  they  were  only  reasonable  and  fair  rates,  it 
would  in  such  a  business  as  this  follow,  with  considerable  cer- 
tamty,  that  with  lower  rates  the  profits  would  be  decreased 
and  become  unreasonably  low.  We  say  this  because  the  evi- 
dence shows  that  in  the  case  of  telephone  companies  the  general 
result  of  a  reduction  of  rates  in  some  other  kinds  of  business 
does  not  always  follow,  namely,  that  there  would  be  an  in- 
creased demand,  which  could  be  supplied  at  a  proportionately 
less  cost  than  the  original  business.  Such,  it  is  admitted,  would 
be  the  case  generally  in  regard  to  water  companies,  gas  com- 
panies, railroad  companies,  and  perhaps  some  others,  where  the 
rate  is  a  reasonable  one.  For  example,  it  is  said  that  it  would 
cost  no  more,  or  certainly  scarcely  an  appreciable  amount  more, 
to  haul  a  train  of  two  cars  both  filled  than  it  would  to  haul  the 
same  train  with  both  cars  half  filled,  and  if  the  reduction  in 
rates  should  result  in  filling  the  cars  where  previously  they  had 
not  been  half  filled,  there  might  be  an  increased  carriage  at  a 
cost  very  little  more  than  before,  and  probably  an  increased 
profit.  So,  in  the  case  of  a  water  company,  the  reduced  rate 
might  result  in  furnishing  more  water  to  consumers  already 
existing,  and  the  increased  cost  of  furnishing  the  same  would  be 
infinitesimal,  where  there  was  a  supply  sufiiciently  large  to  fill 
the  demand.  So,  also,  in  furnishing  gas  at  reduced  rates,  the 
reduction  in  the  rate  would  very  probably  result  in  increased 
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consumption,  not  only  in  increased  demands  from  more  con- 
smners,  but  also  an  increased  consumption  by  consumers  al- 
ready existing,  and  the  increased  cost  of  furnishing  the  gas 
would  be  nothing  like  in  proportion  to  the  increase  in  con- 
sumption. In  these  cases  increased  profits  might  be  the  result 
of  decreased  rates.  But  with  telephone  companies,  as  shown 
by  the  testimony  of  the  president  of  the  complainant,  the  re- 
duction in  toll  rates  does  not  bring  an  increased  demand,  ex- 
cept upon  the  condition  of  corresponding  increase  in  expenses. 
As  an  illustration  the  witness  took  a  telegraph  company  which, 
as  he  said,  "  employs  one  wire  and  can  send  several  messages  at 
the  same  time  over  that  one  wire;  it  employs  its  own  operators 
to  send  the  message,  who  consult  each  other's  time  and  con- 
venience in  the  handling  of  it,  while  the  telephone  company 
has  to  employ  two  wires,  the  sender  of  the  message  is  his  own 
operator,  and  the  telephone  operator  simply  fashions  up  the 
facilities  for  him,  and  the  customer  sends  his  own  message,  and 
becomes,  therefore,  his  own  operator,  hence  his  convenience 
and  time  must  be  consulted;  we  have  to  be  ready,  in  other 
words,  with  the  operators  and  the  appliances  to  suit  the  con- 
venience of  the  customer,  whereas  in  the  telegraph  business  it 
is  just  the  other  way;  the  customer  brings  in  his  message,  and 
when  it  suits  the  convenience  of  the  company  to  employ  its 
operators  and  its  apparatus  to  send  it,  they  send  the  message." 
The  witness  then  gave  further  illustration  in  proof  of  his  con- 
tention that  the  reduction  of  rates  in  the  telephone  business 
does  not  increase  the  business  without  corresponding  increase 
in  the  expense. 

We  do  not  think  this  case  is  one  where  the  bill  should  be  dis- 
missed, even  without  prejudice,  for  the  reasons  that  we  have 
stated,  that  the  inquiry  has  been  founded  upon  the  actual  effect 
of  rates  higher  than  those  permitted  under  Order  No.  552,  and 
therefore  that  it  is  not  merely  conjecture  as  to  what  the  result 
of  such  lower  rates  would  be,  the  tendency  of  the  evidence  being 
to  the  effect  that  the  higher  rates  are  still  reasonable,  and  that 
the  lower  rates  would  be  unreasonably  low.   But  the  burden^  as 
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we  have  said,  rests  with  the  complainant  to  prQve  its  case,  and 
it  has  not  performed  its  obligation  when  this  fact  as  to  the  dis- 
position of  the  so-called  depreciation  fund  is  left  so  wholly  in 
doubt.  What  is  the  amount  reserved  for  payments  for  de- 
preciation? What,  if  any. of  it,  has  been  carried  into  capital? 
How  much  of  the  floating  debt  would  carry  interest  which 
might  be  charged  as  against  the  amoimt  of  the  depreciation 
fund  actually  used  for  extensions  and  additions  and  chaiged 
to  capital?  AU  these  are  questions  not  answered  by  the  evi- 
dence in  the  case,  and  which  should  be  made  as  clear  as  possible 
before  an  attempt  ought  to  be  made  to  answer  the  question  as 
to  rates.  The  whole  case  should,  therefore,  be  opened,  so  that 
both  sides  can,  on  a  new  trial,  bring  out  all  the  material  facts 
upon  which  a  decision  can  finally  be  based. 
We,  therefore,  reverse  the  decree  and  direct  a  new  trial. 

Reversed. 

Mr.  Justice  WnrrE,  not  having  heard  the  argument,  did  not 
take  part  in  the  decision  of  the  case. 


McDANIEL  V.  TRAYLOR. 

APPEAL  FROM  THE  CIRCUIT  CqURT  OF  THE  UNITED  STATES  FOR 
THE  EASTERN  DISTRICT  OF  ARKANSAS. 

No.  70.    Submitted  January  12,  IQOQ.—Decided  February  23, 1909. 

Where  a  number  of  claims  are  so  tied  together  by  combination  or  con* 
Bpiracy  as  po  make  tho.  relief  sought  in  regard  thereto  one  daim,  the 
aggregate  amount  of  such  claims  will  be  the  test  of  jurisdiction  of 
the  Circuit  Court;  but  if  the  plaintiff  fails  to  prove  such  combination 
or  conspiracy  each,  claim  must  be  regarded  as  separate,  and,  as  to 
those  which  are  less  than  $2,000,  the  Circuit  Court  has  not  jurisdiction. 

An  attorney  must  b^  the  ag^nt  of  all  to  bind  all;  and  a  plaintiff  charg- 
ing a  conspinu^  between  certain  claimiUits  and  an  administrator 


Digitized  by 


Google 


McDANIEL  V.  TRAYLOR.  429 

212  U.  8.  Aigument  for  AppeUanta. 

cannot  satisfy  the  burden  of  proof  which  is  on  him  to  show  that  all 
conspired,  by  showing  that  the  same  person  was  attorney  for  several 
of  the  defendants,  as  no  presumption  exists  that  he  was  attorney 
for  all  from  the  fact  that,  as  attorney  for  the  administrator,  he  ad- 
vised the  payment  of  all  the  claims. 

The  facts  are  stated  in  the  opinion, 

Mr.  G.  B.  Webster  and  Mr.  J.  R.  Beasley  for  appellants: 

The  Circuit  Court  erred  in  holding  that  it  had  no  jurisdic- 
tion because  the  confplainants  failed  to  prove  any  joint  act  of 
two  or  more  of  the  defendants  tending  to  procure  the  fraudu- 
lent allowance  of  their  claims. 

The  gravamen  of  the  charge  in  the  bill  was  that  the  defend- 
ants conspired  with  the  administrator  and  thereby  procured 
the  allowances  which  otherwise  would  not  have  been  made. 

The  evidence  was  that  the  attorney  for  the  administrator 
advised  the  latter  to  allow  all  the  claims  while  he  was,  unbe- 
known to  the  administrator,  acting  as  attorney  for  one  of  the 
claimants.  The  present  record  discloses  Williams  as  the  at- 
torney for  all  of  those  claimants^  including  that  one  which  he 
then  secretly  represented.  These  facts  justify  the  conclusion 
that  in  procuring  the  adpiinistrator  to  allow  as  expenses  of  ad- 
ministration what  were  not  valid  claims  of  any  nature,  he  was 
acting  for  all  whose  claims  were  so  allowed. .  If  he  was,  then 
his  act  was  their  joint  act  because  done  in  their  business  and 
for  their  benefit.  Bethel  Church  v.  Carmack,  2  Md.  Ch.  143; 
Chambers  v.  Hodges,  23  Texas,  104;  /.  P.  &  C.  R.  R.  v.  Tyng, 
63  N.  Y.  653;  GrisvxM  v.  Gebbie,  126  Pa.  St.  353;  Craig  v. 
Ward,  2  Keyes,  287. 

The  law  only  requires  the  highest  quality  of  proof  possible. 
Where  the  fact  to  be  proved  rests  in  the  knowledge  of  the  other 
party  and  he  stands  silent  when  evfdence  is  given  of  other 
facts  from  which  the  ultunate  fact  to  be  proved  may  reason- 
ably be  inferred,  it  is  to  be  considered  as  sufficiently  prov^. 
Greenleaf,  Evidence  (16th  ed.),  §  79;  1  Starkie,  Evidence,  54; 
Lehman  v.  Knapp,  48  La.  Ann.  1148;  S.  C,  20  So,  Rep.  674; 
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CommonweaUh  v.  Wd>&ter,  5  Gush.  316;  Heaih  v.  Waters,  40 
Michigan,  457;  Conn.  M.  L.  Ins.  Co.  v.  Smith,  117  Missouri, 
261 ;  Mabary  v.  McClurg,  74  Missouri,  575;  Runlde  v.  Bumham, 
153  U.  S.  225;  Choctaw  &  M.  R.  Co.  v.  Newton,  140  Fed.  Rep. 
238;  Gvlf,  C.  &  S.  Ry.  v.  EUis,  54  Fed.  Rep.  481;  Pac.  C.  S. 
Co.  V.  Bancroft  W.  Co.,  94  Fed.  Rep.  180;  Ki7i)y  v.  Talmadge, 
160  U.  S.  379. 

In  a  case  of  this  nature  the  value  of  the  property  upon  which 
the  invalid  lien  rests  rather  than  the  amount  involved  in  the 
lien,  is  the  true  test  of  jurisdiction.  The  judgment  aUowing 
these  claims  is  a  cloud  i;pon  complainants'  title.  Smith  v. 
Adams,  130  U.  S.  175;  ParA^r  v.  MorriU,  106  U,  S.  1.  Both  are 
followed  in  Simon  v.  House,  46  Fed.  Rep.  317. 

In  a  suit  to  quiet  title  it  is  not  the  value  of  the  defendant's 
claim  that  constitutes  the  amount  in  controversy;  it  is  the 
value  of  the  whole  of  the  real  estate  to  which  the  claim  extends. 
Woodside  v.  Ciceroni,  93  Fpd..Rep.  1;  Smith  v.  Adams,  supra, 
was  also  followed  in  Cowell  v.  Water  Supply  Co.,  121  Fed.  Rep. 
53. 

In  the  state  courts,  by  the  weight  of  authority,  the  rule  is 
the  same.  Fidler  v.  Grand  Rapids,  40  Michigan,  395;  Scrip- 
lure  V.  Johnson,  3  Connecticut,  211;  Simon  v.  Richard,  42  La. 
Ann.  842;  Kahn  v.  Kemgold,  80  Virginia,  342;  Ayers  v.  Blair, 
26  W.  Va.  558. 

Mr.  N.  W.  Norton  aiid  Mr.  R.  W.  Nichols  for  appellees. 

Mr.  Justice  McEenna  delivered  the  opinion  of  the  court. 

This  is  the  second  appeal  in  this  case.  The  first  appeal  was 
on  a  question  of  jurisdiction,  and  is  reported  in  196  U.  S.  415. 
The  object  of  the  suit  is  to  set  aside  and  to  declare  invalid  the 
liens  of  certain,  judgments  of  the  Probate  Court  of  St.  Fran- 
cis County,  Arkansas,  upon  certain  real  estate,  and  that  the 
defendants  be  enjoined  fnHn  enforcing  such  judgments.  The 
judgments  were'  rendered  upon  claims  against  the  estate  of 
Hiram  Evans,  deceased. 
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James  Evans  was  appointed  administrator  of  the  estate. 
Among  the  assets  which  came  to  his  hands  was  a  drug  store^ 
with  its  stock  of  goods,  fixtures,  book  accounts  and  other 
things,  which  he  sold  to  John  Evans  on  the  first  of  May,  1891. 
The  latter  conducted  the  business  in  his  own  name  and  incurred 
obligations  to  the  defendants  aggregating  $3,000.00,  as  well 
as  debts  and  obligations  to  other  persons,  but  no  single  one  of 
his  debts  exceeded  $2,000.00.  John  Evans  became  insolvent, 
and  on  May  27,  1892,  transferred  to  the  administrator  the 
drug  store  and  aU  that  remained  of  the  goods,  fixtures  and 
book  accounts.  The  bill  alleged  that  the  defendants  '^con- 
spired, colluded  and  confederated  together  with  John  Evans 
and  the  administrator  to  secure  the  payment  of  their  claims 
and  demands  against  John  Evans  out  pf  the  estate  of  Hiram 
Evans,  deceased,"  and,  ''so  conspiring  and  confederating," 
they  presented  to  the  Probate  Court  their  several  claims  and 
demands,  and  that  the  administrator,  James  Evans,  fraud*' 
ulently  and  iUegaUy  approved  them  for  aUowance  against  the 
estate  of  Hiram  Evans.  And  for  like  purpose,  it  was  alleged, 
they  procured  the  judgment  of  the  Probate  Court,  establishing 
their  claims  by  conceding  from  the  court  that  they  were  debts 
and  obligations  of  John  Evans  and  ''cloaking  the  same  under 
the  name  of  expenses  of  administration  of  the  said  estate,  all 
of  which  transactions  were  a  part  of  the  same  scheme  and 
were  participated  in  by  each  and  aU  of  the  said  defendants  and 
by  said  John  Evans  and  James  Evans,  administrator."  It  was 
iurther  alleged  that  the  judgments  were  wholly  the  result  of 
the  conspiracy  and  confederation  set  out  and  the  fraud  prac- 
ticed in  pursuance  thereof,  and  are  in  equity  and  good  con- 
science void  and  ineffectual  for  any  purpose  whatever,  and 
ought  not  to  be  enforced,  but  that,  nevertheless,  the  same  air 
at  law  "liens  upon  the  real  estate"  described  in  the  bill,  "and 
charges  against  the  respective  interests  of  the  plaintiffs." 
There  were  other  allegations  showing  that  plaintiffs  could 
only  obtain  relief  in  equity. 

The  Circuit  Court  sustained  a  demurrer  to  the  bill,  being  of 
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opinion  that  the  value  of  the  matter  in  dispute  was  not  suffi- 
cient to  give  jurisdiction.  On  appeal  to  this  court,  we  said, 
defining  the  matter  in  dispute  and  its  value: 

''The  matter  in  dispute  is  whether  the  lands  in  which  the 
plaintiffs  have  a  joint  undivided  interest  of  one-half  can  be 
sold' to  pay  all  the  claims,  in  the  aggregate,  which  the  defend- 
ants, by  combination  and  conspiraof,  procured  the  Probate 
Court  to  allow  against  the  estate  of  Hiram  Evans.  The  es- 
sence of  the  suit  is  the  alleged  fraudulent  combination  and 
conspiracy  to  fasten  upon  that  estate  a  liability  for  debts  of 
John  Evans,  which  were  held  by  the  defendants  and  which 
they,  acting  in  combination,  procured,  in  cooperation  with 
Jam^  Ev^ns,  to  be  aUowed  as  claims  against  the  estate  of 
Hiram  Evans.  By  reason  of  that  combination,  resulting  in 
the  allowance  of  all  those  claims  in  the  Probate  Court,  as  ex- 
penses of  administering  the  estate  of  Hiram  Evans,  the  de- 
fendants- have  so  tied  their  respective  claims  together  as  to 
make  them,  so  far  as  the  plainti£fs  and  the  relief  sought  by 
them  are  concerned,  one  claim." 

And  we  further  said: 

''That  it  was  competent  for  the  Circuit  Court  upon  the  case 
made  by  the  bill  to  deprive  the  defendants,  acting  in  combina- 
tion and  claiming  the  benefit  of  the  orders  made  in  the  Probate 
Court  allowing  their  respective  claims.  That  the  value  of  the 
matter  in  dispute  in  the  Circuit  Court  was  the  iEiggr^ate 
amount  of  all  the  claims  so  allowed  against  the  estate  of  Hiram 
Evans." 

The  decree  of  the  Circuit  Court  was  reversed  with  du^ections 
to  set  aside  the  order  dismiamng  the  bill  and  to  overrule  the  de- 
murrer. 

Upon  the  return  of  .the  case  to  the  Circuit  Court  defendants 
answered,  and  the  court,  after  hearing  evidence,  found  that 
there  was  a  "total  failure  to  establish  the  fact  alleged  in  the 
biU,  thitt  the  said  defendants  or  any  two  or  more  of  them,  whose 
claims  in  the  aggregate  exceeded  the  sum  of  $2,00Q,  exclusive 
of  interest,  conspired  and  confederated  together  in  procuring 
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the  allowance  of  said  claimB,  and  therefore  the  court  is  without 
jurisdiction." 

On  this  ruling  errors  are  assigned,  and  it  is  contended  (1) 
that  an  actual  conspiracy  was  not  necessary  where  the  action 
and  conduct  of  the  defendants,  acting  by  and  through  their 
attorneys  with  the  attorney  of  the  administrator,  were  such  as 
to  procure  the  fraudulent  allowance  of  the  claims;  (2)  that  the 
true  test  of  jurisdiction  in  a  proceeding  of  this  kind  is  the 
value  of  the  property  upon  which, the  inequitable  liens  rest, 
and  not  the  amount  of  such  liens. 

The  first  proposition  was  decided  adversely  to  appellants' 
contention  on  the  former  appeal.  As  we  have  already  seen, 
it  was  the  fraudulent  combination  and  conspiracy  which  imited 
the  claims  and  made  the  aggregate  of  the  claims  the  matter  in 
dispute.  By  reason  of  that  combination  we  decided  the  claims 
were  "so  tied"  together  as  to  make  them,  "so  far  as  the  plain- 
tiffs and  the  relief  sought  by  them  are  concerned,  one  claim." 
We  further  decided,  "the  validity  of  all  the  claims  depends 
upon  the  same  facts.  The  lien  on  the  lands  which  is  asserted 
by  each  defendant  has  its  origin  as  well  in  the  combination  to 
which  all  were  parties  as  in  the  orders  of  the  Probate  Court, . 
which,  in  furtherance  of  that  combination,  were  procured  by 
their  joint  action.  Those  orders  were  conclusive  against  the 
plaintiffs,  as  to  all  the  claims,  if  the  claims  could  be  allowed  at 
all  against  the  estate  of  Hiram  Evans.  A  comprehensive  de- 
cree by  which  the  plaintiff  can  be  protected  against  those  or- 
ders will  avoid  a  multipUcity  of  suits,  save  great  expense  and 
do  justice.  If  the  plaintiffs  do  not  prove  such  a  combination 
and  conspiracy,  in  respect,  at  least,  of  so  many  of  the  speci- 
fied claims  as  in  the  aggregate  will  be  of  the  required  amount, 
then  their  suit  must  fail  for  want  of  jurisdiction  in  the  Circuit 
Court;  for,  in  the  absence  of  the  aU^ed  combination,  the  claim 
of  each  defendant  must,  according  to  our  decisions,  be  regarded, 
for  purposes  of  jurisdiction,  as  separate  from  all  the  others." 
With  this  ruling  the  decision  of  the  Circuit  Court  was  accu- 
rately in  accord. 

VOL.  ccxii— 28 
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But  the  finding  of  the  court,  that  there  was  no  combination 
between  defendants  having  claims  to  the  jurisdictional  amount, 
is  contested.  ''The  specific  and  material  charge  is/'  counsel 
say,  "that  there  was  an  agreement  or  understanding  between 
the  defendants  on  the  one  hand  and  the  administrator  on  the 
other."  And  it  is  contended  further  that  parties  may  "con- 
spire through  their  attorneys  as  well  as  in  person."  This  may 
be  conceded,  but  the  attorney  must  be  the  agent  of  all  to  bind 
all,  and  the  testimony  does  not  establish  such  agency.  It 
shows  only  that  the  attorney  for  one  of  the  claimants  was  also 
the  attorney  for  the  administrator  and  advised  him  to  allow 
all  the  claims.  It  is  not  shown  that  he  was  the  attorney  of  any 
other  claimant.  It  is,  however,  contended  that  it  must  be  pre- 
sumed that  he  was  attorney  for  aU  from  the  fact  of  his  having 
advised  the  payment  of  all,  and  from  the  fact  that  he  is  the 
attorney  for  several  of  the  claimants  in  this  case.  The  pre- 
sumption cannot  be  made.  It  was  easy  for  appellants  to  have 
shown  that  he  was  the  attorney  for  the  other  claimants.  He 
and  they  were  available  witnesses,  and  as  the  burden  was  upon 
appellants  to  establish  the  charge  of  the  conspiracy,  which 
was  the  foundation  of  the  suit,  the  presumptions  are  against 
appellants'  contention  rather  than  for  it. 

Decree  affirmed. 


GREENAMEYER  v.  GOATE. 

APPEAL    FROM    THE    SUPREME    COURT    OF    THE    TERRCTORY    OF 

OKLAHOMA. 

No.  100-    Submitted  January  4,  1909.— Decided  February  23,  1909. 

When  the  Secretary  of  the  Interior  has  juriadiction  of  a  land  contest 
and  grants  a  rehearing  he  is  not,  nor  is  this  court,  bound  by  the  facts 
found  by  his  predecessor  on  the  original  hearing,  Potter  v.  HaU,  189 
U.  S.  292;  after  such  a  rehearing  and  when,  as  in  this  case,  new  testi- 
mony is  allowed,  the  decision  then  made  is  the  ultimate  action  of  the 
department. 
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The  hdder  of  a  patent  obtained  by  error  of  la  w  of,  or  fraud  or  impodtion 
on,  the  Land  Department,  may  be  dedared  to  hold  the  same  as  trus- 
tee for  another;  but  the  fraud  must  have  been  eio  practiced  as  to  have 
prevented  the  unsuccessful  party  from  fuUy  exhibiting  his  case,  and 
if  the  case  has  been  f  uUy  considered  the  decision  of  the  proper  officers 
is  !h  the  nature  of  a  judicial  determination.  Vance  v.  Bitrbank,  101 
U.  8. 514. 

18  OklahoBaa,  160,  affirmed. 

Appellant  and  appellee  were  respectively  plaintiff  and  de- 
fendant in  the  courts  below,  and  we  shall  so  designate  them. 

Plaintiff  brought  this  suit  in  the  District  Court  of  Kay 
County,  Oklahoma,  to  be  declared  the  owner  of  the  legal  title, 
to  lots  1  and  2  and  the  E.  ^  ofthe  N.  W.  \,  section  18,  township 
26  N.,  R.  2  K,  Indian  Meridian,  and  to  require  a  conveyance 
of  the  land  to  him  by  defendant.  A  demurrer  to  the  petition 
was  sustained  and  a  judgment  entered  dismissing  the  suit, 
which  was  affirmed  by  the  Supreme  Court  of  the  Territory. 

The  petition  shows  the  following  facts:  August  9,  1893,  a 
portion  of  the  Territory,  known  as  the  Cherokee  Outlet,  was 
opened  for  settlement.  The  plaintiff  complied  with  the  terms 
of  the  proclamation  of  the  President  of  the  United  States,  and, 
having  served  as  a  soldier  during  the  War  of  the  rebeUion  for  a 
period  of  two  years,  and  being  otherwise  qualified,  filed  in  the 
United  States  land  office  at  Perry>  Oklahoma,  a  soldier's 
declaratory  statement  for  the  land.  On  the  eighth  of  March, 
1894,  he  duly  transmitted  his  declaratory  statement  into  home- 
stead mtry  No.  5588,  for  the  same  premises,  nioved  a  house 
upon  and  took  up  his  residence  upon  tiiem,  and  continuously 
lived  thereon  with  his  family  from  such  time  for  seven  years, 
cultivated  40  acres  thereof,  ''cropped  the  same,  and  grazed  40 
acres  in  addition,"  and  erected  improvements  of  the  value  of 
1450.  That  after  such  residence  and  cultivation  he  made  ap- 
plication in  due  form  to  make  final  proof,  which  offer  was  re- 
jected. 

On  November  24,  1893,  the  defendant  made  homestead 
entry  No.  4447  upon  the  land,  subject  to  plaintiff's  soldier's 
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declaratory  statement/  and  on  the  fourth  of  March,  1904,  filed 
a  contest  affidavit  in  the  land  office  at  Perry,  alleging  settle- 
ment three  days  prior  to  such  declaratory  statement. 

The  contest  came  on  for  hearing  before  the  local  land  office 
and  that  office  decided  in  favor  of  defendant.  This  decision 
was  reversed  by  the  Commissioner  of  the  General  Land  Office, 
and,  on  appeal  to  the  Secretary  of  the  Interior,  by  that  officer. 
Their  opinions  and  judgments  are  attached  to  the  petition. 

A  petition  for  review  being  filed  by  defendant,  a  rehearing 
was  ordered  and  the  matter  remanded  to  the  local  land  office 
for  further  hearing  upon  questions  of  fact,  but  the  petition 
for  review  was  denied.  The  opinion  of  the  Secretary  is. at- 
tached to  the  petition.  The  matter  was  duly  heard  by  the 
local  office,  which  office  recommended  adversely  to  plaintiff. 
The  decision  was  affirmed  by  the  Commissioner,  and  the  home- 
stead entry  of  plaintiff  ''held  for  cancellation,  subject  to  the 
right  of  appeal."  An  appeal  was  taken  to  the  Secretary  of  the 
Interior  on  July  3,  1900,  and  that  officer  reversed  the  depart- 
mental decision  (A  June  21, 1898,  in  favor  of  plaintiff,  affirmed 
the  ruling  of  the  local  land  office  against  him,  and  cancelled 
his  entry. 

Plaintiff  filed  a  petition  for  review,  which  was  denied,  and 
the  case  was  finally  closed,  the  entry  of  defendant  ''reinstated, 
and  his  rights  in  and  to  said  tracts  were  held  to  be  both  prior 
and  superior  to  those  of  this  plaintiff." 

Defendant  submitted  his  final  proofs,  and  prior  to  the  com- 
mencement of  the  suit  obtained  a  patent  conveying  to  him  the 
tract  in  question,  and  holds  the  legal  title  thereto. 

The  petition  alleges  the  superiority  of  plaintiff's  right  to 
defendant's  right,  and  that  by  a  proper  application  of  the 
law  to  the  facts  as  proved  in  said  cause  and  found  by  the  der 
cisions  of  the  land  office  the  claim  of  the  plaint9f  "should  have 
been  finally  held  prior  and  superior  to  the  claim  of  said  defend- 
ant, and  the  patent  conve3dng  title  to  said  tract  should,  and 
would  have  been  made  and  delivered"  to  plaintiff.-  The  mis- 
application of  the  law,  plaintiff  alleges,  consisted  in:  the  dif- 
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fereht  conclusion  drawn  from  the  facts  in  the  decision  of  July  3, 
1900,  in  which  the  improvements  put  upon  the  land  by  de- 
fendant were  declared  sufficient,  from  that  deduced  in  the  de- 
cision of  June  11,  1898,  in  which  the  improvements  were  de- 
cided to  be  insufficient  to  initiate  a  valid  right  of  settlement. 
The  last  opinion  is  quoted  from  as  foUows: 

"After  a  thoh)ugh  examination  of  the  testimony,  the  depart- 
ment is  of  the  opinion  that  the  acts  of  Coate  were  insufficient 
to  hold  the  land  against  the  soldier's  declaratory  filing  of  Green-- 
ameyer. 

"If  it  should  be  conceded  that  everything  claimed  to  have 
been  done  by  Coate  in  the  way  of  settlement  were  true,  his 
said  acts  would  not,  in  the  judgment  of  this  department,  con- 
stitute him  a  bona  fide  settler  prior  to.  the  19th  day  of  Septem- 
ber, 1893,  when  the  defendant  made  his  declaratory  statement 
<rf  record," 

And  it  is  alleged  that  def radant — 

"Coate  reached  the  land  between  one  and  two  o'clock  on  the 
afternoon  of  the  opening  and  remained  on  or  adjacent  to  the 
claim  until  the  20th,  four  days.  All  that  he  did  in  these  four 
days  was  to  stick  his  flag  and  dig  a  hole  which  he  calls  a  start- 
ing of  a  well,  two  feet  deep  and  two  and  a  half  or  three  feet 
across.  He  then  left  and  went  back  to  his  home  in  Kansas,  150 
miles  distant.  The  digging  of  this  hole  would  not  require  more  " 
than  an*  hour's  labor  by  one  man.  This  was  all  he  did  between 
the  16th  and  20th,  while  he  remained  on  or  near  this  claim,  to 
his  return  to  Kansas,  the  rest  of  his  time  he  spent  'watching 
people  o£F'  of  the  claim  and  in  going  to  Newkirk  on  the  19th 
to  'file  by  miBul/  He  did  not  return  to  the  claim  after  leaving 
on  the  20th  of  September  until  the  22d  of  October,  and  his  re- 
turn at  that  time  was  due  to  the  fact  that  he  received  a  letter 
from  one  White,  stating  a  soldier  had  filed  on  the  land."  . 

It  is  alleged  that  the  two  decisions  were  made  upon  "pre- 
cisely the  same  state  of  facts;",  that  the  decision  of  June  21, 
1898,  and  October  5, 1898,  correctly  applied  the  law,  and  that 
of  July  3, 1900,  rever^g  the  prior  decisions,  misapplied  the  law. 
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For  a  second  cause  of  action  plaintiff  alleged  the  foregoing 
facts,  and  further  alleged  that  fraud  and  deceit  were  practiced 
upon  the  land  office  by  defendant,  which  caused  the  defeat  of 
plaintiff  in  the  litigation,  and  that  by  cunning  and  deceit  de- 
fendant so  concealed  his  fraudulent  practices  from  plaintiff 
that  the  latter  was  unable  to  procure  evidence  to  prove  the 
fraud  in  the  contest  suit.  That  about  the  first  of  December, 
1893,  the  plaintiff  learned  that  defendant  was  the  owner  of  and 
in  possession  of  160  acres  of  land  in  Morris  County,  Kansas; 
that  he  obtair.ed  an  abstract  of  the  ''registry  records"  of  Mor- 
ris County,  which  showed  that  defendant  was  owner  of  180 
acres  of  land,  and  July  9,  1894,  he  further  learned  that  in 
January  of  that  year  defendant  had  fraudulently  placed  cm 
record  a  deed  for  the  land  to  his  son-in-law,  to  enable  defend- 
ant to  make  proof  before  the  Land  Department,  and  that  plain- 
tiff was  unable  to  obtain  proof  thereof  in  time  to  use  in  daid 
contest.  That  the  nature  of  defendant's  fraud  was  such  that 
he  could  and  did  conceal  it  from  plaintiff  and  the  Land  Departr 
ment;  that  the  deed,  while  it  wafi  executed  upon  the  twenty- 
seventh  of  January,  1894,  was  antedated  so  as  to  appear  to 
have  been  made  August  30, 1893,  and  that  by  these  fraudulent 
means  defendant  caused  it  to  appear  that  he  had  sold  and  con- 
veyed the  land  on  the  thirtieth  of  August,  1893,  whereas  he 
continued  to  own  the  same  until  January,  1894,  and  was  there- 
fore disqualified  from  taking  and  holding  any  interest  in  the 
land  involved  in  the  action.  And  it  is  alleged  that  defendant 
introduced  in  evidence  in  the  contest  cause  a  certified  copy  or 
statement  from  the  records  of  Morris  County,  in  order  to  de- 
ceive the  Land  Department  and  defraud  pliuntiff ,  and  to  estab- 
lish that  defendant  had  the  necessary  qualifications  to  make 
entry  and  settlement  upon  the  land. 

It  is  alleged  tliat  plaintiff  has  but  recently  discovered  the 
"evidence  to  prove  the  foregoing  charge  of  fraud,  conceal- 
ment and  imposition,  and  is  now  ftble  to  prove  the  facts 
OS  to  both  as  set  forth."  Other  facts  will  appear  in  the 
opinion. 
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Mr.  John  W,  Adama,  Mr.  Kos  Harris  and  Mr.  WiUiam  E. 
Keith,  for  appellant: 

A  party  by  acquiescing  in^  or  acknowledging  the  title  of 
another^  or  standing  by  and  seeing  another  making  costly 
improvements  or  recognizing  a  clidm  or  lien  of  another,  is 
estopped  from  subsequently  disputing  its  vaUdity.  2  Herman 
on  Estoppel,  §1069;  Brayles  v.  N<ndin,  59  Tennessee,  191; 
.  Moale  V.  Baltimore,  56  Maryland,  496;  Hart  v.  Hugvet,  33  La. 
Ann.  362;  BeUa  v.  Worthr  32.  N.  J.  Eq.  32. 

Coate  could  have  had  no  right  to  a  patent,  if  he  had  not 
filed  thereon  in  the  manner  provided  by  the  statute.  It  was, 
therefore,  a  misapplication  of  the  law  to  receive, or  consider 
proof  denying,  the  soldier's  preference  right,  once  solemnly 
recognized  in  the  very  filing  made  by  Coate,  without  which 
he  could  have  no  right  imder  the  facts  in  the  contest'case. 

The  allegations  of  the  petition  present  such  a  case  of  fraud, 
cunning  and  decfeit  as  will  warrant  a  court  of  equity  to  grant 
relief.  Johnson  v.  Tmvdey,  13  Wall.  72,  86;  Vance  v.  Bwrbank, 
101  U.  S.  514;  CrcAg  v.  Leitensdorfer,  123  U.  S.  212;  Gonzales  v. 
French,  164  U.  S.  342;  Qidmbie  v.  Conlan,  104  U.  S.  425; 
LyOe  V.  Arkansas,  22  How.  203;  Calhoun  v.  Violet,  173  U.  S, 
63. 

The  legal  title  has  passed  from  the  Government,  and  the 
plaintiff  could  not  obtain  any  relief  in  the  Land  Department, 
but  in  cases  of  this  kind,  where  a  patent  has  be^  wrong- 
fully or  fraudulently  obtained,  equity  wiU  treat  the  fraudulent 
patentee  as  a  trustee  for  the  party  against  whose  rights  the 
fraud  has  operated  and  decree  a  transfer  of  the  legal  title  to 
the  party  who,  but  for  the  wrong  or  fraud,  would  have  re- 
ceived the  title.  In  re  Emblem,  161 U.  S.  52;  Johnson  v.  Tows- 
ley,  13  Wall.  72;  Moore  v.  Bobbins,  96  U.  S.  530;  Marguez  v. 
Pri^ne,  101  U.  8.  473;  St.  Louis  Smelt.  &  Befining  Co.  v. 
Kemp,  104  U.  S.  636;  Steel  v.  St.  Louis  Smelting  Co.,  106 
U.  S.  447;  Monroe  CatOe  Co.  v.  Becker,  147  U.  S.  47;  Turner 
V.  Sawyer,  150  U.  S.  578;  Emblem  v.  Lincoln  Land  Co.,  184 
U.  S.  659. 
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Mr.  W.  S.  Cline  and  Mr.  C.L.  Pinkham  for  appellee: 

The  question  of  what  are  suflScient  acts  of  good  faith  on  the 
part  of  one  settlmg  upon  goyemmient  land,  and  what  partio- 
uliEu:  acts  are  sufficient  evidence  of  the  continuance  of  an  orig- 
inal act  of  settlement  which  s^r^ates  the  tract  settled  upon, 
must  necessarily  vary  with  the  varying  circumstances  of  each 
particular  case,  and  the  determination  of  such  question  must  be 
left  to  the  judgment  of  those  tribunals  which  are  established 
fdr  the  purpose  of  disposing  of  the  public  land;  and  when  such 
tribunals  determine  in  good  faith  that  the  law  has  been  com- 
plied with  in  a  particular  case,  their  determination  is  final. 
Moore  v.  RMnns,  96  U.  S.  530;  Marquez  v.  Frisbie,  101  U.  S. 
473;  Btoffenning  v.  C.,SL  P.,  M.  <ft  0.  By.  Co.,  163  U.  S.  323; 
Vance  v.'J5ui*an*,  101  U.  S.  614;  Qidfiby  v.  CorUan,  104  U.  S. 
420;  Sted  v.  SmelHng  Co.,  106  U.  8.  447;  Baldwin  v.  Storks, 
107  U.  S.  463;  De  Carnbra  v.  Rogers,  189  U.  8.119. 

If  there  is  any  evidence  which  tends,  in  any  degreOj  how- 
ever slight,  to  support  the  conclusion  of  the  Secretary  as  an- 
nounced in  his  opinion,  then  such  conclusions  become  final, 
and  a  court  of  equity  will  not  interfere. 

The  findings  of  Secretary  Bliss  were  not  ultimate  findings 
of  fact  in  said  contest  proceedings.  While  said  contest  pro- 
ceeding was  pending  before  the  department,  the  Secretary  of 
the  Interior  granted  the  petition  for  rehearing  of  the  defend- 
ant, and  after  a  retrial  of  the  ccmtest  case,  and  on  the  facts 
adduced  on  the  retrial  of  said  contest  it  was  found  by  the  land 
tribunal  that  the  defendant  was  entitled  to  the  land. 

The  department  merely  reconsidered  a  question  passed  upon 
in  the  progress  of  the  cause.  The  findings  of  Secretary  Hitch- 
cock became  and  are  the  findings  of  ultimate  facts,  finally 
reached  in  said  contest.    See  PoUer  v.  Hail,  189  U.  S.  292. 

As  to  the  contention  of  appellant  that  fraud  and  imposition 
were  practiced  upon  him  and  upon  the  Land  Department,  the 
appellant  has  not  brought  himself  within  the  rule  under  which 
courts  of  equity  will  grant  relief.  Vance  y.  Biahank,  101  U.  S. 
514;  De  Cambra  v.  Rogers,  189  U.  S.  119;   United  States  v. 
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Throckmorton,  98  U.  S.  65;  Fmse  v.  Hummel  et  al.,  37  Pac. 
Rep.  458;  Esies  v.  Timmons,  12  Oklahoma,  537;  S.  C,  73  Pac. 
Rep.  303. 

The  fraud  practiced  which  is  sufficient  to  set  aside  the  final 
judgment  is  one  that  arises  extrinsically,  that  prevents  a  party 
from  having  a  fair  trial,  or  having  any  trial  for  the  develop- 
ment of  the  fac  j3,  and  not  a  case  where  a  full,  fair  and  free 
trial  is  had  or  tendered,  wherein  the  person  alleged  to  have 
been  defrauded  was  present  in  peiison  and  by  attorney,  and 
heard  and  saw  what  is  alleged  to  have  been  the  perpetration 
of  a  fraud,  and  had  then  and  there  the  opportunity  to  refute 
it,  which  he  failed  to  do,  or,  believing  himself  to  have  success- 
fuUy  done  it,  submits  his  cause  for  final  determination.  In 
such  case,  the  conclusion  reached  is  final.  See  Hiiss  v.  BUlings 
(Minn.),  43  N.  W.  Rep.  797,  afiirmed,  Wilkins  v.  Sherwood,  56 
N.  W.  Rep.  691;  Gray  v.  Barton  (Mich.),  23  N.  W.  Rep.  813; 
Lee  V.  Johnsm,  116  U.  S.  48;  Cothaueen  v.  Kerting  (C.  C),  29 
Fed.  Rep.  821;  Frie9e  v.  Hummel  (Ore.),  37  Pac.  Rep.  458. 

Mr.  Justice  McEenna,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  case  presents  apparently  contradictory  decision  between 
two.  Secretaries  of  the  Interior  and  plaintiff  contends  upon  the 
same  set  of  facts.  But  this  contention  is  not  sustained  by  the 
record.  The  first  decision  of  the  local  office  was  adverse  to 
the  plaintiff,  but  the  decision  was  reversed  by  the  Interior 
Department,  the  Commissioner  and  the  Secretary  of  the  In- 
terior taking  a  different  view  of  the  facts  from  that  taken  by 
the  local  land  office.  But  a  rehearing  was  granted,  and  while 
in  the  opinion  granting  it  the  Secretary  repeated  his  view  of 
the  facts,  further  testimony  was  allowed  to  be  introduced. 
Further  testimony  was  introduced,  and  the  local  office  found 
that,  while  it  was.  conflicting — 

"the  preponderance  of  it  showed:  first.  That  the  contestant 
settled  on  the  land  in  controversy  on  thje  afternoon  of  Septem- 
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ber  16,  1893;  that  he  put  up  a  flag  and  commenced  a  well; 
that  he  remained  thereon  until  the  20th  of  September,  1893; 
that  he  returned  in  October,  1893,  and  built  a  small  house, 
put  up  a  few  trees  and  had  some  breaking  done;  that  he  again 
went  to  Kansas  in  November,  1893,  and  remained  there  until 
February,  1894,  when  he  again  returned  to  the  land  in  con- 
troversy and  built  a  large  and  better  house;  that  he  has  resided 
[upon],  improved  and  cultivated  part  of  the  said  land  from 
that  time  to  the  present;  that  he  has  substantially  complied 
with  all  the  requirements  of  the  homestead  law. 

"Second.  We  find  that  his  absence  from  the  land  from  No- 
vember, 1893,  to  February,  1894,  was  excusable  because  of 
his  financial  and  physical  condition. 

♦  ♦  He  He  *♦  ♦  ♦ 

"  Fourth.  We  find  that  there  was  no  fraud  in  conveying  the 
land  formerly  owned  by  the  contestant  to  his  son-in-law  some 
months  befc«^  the  opening  of  the  country  to  settlement. 

"Fifth.  That  the  settlement  rights  of  the  contestant  were 
commenced  before  the  defendant  filed  his  soldier's  declaratory 
statement,  and  that  the  said  rights  so  acquired  have  been 
followed  up  as  required  by  law." 

The  ofiice  reconmiended  that  the  entry  of  the  defendant  "be 
permitted  to  stand."  The  finding  and  decision  were  succes- 
sively affirmed  by  the  Commissioner  of  the  General  Land  Office 
and  the  Secretary  of  the  Interior,  in  an  elaborate  opinion,  in 
which  the  testimony  was  quoted  and  commented  upon.  And 
to  these  decisions  we  must  look  as  the  ultimate  action  of  the 
Department.  It  is  of  no  legal  consequence  that  different  views 
were  expressed  in  other  decisions.  It  is  not  contended  that 
Secretary  Hitchcock,  when  he  rendered  the  last  decision,  did 
not  have  complete  jurisdiction  of  the  case.  It  seems  to  be 
contended  that  he  was  bound  by  the  facts  found  by  his  pred- 
ecessor, Mr.  Bliss,  and  that  this  court  is  likewise  so  boimd. 
The  contention  is  untenable.  Pot^  v.  HaU,  189  U.  S.  292. 
In  that  case  it  was  said: 

"The  fact  that  the  final  conclusion  as  to  the  ultimate  facts 
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reached  by  the  Department  differed  fropi  the  conception  of 
such  ultimate  facts  entertained  by  the  Department  in  previous 
stages  of  the  controversy,  affords  no  ground  for  disregarding 
the  conclusion  of  ultimate  fact  finally  reached^  which  was  bind- 
ing between  the  parties/' 

But  besides,  as  we  have  seen,  additional  testidiony  was  taken. 
It  was  upon  that  testimony,  as  well  as  upon  that  which  was 
before  Secretary  Bliss,  that  the  decision  of  Secretary  Hitchcock 
was  based.  It  is  true  the  petition  alleges  that  ^uch  decision 
was  made  upon  "precisely  the  same  state  of  facts''  as  that  of 
Secretary  Bliss,  biit  the  allegation  is  contradicted  by  the  ex- 
hibits which  are  attached  to  the  petition  iwd  expreasly  made 
part  thereof. 

The  contentions  upon  which  plaintiff  bases  his  second  cause 
of  action  are  equally  without  merit.  The  issue  of  fraud  which 
plaintiff  made  upon  the  ownership  of  land  in  Kansas  and  the 
conveyance  thereof  to  his  son-in-law  was  passed  on  by  the 
Land  Department  and  decided  adversely  to  plaintiff.  There 
was  evidence  other  than  copies  of  the  record.  The  integrity 
of  the  deed  by  the  defendant  to  his  son-in-law  was  challenged. 
The  evidence  is  not  recited  in  the  opinion  of  the  local  land 
office.  It  is  recited  in  the  opinion  of  Secretary  Hitchcock, 
and  it  tended  to  show  that  the  deed  was  a  consummation  of 
transactions  between  defendant  and  his  spn-in-law  which  es- 
tablished its  vaUdity,  and  which  were  inconsistent  with  the 
supposition  (A  its  having  beeo  antedated. .  However,  the  issue 
was  met  and  decided  upon  testimony  submitted,  and  no  fact 
is  alleged  which  supports  the  statement  that  plaintiff  was 
prevented  from  exhibiting  bis  whole  case.  He  had  certainly 
plenty  of  time  for  preparation.  •  The  land  was  opened  to  settle- 
ment September  3,  1803.  On  the  nineteenth  of  that  month 
plaintiff  filed  his  soldier's  declaratory  statement  upon  the  land. 
Defendant  made  his  homestead  entry  November  24,  1893,  and 
on  the  twenty-eighth  of  March,  1894,  instituted  a  cbntest 
against  plaintiff,  which  was  not  heard  until  October  18,  1895. 
A  decision  was  rendered  on  such  contest  October  24,  1895i 
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The  progress  of  the  case  was  somewhat  slow  in  the  Interior  De- 
partment, the  rehearing  applied  for  by  defendant  being  granted 
February,  1899,  five  years  after  the  institution  of  the  contest. 
It  thus  appears  that  plaintiff  had  from  the  twenty-eighth  of 
March,  1894,  until  October  18,  1895,  to  prepare  for  the  first 
hearing  upon  the  contest,  and  had  over  five  years  to  the  final 
hearing,  in  1899.  And  he  alleges  that  he  had  learned  as  early 
as  January,  1894,  that  the  deed  of  defendant  to  his  son-in-law 
was  fraudulent.  It  is  true  he  attempted  to  show  diligence  in 
his  investigations,  but  all  he  did  was  to  visit  Morris  County 
in  1894,  and  to  send  an  attorney  there  in  1899,  who  discovered 
nothing.  And  he  finally  alleges,  that  on  or  about  the  first  of 
March,  1901,  which  was  after  the  proceedings  in  the  Land  De- 
partment had  closed,  he  learned  ''of  the  existence  of  proof 
sufficient  to  substantiate  the  allegations  of  fraud  and  impo- 
sition on  the  defendant's  part."  From  whom  or  how  he  learned 
it  or  what  defendant  did  to  keep  it  from  him,  is  not  alleged. 
These  allegations  only  show  that  the  plaintiff  has  further  evi- 
dence upon  one  of  the  issues  made  before  the  Land  Department, 
which  he  had  abundance  of  time  and  opportunity  to  discover 
and  present,  and  no  fact  is  alleged  that  anything  was  done  to 
prevent  him  from  discovering  or  presenting  it,  except  the  gen- 
eral allegation  that  cunning  and  deceit  were  practiced  upon 
him.  Of  what  they  consisted  he  does  not  all^e,  or  why  they 
endured  and  were  successful  for  over  five  years  and  until  the 
case  was  closed  in  the  Land  Department. 

The  case  therefore  falls  within  the  doctrine  of  Yavce  v.  J3ur- 
haTik,  101  U.  S;  514,  519;  Be  Cambra  v.  Rogers,  189  U.  S.  119; 
Estea  V.  Timmans,  199  U.  S.  391 ;  UnUed  States  v.  Throckmorton, 
98  U.  S.  65;  Friese  v.  Hummel  (Ore.),  37  Pac.  Rep.  458.  In 
Vance  v.  Burhank,  supra,  this  court  said,  expressing  the  prin- 
ciple that  is  to  be  appfied  in  cases  like  that  at  bar: 

''It  has  also  been  settled  that  the  fraud  in  respect  to  which 
relief  Will  be  granted  in  this  class  of  cases  must  be  such  as  has 
been  practiced  on  the  unsuccessful  party,  and  prevented  him 
from  exhibiting  his  case  fully  to  the  department,  so  that  it  may 
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properiy  be  said  there  never  has  been  a  dedaion  in  a  real  con- 
test about  the  subject-matter  of  inquiry.  False  testimony  or 
forged  documents  even  are  not  enough,  if  the  disputed  matter 
has  actually  been  presented  to  or  considered  by  the  appropriate 
tribunal.  UnUed  States  v.  Throckmorton,  98  U.  S.  61;  Mar- 
quez  V.  FriAie,  -supta.  The  decision  of. the  proper  officers  of 
the  department  is  in  the  nature  of  a  judicial  determination  of 
the  matter  in  dispute." 

The  cases  adduced  by  plaintiff  are  consistent  with  that  prin- 
ciple. They  only  declare  the  general  doctrine  that  the  holder 
of  a  patent  may  be  declared  to  hold  the  same  as  trustee  for 
another  when  he  has  procured  it  by  an  error  of  law  committed 
by  the  Land  Department,  the  facts  being  undisputed,  or  by 
fraud  or  imposition  upon  that  Department;  Of  the  character 
of  the  fraud  and  in  what  way  or  under  what  circumstances 
exerted  in  order  to  be  a  ground  of  relief,  the  cases  we  have 
cited  are  examples. 

Decree  affirmed, 

FREDERIC  L.  GRANT  SHOE  COMPANY  v.  W.  M.  LAIRD 

COMPANY. 

ERROR  TO  THE  DISTRICT  COURT  OP  THE  UNITED  STATES  FOR  THE 
WESTERN  DISTRICT  OF  NEW  YORK. 

No.  35.     Argued  December  2,  1908.— Decided  February  23,  1909. 

The  time  within  which  a  writ  of  error  may  be  brought  to  review  an  ad- 
judication of  bankruptcy  of  the  District  Court  is  two  years  as  regu- 
lated by  If  4,  5,  of  the  act  of  March  3, 1891,  c.  517,  26  Stot.  826, 827, 
and  not  thirty  days,  the  time  fixed  for  appeals  by  general  order  of 
this  court  in  bankruptcy.  No.  36.  AUen  v.  Southern  Pacific  Co.,  173 
U.S.  479. 

A  bin  of  exceptions  is  not  necessary  when  it  adds  nothing  to  the  record. 
C.  H.  Nichols  Lumber  Co.  v.  Franson,  203  U.  S.  278. 

The  objections  to  a  double  resort  to  review  decisicHis  of  the  lower  courts 
to  both  the  Circuit  Court  of  Appeals  and  this  court  do  not  apply  where 
the  proceeding  in  the  Circuit  Court  of  Appeals  is  merely  revisory  as 
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it  18  under  {  24ft  of  the  Banknipti^  Act;  and  a  merely  interiocutoiy 
dejciflion  in  nidi  a  proceeding  cannot  prevent  a  case  otiierwiae  proper 
to  be  Inroiii^t  herci  front  being  taken  to  this  court  after  final  judgment. 

Ph)Table  daima,  on  which  a  petition  to  have  the  debtor  adjudicated  a 
bankrupt  under  (  59b  of  the  Bankruptcy  Act  can  be  baaed,  are  doims 
that  can  be  proved  in  the  prpeeedinge,  and  a  liquidation  may  be  or- 
dered on  tJie  filing  of  tJie  petition  to  aaoertain  whether  the  petition  is 
baaed  on  a  proi^ble  daim. 

A  provable  daim  may  be  baaed  on  tJie  breach.of  an  ezpreae  warranty. 

The  facts:  are  stated  in  the  opinioOv 

Mr.  P.  M.  French  for  plaintitf  in  error. 

Mr.  Hiram  R.  Wood  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  a  certificate  concerning  the  jurisdic- 
tioa,  of  the  District  Court  on  the  following  facts:  The  W.  M. 
Laisd  Company  filed  a  petition  in  bankruptcy  against  the 
Frederic  L.  Grant  Shoe  Company,  alleging  acts  of  bankruptcy 
and  setting  up, a  claim  for  $3,732.80  for  the  breach  of  an  ex- 
press warranty  of  shoes  sold  to  it  by  the  latter.  The  Shoe 
Company  answered,  denying  the  foregoing  allegations,  and  deny- 
ing that  the  claim  alleged  was  a  pit)vable  claim.  The  case  com- 
ing on  to  be  tried  before  a  jiuy,  it  moved  the  court  to  dismiss 
the  proceecGng  for  want  of  jurisdiction.  The  motion  was  de- 
nied, and  insolvency  and  acts  of  bankruptcy  being  admitted, 
the  claim  was  liquidated  at  $3,454,  the  Shoe  Company  offering 
no  evidence.  The  Shoe  Company  was  adjudged  a  bankrupt, 
and  at  the  same  time  the  juc^ge  certified  that  the  jurisdiction 
of  the  couft  to  make  such  an  adjudication  on  a  claim  for  unliq- 
uidated damages  was  the  only  question  in  issue.  Afterwards 
this  writ  of  error  was  brought,  the  taking  of  jurisdiction  being 
the  only  error  assigned.^ 

It  already  has  been  decided  between  these  parties  that  a  writ 
of  «rror,  not  an  appeal,  is  the  proper  means  of  bringing  the 
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case  here.  203  U.  S.  502.  But  the  defendant  in  error  moves 
to  dismiss  on  the  grounds  that  the  writ-  was  not  sued  out  in 
time,  because  General  Order  36  (2),  allows  only  thirty  days 
for  appeals;  and  that  no  bill  of  exceptions  was  filed.  Neither 
reason  is  good.  The  statutes  fix  the  time  within  which  writs 
of  error  may  be  brought.  Rev.  Stat.  §  1008.  See  Act  of 
March  3,  1891,  c.  517,  §§4,  5;  26  Stat.  826,  827;  AUen  v. 
SaiUhem  Pacific  R.  R.  Co.,  173  U.  S.  479,  486.  A  bill  of  excep- 
tions was  not  necessary,  as  it  would  have  added  nothing  to 
what  is  patent  on  the  face  of  the  record.  C  H.  NichoU  Lumr 
her  Co.  v.  Fmnson,  203  U.  S.  278. 

Perhaps  it  should  be  mentioned  that  a  motion  to  dismiss, 
earlier  than  the  one  we  have  mentioned,  was  made  and  over- 
ruled, 125  Fed.  Rep.  576,  and  that  thereafter,  on  a  petition  for 
review,  the  decision  was  affirmed  by  the  Circuit  Court  of  Ap- 
peals. 130  Fed.  Rep.  881.  Although  in  the  report  the  case  is 
headed  ''In  Error  to  the  District  Court,"  it  appears  by  stipula- 
tion that  the  proceeding  was  a  revisory  one  under  §  24b  of  the 
Bankruptcy  Act,  the  order  having  been  interlocutory.  It  is 
suggested  that  the  plaintiff  in  error  is  concluded  by  the  action 
of  the  Circuit  Court  of  Appeals.  But  notwithstanding  the  ob- 
jections to  &  double  resort,  we  do  not  perceive  how  such  an  in- 
terlocutory decision,  even  of  the  higher  court,  can  prevent  a 
case,  otherwise  proper  to  be  brought  here,  from  being  taken 
up  after  a  final  judgment  is  reached. 

Coming  to  the  question  certified,  we  are  of  opinion  that  the 
decision  of  the  courts  below  was  right.  The  aigument  to  the 
contrary  is  based  on  the  letter  of  the  statute,  and  is  easily 
stated  and  understood.  By  §  59b  petitions  to  have  a  debtor 
adjudged  a  bankrupt  may  be  filed  only  by  creditors  who  have 
provable  claims.  By  §  63b,  ''Unliquidated  claims  against  the 
bankrupt,  may,  pursuant  to  application  to  the  court,  be  liqui- 
dated in  such  a  manner  as  it  shall  direct,  and  may  thereafter 
be  proved  and  allowed  against  his  estate.'^  The  word  "there- 
after" shows,  it  is  said,  that  they  are  not  yet  proved  to  exist 
when  merely  presented  and  sworn  to.    Therefore  it  does  not 
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yet  appear  that  there  is  any  foundation  for  the  prooeeding,  in 
the  requisite,  amount  or  even  the  Existence  of  the  claim.  But 
there  must  be  a  proceeding  m  court  before  a  liquidation  can 
take  place,  and,  therefore,  the  claim  cannot  be  liquidated  until 
a  proceeding  is  started  in  some  other  way.  In  short,  the  claim 
upon  which  the  petition  is  based  must  be  provable  when  the  pe- 
tition is  filed,  and  this  claim  was  not  provable  then  since  by 
the  express  words  of  the  act  it  had  to  be  liquidated  before  it 
>couId  be  proved. 

On  the  other  hand,. by  the  equally  express  words  of  §  63a, 
among  the  debts  that  may  be  proved  are  those  founded  upon 
a  contract,  express  or  implied.  Again,  by  §  17,  the  dischaige 
is  of  all  "  provable  debts''  with  certain  exceptions,  and  it  would 
not  be  deni^  that  this  claim  would  be  barred  by  a  discharge. 
Tindk  v.  BirkeU,  205  U.  S.  183.  If  the  alignment  for  the  plain- 
tiff in  error  is  sound  a  creditor  for  goods  sold  on  &  quanhm 
vaUbatU  would  be  as  badly  off  as  the  petitioner,  and  both  of 
them  might  be  postponed  in  reducmg  their  claims  to  judgment 
until  it  was  too  late.  The  intimation  in  Tindle  v.  BirkeU,  sup. 
and  CnjLufard  y.  Burke,  195  U.  S.  176,  are  adverse  to  such  a  re- 
sult. The  whole  argument  from  tiie  letter  of  the  statute  de- 
pends on  reading  "  provable  claims''  in  §  59b  as  meaning  claims 
that  may  be  proved  then  and  there  when  the  petition  is  filed. 
Bfxi  if  it  can  be  seen  then  and  there  that  the  claims  are  of  a 
kind  that  can  be  proved  in  the  proceedings  the  words  are  satis- 
fied; and  ftuther,  no  reason  appears  why  a  liquidation  may 
not  be  ordered  on  the  filing  of  the  petition  to  ascertain  whether 
it  is  filed  rightly  or  not. 

It  is  said  that  an  unfounded  claim  of  this  sort  might  be  used 
as  a  weapon  to  enforce  an  unjust  demand  or  to  make  a  solvent 
but  struggling  debtor  bankrupt:  In  re  Big  Meadows  Gas  Co., 
113  Fed.  Rep.  974.  But  an  unjust  demand  may  be  made  for  a 
liquidated  sum  also,  and  we  have  mentioned  the  injustice  on 
the  other  side.  Again  it  has  been  suggested  that  a  cause  of  ac- 
tion for  a  breach  of  warranty  really  is  for  deceit  and  sounds  in 
tort,  claims  for  torts  not  being  mentioned  among  the  "  Debts 
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which  may  be  proved"  in  S  63a.  In  re  Morales,  105  Fed.  Bep. 
761.  No  doubt  at  common  law  a  false  statement  as  to  piese^t 
facts  gave  rise  to  an  action  of  tort,  if  the  statement  was  made 
at  the  risk  of  the  speaker,  and  led  to  harm.  But. ordinarily 
the  risk  was  not  taken  by  the  speaker  unless  the  statement  was 
fraudulent,  and  it  was  precisely  because  it  was  a  warranty, 
that  is,  an  absolute  undertaking  by  contract  that  a  fact  was 
true,  that  if  a  warranty  was  alleged  it  was  not  necessary  to  lay 
the  scienter.  Schvchardt  v.  Aliens,  1  Wall.  359;  Norton  v.  Do- 
herty,  3  Gray,  37?.  In  other  words,  a  claim  on  a  warranty  as 
such  necessarily  was  a  claim  arising  out  of  a  contract,  even  if 
in  case  of  actual  fraud  there  might  be  an  independent  claim 
purely  in  tort. 

Judgment  affirmed. 


CARriJO  V.  THE    INSULAR    GOVERNMENT  OF  THE 
PHILIPPINE  ISLANDS. 

ERROR  TO  THE  SUPREME  COURT  OF  THE   PHILIPPINE   ISLANDS. 
No.  72.    Ai^gued  January  13,  1000.— Decided  February  23,  1900. 

Writ  of  error  is  the  general,  and  appeal  the  exceptional,  method  of  bring- 
ing cases  to  this  court.  The  latter  method  is  in  the  main  confined  to 
equity  cases  and  the  former  is  proper  to  bring  up  a  judgment  of  the 
Supreme  Court  of  the  Philippine  Islands  affirming  a  judgment  of  the 
Court  of  Land  Registration  dismissing  an  application  for  registration 
of  land. 

Although  a  province  may  be  excepted  from  the  opeiration  of  act  No.  926 
of  1903  of  the  Philippine  Commission  which  provides  for  the  regis- 
tration and  perfecting  of  new  titles,  one  who  actually  owns  property 
in  such  province  is  entitled  to  registration  under  act  No.  496  of  1902, 
which  applies  to  the  whole  archipelago. 

While,  in  legal  theory  and  as  against  foreign  nations,  sovereignty  is 
absolute,  practicaUy  it  is  a  question  of  strength  and  of  varying  de- 
gree; and  it  is  for  a  new  sovereign  to  decide  how  far  it  will  insist  upon 
theoretical  relations  of  the  subject  to  the  former  sovere^  and  how 
far  it  will  recognize  actual  facts. 
VOL.  ccxii— 29 
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The  aoquiation  of  the  FhOippines  was  not  for  the  purpose  of  acquiring 
the  lands  occupied  by  the  inhabitants,  and  under  the  Organic  Act  of 
July  1, 1902,  c.  1369,  32  Stat.  6M,  providing  that  property  rights  are 
to  be  administered  for  the  benefit  of  the  inhabitants,  one  who  actually 
owned  land  for  many  years  cannot  be  deprived  of  it  for  failure  to 
comply  with  certain  ceremonies  prescribed  either  by  the  acts  of  the 
Philippine  Commission  or  by  Spanish  law. 

The  Organic  Act  of  the  Philippines  made  a  bill  of  rii^ts  embodying 
safeguards  of  -the  Constitution'!  and,  like  ibe  Constitution,  extends 
those  safeguards  to  all.       -  '^ 

Every  presumption  of  ownership  is  in  favor  of  one  actually  occupying 
land  for  many  years,  and  against  the  Government  which  seeks  to 
deprive  him  of.it,  for  failure  to  comply  with  provisions  of  a  subse- 
quently enacted  registration  act. 

^TiUe  by  prescription  against  the  crown  existed  under  Spanish  law  in 
force  in  the  Philippine  Islands  prior  to  their  acquisition  by  the  Uni- 
ted States,  and  one  occup3dng  land  in  the  Province  of  Benguet  for 
more  than  fifty  years  before  the  Treaty  of  Paris  is  entitled  to  the 
continued  possession  thereof. 

7  Philippine  Rep.  132,  reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederic  R.  Coudert  and  Mr.  Howard  Thayer  Kingebury, 
with  whom  Mr.  D.  R.  WtUiame  and  Mr.  Chariea  C.  Cohn  were 
on  the  brief,  for  plaintiff  in  error: 

vThe  Land  Registration  Court  had  jurisdiction  of  the  subject- 
matter  under  act  No.  496,  §§  2, 19;  and  its  decision  was  legal, 
just  and  in  conformity  with  the  protection  of  private  property 
provision  of  the  Treaty  of  Paris.  Public;  Land  Act,  No.  926. 
This  court  has  jurisdiction  and  writ  of  error  is  the  proper 
method. 

The  proceeding  is  one  in  rem  and  not  in  personam  as  it  deals 
with  titles  to  real  estate.  See  §  705,  Rev.  Stat.;  27  Stat.  434; 
31  Stat.  1189, 1227;  Ormsby  v.  TTeftfr,  134  U.  S.  47;  Met.  RaUroad 
Co.  y.  DisL  of  Columbia,  195  U.  S.  322;  Steinmetz  v.  AUen^  192 
U.  S.  543;  Lowry  v.  AUen,  203  U.  S.  476;  Smith  v.  Whitney,  116 
U.  S.  167;  Massie  v,  WaUs,  6  Cranch,  148, 158;  BoeUm  Mining 
Co.  y.  Montana  Ore  Co.,  188  U.  S.  632,  641;  Philippine  Code 
Chr,  Pro.,. Act  190,  Phil.  Com.,  J  498. 
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The  land  belonged  to  Carino  under  the  Igorot  law.  He  bad 
inherited  it  from  his  ancestors  in  accordance  with  the  na- 
tive customs  and  his  title  had  never  been  questioned.  The 
Spanish  law  explicitly  recognized  and  scrupulously  protected 
the  Indian  titles.  Possession  of  land  under  such  circumstances 
confers  a  property  right  jure  gentium  independently  of  any  rule 
of  prescription. 

Spanish  law  recognized  and  protected  rights  of  the  native 
occupants  of  its  Indian  possessions  even  more  fully  and  scrupu- 
lously than  our  Government  has  done  in  the  case  of  its  Indian 
wards.    See  Arthur  Helps,  Spanish  Conquest  in  America. 

Claimant  haying  actually  possessed  the  land  in  question  for 
more  than  thirty  years  had  acquired,  under  the  Spanish  Civil 
Code,  good  prescriptive  title,  llie  provisions  of  this  Code  as  to 
prescription  apply  to  all  lands  in  the  Philippine  Islands  regard- 
less of  whethef  owned  by  the  Government  or  not,  just  as  thc^y 
admittedly  do  in  the  Spanish  Peninsula  itself. 

The  provisions  of  the  Civil  Code  applied  to  public  agri- 
cultural lands  as  well  as  to  other  lands,  and  a  detailed  examin- 
ation of  the  provisions  relating  to  public  lands  shows  no  in- 
tention on  the  part  of  the  Government  to  except  them  from 
the  purview  of  the  Code  enactments  as  to  prescription,  but  on 
the  contrary  recognize  the  applicability  of  the  common  or 
general  law.  Valenton  v.  Murdano,  3  Philippine,  537,  to  the  ef- 
fect that  public  agricultural  lands  were  not  within  the  purview 
of  the  Code  provisions,  is  unsound,  inconsistent  with  other  deci- 
sions of  that  court,  and  can  be  distinguished.  Phil!  Qom.  Rep. 
1902,  Part  I,  183;  Census  of  Philippine  Islands,  1903,  Vol.  1, 
533;  Phil.  Com.  Rep.  1904,  Pt.  I,  574;  1905,  Pt.  I,  176;  "1 
Bontoc  Igorot,''  by  Albert  Ernest  Jenks,  Ethnological  Survey 
Publication,  interior  Dept.,  Manila,  P.  I.,  1905;  United  States 
V.  Paine  Lumber  Co.,  206  U.  S.  467;  Lone  Wolf  v^  Hitchcock, 
187  U.  S.  564;  Doe  v.  Wilson,  23  How.  463;  "Laws  of  the 
Indies,''  Book  6,  Title  1,  Law  1;  and  see  in  Book  6,  Title  1, 
Laws  15,  23,  27,  30,  32;  Book  6,  Title  3,  Laws  9,  26;  Book  2, 
Title  1,  Laws  4,  5;  Book  4,  Titte  1,  Laws  6,  8,  10;  Book  4, 
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Title  12,  Laws  5, 7, 9, 14, 16, 17, 18, 19;  Justinian  Code,  Book  7, 
Title  37,  c.  1 ;  Book  7,  Title  39,  c.  4,  c.  9;  Royal  Decree,  Febru- 
ary 31, 1889;  2  Alcubilla  (5th  ed.),  692;  Third  Partida,  Title  29, 
Laws  7, 18,  21. 

Translation  of  the  Civil  Code  in  force  in  Cuba,  Porto  Rico, 
and  the  Philippines,  1893,  War  Dept.  1899,  Arts.  339,  340, 342, 
345;  and  Arts.  1930-6,  1959;  Rosa  v.  Natalio,  7  Philippine,  556; 
Francisco  Aragon  Gonzalez,  decided  by  Supreme  Court  Spain, 
April  16,  1881;  46  Jurisprudencia  Civil,  9;  Madrid,  1882;  3 
Sanchez  Roman,  p.  277,  and  Alcubilla,  1906,  602;  The  Sixth 
Partida,  Title  19,  Law  10;  The  Novisima  Recopilacion,  Book  XI, 
Title  8,  Law  4;  Ordenanzas  Reales  de  Castilla,  Book  III, 
Title  13,  L.  VI;  Bracton,  Lib.  2,  c.  5,  §  7,  as  cited  by  Story,  J., 
in  United  States  v.  Hoar,  2  Mason,  311;  S,  C.  Fed.  Cas.  No. 
15,373;  PoUock  &  Maitland,  Hist.  Eng.  Law,  Vol.  1, 572;  Vol.  II, 
144 ;  Statute  of  9  Geo.  Ill,  3,  c.  16,  Valenton  v.  Murciano,  3  Phil- 
ippine, 540;  Philippine  "Mortgage  Law,"  §  389;  Royal  Cedula 
of  October  15, 1754;  Royal  Decree  of  June  25, 1880,  Arts.  4  and 
5;  "Guia  de  Compradores  de  Terrenos  B'aldios  y  Realengos  de 
Filipinas,"  Berriz,  1886,  pp.  17-23 ;  Spanish  Civil  Code,  Arts. 348, 
467,  1930, 1940,  1952,  1959,  et  seq.;  "Land  Registration  Act" 
of  1902,  §  19,  CI.  1st;  Law  1  and  Law  2,  Title  34,  Book  II,  No- 
visima Recopilacion;  Alcubilla,  Vol.  8,  p.  776,  note 4;  Art.  X, 
Const,  of  Spain,  June  30, 1876;  Art.  VIII,  Regulations  of  1880. 

Cariiio  had  a  legal  title  under  the  Civil  Code.  Registration 
was  a  mere  procedural  formality  and  did  not  create  property. 
In  any  event,  he  had  a  right  of  property  under  Spanish  law 
which  was  protected  by  the  Treaty  of  Paris.  Buenaventura 
V.  Commanding  General,  6  Philippine,  601;  Treaty  of  Paris; 
Compilation  of  Treaties,  1904,  725;  Delassus  v.  United  States,  9 
Peters,  133;  Act  temporarily  to  provide  for  the  affairs  of  civil 
government  m  Philippine  Islands,  July,  1902,  §§  12,  14,  16; 
Public  Land  Act,  No.  926,  Comp.  Laws  and  Regulations  of  Pub- 
lic Lands  m  Philippine  Islands  War  Dept.,  Bureau  of  Insular 
Affairs,  1908,  Chapter  VI,  §54;  Compilation  of  Laws  and 
Regulations  relating  to  Public  Lands-in  the  Philippine  Islands. 
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Government  Ptg.  Office,  February  1, 1908;  3  ^Philippine,  643;  6 
Philippine,  606;  Strother  v.  Lucas  (1838),  12  Peteng,  436;  Philip- 
pine Code  Civ.  Pro.,  §41;  Circular  of  August  10,  publioned  m 
the  Gaceta  de  Manila, '  August  11,  1881;  Royal  Decree  of  ^p- 
tember  24, 1884,  Art.  11;  Royal  Decree  of  February  13,  1864, 
Art.  4,  §  21. 

The  Sdicitor  General,  with  whom  Mr.  Paul  Chariton  was  on 
the  brief,  for  defendant  in  error: 

The  court  is  without  jurisdiction  oi^  writ  of  error.  It  can  only 
take  jurisdiction  on  appeal.  §  10,  act  of  July  1, 1902;  32  Stat. 
C91.  This  court  can  only  review  actions  at  law  pending  in  Cir- 
cuit Courts  by  writ  of  error  and  proceedings  in  equity  only  by 
appeal.  The  proceedings  for  the  adjudication  and  registration 
of  titles  to  lands  in  the  Philippine  Islands  are  in  their  nature 
actions  in  equity  rather  than  actions  at  law.  Act  No.  496,  Phil- 
ippine Commission,  §§2,  14,  16,  21,  35-38, 40.  See  Holland  v. 
Cliallen,  110  U.  S.  15;  Clark  v.  Smith,  13  Pet.  195;  Dower  v. 
Richards,  151  U.  S.  658;  Chase  v.  United  States,  155  U.  S.  480. 

Plaintiff  in  error  possessed  no  title  in  the  lands  at  the  date  of 
the  change  of  sovereignty  from  Spain  to  the  United  States. 
During  the  period  of  Spanish  sovereignty  the  tribe  of  Igorots 
had  not  been  segregated  from  the  body  of  the  Philippine  people 
as  to  the  operation  of  the  general  law;  no  reservation  of  land 
was  sot  aside  for  them,  nor  did  the  Spanish  Government  inter- 
fere in  their  internal  tribal  affairs.  The  status  of  the  Igorot 
in  his  relation  to  the  Spanish  laws  is  not  analogous  to  that  of 
the  American  Indian  in  relation  to  the  laws-of  the  United  States, 
and  the  cases  affecting  the  tribal  rights  of  Indians  have  no  ap- 
plication to  any  rights  of  plaintiff  in  error,  jure  gentium  or  other- 
wise. 

Plaintiff's  claim  of  title  advanced  in  the  Philippine  courts, 
based  mainly  upon  "prescription"  as  valid  against  the  Crown 
of  Spain  and  therefore  surviving  the  change  of  sovereignty  and 
requiring  to  be  recognized  under  the  Treaty  of  Paris,  is  un- 
tenable under  Spanish  law.    While  that  law  made  ample  pro- 
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vision  for  the  protection  of  rights  claimed  under  ancient 
possession,  it  was  in  each  case  necessary  that  evidence  of  title 
should  be  submitted  to  the  proper  administrative  officials. 
4  Recopilacion  de  Leyes  de  las  India^,  law  1,  title  12;  Id.,  law  8; 
Id.,  law  14;  4  Legislacion  Ultramarina,  673;  arts.  3,  4,  5;  Id., 
p.  688;  Gaceta  de  Manila,  Nov.  15,  1864;  Guia  del  Comprador 
Terrenos,  p.  5;  Gaceta  de  Manila,  Sept.  10, 1880;  Id.,  Aug.  11, 
1881;  Id.,  April  17, 1894;  see  also  ValerUan  v.  Murciano,  3  Phil. 
Rep.  537;  Cansino  v.  VcUdez,  6  Phil.  Rep.  320;  Tiglao  v.  Irir 
svlar  Government,  7  Phil.  Rep.  80.  The  Spanish  law  in  force 
when  the  United  States  took  possession  of  the  Philippines  re- 
quired that  all  persons  claiming  title  to  public  lands  by  pre- 
scription should,  long  prior  to  that  date,  have  presented  and 
proved  their  claims,  complied  with  the  legal  regulations,  and 
secured  title  by  administrative  adjudication,  upon  penalty  of 
becommg  mere  trespassers  and  subject  to  ejectment.  Plaintiff 
in  error  did  not  comply  with  these  requirements,  the  time 
within  which  he  could  have  done  so  had  long  passed,  and  he 
was  therefore  in  the  eyes  of  the  law  a  trespasser  on  the  public 
lands  of  the  PhiUppine  Islands  at  the  date  when  the  islands 
passed  to  the  sovereignty  of  the  United  States.  Under  the  ac- 
cepted principles  of  international  law  the  local  laws  of  Spain 
applicable  to  the  Philippines,  including  the  mortgage  law  and 
the  Civil  Code,  were  continued  in  force  by  the  Government  of 
the  United  States  upon  the  cession  of  the  islands,  so  far  as  they 
were  not  incompatible  with  the  fundamental  principles  of  our 
Government.  American  Ins.  Co.  v.  Canter,  1  Pet.  511;  Cross  v. 
Harrison,  16  How.  164;  Leitensdarfer  v.  Webb,  20  How.  176. 

The  situation  of  plaintiff  in  error  has  not  been  changed  by 
legislation  of  the  United  States  or  of  the  Philippine  Islands 
since  the  change  of  sovereignty.  The  act  of  March  2,  1901, 
31  Stat.  910,  continued  the  status  of  the  public  lands  until 
further  action  by  Congress.  The  organic  act  of  July  1,  1902, 
empowered  the  PhiUppine  Government  created  thereby  to 
promulgate  rules  and  regulations  governing  the  public  lands. 
In  pursuance  of  the  powers  so  conferred,  the  Philippine  Gov- 
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eminent  eetablished  a  court  of  land  rqpstration  and  preeeribed 
such  rules  and  r^ulations.  Philippine  Acts,  Noi^.  406,  926. 
These  were,  however,  suspended  as  to  the  Province  of  Benguet 
in  which  the  land  in  controversy  is  situated,  and  for  that  rea- 
son there  was  no  forum  in  which  plaintiff  could  have  legally 
established  the  title  he  claimed.  Accordingly  the  court  of  Land 
R^istration  in  attempting  to  hear  and  determine  his  rights 
was  without  jurisdiction.  This  land  was  amilitary  reservation 
of  the  United  States,  and  military  and  other  reservations  were 
excepted  from  the  provision  of  the  organic  act  that  property 
acquired  from  Spain  should  be  administered  for  the  benefit  of 
the  inhabitants  of  the  Philippines.  Further,  in  reference  to 
the  sale  of  public  lands  to  actual  occupants  or  settlers  and 
others,  as  in  reference  to  perfecting  title  to  those  who  prior  to 
the  transfer  of  sovereignty  had  fulfilled  all  or  some  of  ^  con- 
ditions required  by  the  Spanish  law  for  the  acquisition  of  legal 
title,  yet  had  failed  to  secure  conveyance  of  title,  l^ere  is  an 
express  restriction  to  an  area  of  16  hectares,  and  the  tract  here 
contains  150  hectares.  Sections  12,  16,  act  of  July  1,  1902, 
32  Stat.  691,  695,  696. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  was  an  application  to  the  Philippine  Court  of  Land  Reg- 
istration for  the  registration  of  certain  land.  The  application 
was  granted  by  the  court  on  March  4,  1904.  An  appeal  was 
taken  to  the  Court  of  First  Instance  of  the  Province  of  Benguet, 
on  behalf  of  the  Government  of  the  Philippines  and  also  on 
behalf  of  the  United  States,  those  Governments  having  taken 
possession  of  the  property  for  public  and  military  purposes. 
The  Court  of  First  Instance  found  the  facts  abd  dismissed  the 
application  upon  grounds  of  law.  This  judgment  was  affirmed 
by  the  Supreme  Court,  7  Philippine,  132,  and  the  case  then  was 
brought  here  by  writ  of  error. 

The  material  facts  found  are  very  few.  The  applicant  and 
plaintiff  in  error  is  an  Igorot  of  the  Province  of  Benguet,  where 
the  land  lies.    For  more  than  fifty  years  before  the  Treaty  of 
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Paris,  April  11, 1899,  as  far  back  as  the  findings  go,  the  plaintiff 
and  his  ancestors  had  held  the  land  as  owners.  His  grandfather 
had  Uved  upon  it,  and  had  maintained  fences  sufficient  for  the 
holding  of  cattle,  according  to  the  custom  of  the  country,  some 
of  the  fences,  it  seems,  having  been  of  much  earUer  date.  His 
father  nad  cultivated  parts  and  had  used  parts  for  pasturing 
cattle,  and  he  had  used  it  for  pasture  in  his  turn.  They  all  had 
been  recognized  as  owners  by  the  Igorots,  and  he  had  inherited 
or  received  the  land  from  his  father  in  accordance  with  Igorot 
custom.  No  document  of  title,  however,  had  issued  from  the 
Spanish  Crown,  and  although  in  1893-1894,  and  again  in  1896- 
1897,  he  made  application  for  one  under  the  royal  decrees  then 
in  force,  nothing  seems  to  have  come  of  it,  unless,  perhaps,  in- 
formation that  lands  in  Benguet  could  not  be  conceded  until 
those  to  be  occupied  for  a  sanatorium,  etc.,  had  been  designated, 
a  purpose  that  has  been  carried  out  by  the  PhiUppine  Govern- 
ment and  the  United  States.  In  1901  the  plaintiff  filed  a  peti- 
tion, alleging  ownership,  under  the  mortgage  law,  and  the  lands 
were  registered  to  him,  that  process,  however,  establishing 
only  a  possessory  title,  it  is  said. 

Before  we  deal  with  the  merits  we  must  dispose  of  a  technical 
point.  The  Government  has  spent  some  energy  in  maintaining 
that  this  case  should  have  been  brought  up  by  appeal  and  not 
by  writ  of  error.  We  are  of  opinion,  however,  that  the  mode 
adopted  was  right.  The  proceeding  for  registration  is  likened 
to  bills  in  equity  to  quiet  title,  but  it  is  different  in  principle. 
It  is  a  proceeding  in  rem  under  a  statute  of  the  tjrpe  of  the  Tor- 
tus Act,  such  as  was  discussed  in  Tyler  v.  Court  of  Registra- 
tion, 175  Massachusetts,  71.  It  is  nearer  to  law  than  to  equity, 
and  is  an  assertion  of  legal  title;  but  we  think  it  unnecessary 
to  put  it  into  either  pigeon  hole.  A  writ  of  error  is  the  general 
method  of  brmging  cases  to  this  court,  an  appeal  the  exception, 
confined  to  equity  in  the  main.  There  is  no  reason  for  not  ap- 
pl)ring  the  general  rule  to  this  case.  Ormsby  v.  TFeftfc,  134  U.  S. 
47,  65;  CampbeU  v.  Porter,  162  U.  S.  478;  Metropditan  R.  ft. 
Co.  V.  District  ofCdumhia,  195  U.  S.  322. 
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Another  preliminary  matter  may  as  well  be  disposed  of  here. 
It  is  suggested  that  even  if  the  applicant  have  title  he  can- 
not have  it  registered,  because  the  Philippine  Commission's  Act 
No.  926,  of  1903,  excepts  the  Province  of  Benguet  among  others 
from  its  operation.  But  that  act  deals  with  the  acquisition  of 
new  titles  by  homestead  entries,  purchase,  etc.,  and  the  perfec- 
ting of  titles  begiin  under  the  Spanish  law.  The  applicant's 
claim  is  that  he  now  owns  the  land  and  is  entitled  to  registra- 
tion under  the  Philippine  Commission's  Act  No.  496,  of  1902, 
which  established  a  court  for  that  purpose  with  jurisdiction 
''throughout  the  Philippine  Archipelago,"  §  2,  and  authorized 
in  general  terms  applications  to  be  made  by  persons  claiming 
to  own  the  legal  estate  in  fee  simple,  as  the  applicant  does.  He 
is  entitled  to  registration  if  his  claim  of  ownerehip  can  be  main- 
tained. 

We  come  then  to  the  question  on  which  the  case  was  decided 
below,  namely,  whether  the  plaintiff  owns  the  land.  The  posi- 
tion of  the  Government,  shortly  stated,  is  that  Spain  assumed, 
asserted  and  had  title  to  all  the  land  in  the  Philippines  except 
so  far  as  it  saw  fit  to  permit  private  titles  to  be  acquired;  that 
there  was  no  prescription  against  the  Crown,  and  that  if  there 
was,  a  decree  of  June  25,  1880,  required  registration  within  a 
limited  time  to  make  the  title  good;  that  the  plaintiff's  land 
was  not  registered  and  therefore  became,  if  it  was  not  always, 
public  land;  that  the  United  States  succeeded  to  the  title  of 
Spain,  and  so  tliat  the  plaintiff  has  no  rights  that  the  Philippine 
Government  is  bound  to  respect. 

If  we  suppose  for  the  moment  that  the  Government's  con- 
tention is  so  far  correct  that  the  Crown  of  Spain  in  form  as- 
serted a  title  to  this  land  at  the  date  of  the  Treaty  of  Paris,  to 
which  the  United  States  succeeded,  it  is  not  to  be  assumed 
without  argument  that  the  plaintiff's  case  is  at  an  end.  It  is 
true  that  Spain  in  its  earlier  decrees  embodied  the  universal 
feudal  theory  that  all  lands  were  held  from  the  Crown,  and  per- 
haps the  general  attitude  of  conquering  nations  toward  people 
not  recognized  as  entitled  to  the  treatment  accorded  to  those 
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in  the  same  zone  of  civilization  with  themselves.  It  is  true  also 
that  in  legal  theory  sovereignty  is  absolute,  and  that  as  against 
foreign  nations,  the  United  States  may  assert,  as  Spain  asserted, 
absolute  power.  But  it  does  not  follow  that  as  against  the  in- 
habitants of  the  Philippines  the  United  States  asserts  that 
Spain  had  such  power.  When  theory  is  left  on  one  side  sover- 
eignty is  a  question  of  strength  and  may  vary  in  d^ree.  How 
far  a  new  sovereign  shall  insist  upon  the  theoretical  relation  of 
the  subjects  to  the  head  in  the  past  and  how  far  it  shall  recog- 
nize actual  facts  are  matters  for  it  to  decide. 

The  Province  of  Benguet  was  inhabited  by  a  tribe  that  the 
Solicitor  General,  in  his. argument,  characterized  as  a  savage 
tribe  that  never  was  brought  under  the  civil  or  military  gov- 
ernment of  the  Spanish  Crown.  It  seems  probable,  if  not  cer- 
tain, that  the  Spanish  officials  would  not  have  granted  to  any 
one  in  that  province  the  registration  to  which  formerly  the 
plaintiff  was  entitled  by  the  Spanish  laws,  and  which  would 
have  made  his  title  beyond  question  good.  Whatever  may 
have  been  the  technical  position  of  Spain,  it  does  not  follow 
that,  in  the  view  of  the  United  States,  he  had  lost  all  rights  and 
was  a  mere  trespasser  ^hen  the  present  Government  seized  his 
land.  The  argument  to  that  effect  seems  to  amount  to  a  denial 
of  native  titles  throughout  an  important  part  of  the  island  of 
Luzon,  at  least,  for  the  want  of  ceremonies  which  the  Spaniards 
would  not  have  permitted  and  had  not  the  power  to  enforce. 

The  acquisition  of  the  Philippines  was  not  like  the  settle- 
ment of  the  white  race  in  the  United  States.  Whatever  consid- 
eration may  have  been  shown  to  the  North  American  Indians, 
the  dominant  purpose  of  the  whites  in  America  was  to  occupy 
the  land.  It  is  obvious  that,  however  stated,  the  reason  for  our 
taking  over  the  Philippmes  was  different.  No  one,  we  suppose, 
would  deny  that,  so  far  as  consistent  with  paramount  necessities, 
our  first  object  in  the  internal  administration  of  the  islands  is 
to  do  justice  to  the  natives,  not  to  exploit  their  country  for  pri- 
vate gain.  By  the  organic  act  of  July  1, 1902,  c.  1369,  §  12,  32 
Stat.  091,  all  the  property  and  rights  acquired  there  by  the 
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United  States  are  to  be  administered  "  for  the  benefit  of  the  in- 
habitants thereof .''  It  is  reasonable  to  suppose  that  the  attitude 
thus  assumed  by  the  United  States  with  regard  to  what  was 
unquestionably  its  own  is  also  its  attitude  in  deciding  what  it 
will  claim  for  its  own.  The  same  statute  made  a  bill  of  rights 
embodying  the  safeguards  of  the  Constitution^  and,  like  the 
Constitution,  extends  those  safeguards  to  all.  It  provides  that 
''no  law  shall  be  enacted  in  said  islands  which  shall  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law, 
or  deny  to  any  person  therein  the  equal  protection  of  the  laws." 
§  5.  In  the  light  of  the  declaration  that  we  have  quoted  from 
§  12,  it  is  hard  to  believe  that  the  United  States  was  ready  to 
declare  in  the  next  breath  that  ''  any  person''  did  not  embrace 
the  inhabitants  of  Benguet,  or  that  it  meant  by  '*  property  "  only 
that  which  had  become  such  by  ceremonies  of  which  presum- 
ably a  large  part  of  the  inhabitants  never  had  heard,  and  that 
it  proposed  to  treat  as  public  land  what  they,  by  native  custom 
and  by  long  association,  one  of  the  profoundest  factors  in  hu- 
man thought,  regarded  as  their  own. 

It  is  true  that  by  §  14  the  Government  of  the  Philippines  is 
empowered  to  enact  rules  and  prescribe  tcrnis  for  perfecting 
titles  to  public  lands  where  some  but  not  all  Spanish  conditions 
had  been  fulfilled,  and  to  issue  patents  to  natives  for  not  more 
than  sixteen  hectares  of  public  lands  actually  occupied  by  the 
native  or  his  ancestors  before  August  13, 1898.  But  this  section 
perhaps  might  be  satisfied  if  confined  to  cases  where  the  occu- 
pation was  of  land  admitted  to  be  public  land  and  had  not  con- 
tinued for  such  a  length  of  time  and  under  such  circumstances 
as  to  give  rise  to  the  understanding  that  the  occupants  were 
owners  at  that  date.  We  hesitate  to  suppose  that  it  was  in- 
tended to  declare  every  native  who  had  not  a  paper  title  a  tres- 
passer and  to  set  the  claims  of  all  the  wilder  tribes  afloat.  It  is 
true  again  that  there  is  excepted  from  the  provision  that  we 
have  quoted  as' to  the  administration  of  the  property  and  rights- 
acquired  by  the  United  .States,  such  land  and  property  as 
shall  be  designated  by  the  President  for  military  or  other  reser- 
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vations,  as  this  land  since  has  been.  But  there  still  remains 
the  question  what  property  and  rights  the  United  States  as- 
serted itself  to  have  acquired. 

Whatever  the  law  upon  these  points  may  be,  and  we  mean 
to  go  no  further  than  the  necessities  of  decision  demand,  every 
presumption  is  and  ought  to  be  against  the  Government  in  a 
case  li-ke  the  present.  It  might,  perhaps,  be  proper  and  suffi- 
cient to  say  that  when,  as  far  back  as  testimony  or  memory 
goes,  the  land  has  been  held  by  individuals  under  a  claim  of 
private  ownership,  it  will  be  presumed  to  have  been  held  in  the 
same  way  from  before  the  Spanish  conquest,  and  never  to  have 
been  public  land.  Certainly  in  a  case  like  this  if  there  is  doubt 
or  ambiguity  in  the  Spanish  law  we  ought  to  give  the  applicant 
the  benefit  of  the  doubt.  Whether  justice  to  the  natives  cuid  the 
import  of  the  organic  act  ought  not  to  carry  us  beyond  a  subtle 
examination  of  ancient  texts,  or  perhaps  even  beyond  the  atti- 
tude of  Spanish  law,  humane  though  it  was,  it  is  unnecessary 
to  decide.  If,  in  a  tacit  way,  it  was  assumed  that  the  wild  tribes 
of  the  Philippines  were  to  be  dealt  with  as  the  power  and  incli- 
nation of  the  conqueror  might  dictate,  Congress  has  not  yet 
sanctioned  the  same  course  as  the  proper  one  "  for  the  benefit 
of  the  inhabitants  thereof." 

If  the  applicant's  case  is  to  be  tried  by  the  law  of  Spain  we  do 
not  discover  such  clear  proof  that  it  was  bad  by  that  law  as  to 
satisfy  us  that  he  does  not  own  the  land.  To  begin  with,  the 
older  decrees  and  laws  cited  by  the  counsel  for  the  plaintiff  in 
error  seem  to  indicate  pretty  clearly  that  the  natives  were  rec- 
ognized as  owning  some  lands,  irrespective  of  any  royal  grant. 
In  other  words,  Spain  did  not  assume  to  convert  all  the  native 
inhabitants  of  the  Philippines  into  trespassers  or  even  into 
tenants  at  will.  For  instance.  Book  4,  Title  12,  Law  14  of 
the  Recopilacion  de  Leyes  de  las  Indias,  cited  for  a  contrary 
conclusion  in  Vcdenton  v.  Murdano,  3  Philippine,  537,  while  it 
commands  viceroys  and  others,  when  it  seems  proper,  to  call 
for  the  exhibition  of  grants,  directs  them  to  confirm  those  who 
hold  by  good  grants  or  justa  prescripcion.    It  is  true  that  it 
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begins  by  the  characteristic  assertion  of  feudal  overlordship 
and  the  origin  of  aU  titles  in  the  king  or  his  predecessors.  That 
was  theory  and  discourse.  The  fact  was  that  titles  were  ad- 
mitted to  exist  that  owed  nothing  to  the  powers  of  Spain  be- 
yond this  recognition  in  their  books. 

Prescription  is  mentioned  again  in  the  royal  cedula  of  Octo- 
ber 15, 1754,  cited  in  3  Philippine,  546:  "  Where  such  possessors 
shall  not  be  able  to  produce  title  deeds  it  shall  be  sufficient  if 
they  shall  show  that  ancient  possession,  as  a  valid  title  by  pre- 
scription.'' It  may  be  that  this  means  possession  from  before 
1700,  but  at  all  events  the  principle  is  admitted.  As  prescrip- 
tion, even  against  crown  lands,  was  recognized  by  the  laws  of 
Spain,  we  see  no  sufficient  reason  for  hesitating  to  admit  that 
it  was  recognized  in  the  Philippines  in  regard  to  lands  over 
which  Spain  had  only  a  paper  sovereignty. 

The  question  comes  however  on  the  decree  of  June  25,  1880, 
for  the  adjustment  of  royal  lands  wrongfully  occupied  by  pri- 
vate individuals  in  the  Philippine  Islands.  This  begins  with 
the  usual  theoretic  assertion  that  for  private  ownership  there 
must  have  been  a  grant  by  competent  authority,  but  instantly 
descends  to  fact  by  providing  that  for  all  legal  effects  those 
who  have  been  in  possession  for  certain  times  shall  be  deemed 
owners.  For  cultivated  land,  twenty  years  uninterrupted  is 
enough.  For  uncultivated,  thirty.  Art.  5.  So  that  when  this 
decree  went  into  effect  the  appUcant's  father  was  owner  of  the 
land  by  the  very  terms  of  the  decree.  But  it  is  siaid,  the  object 
of  this  law  was  to  require  the  adjustment  or  registration  pro- 
ceedings that  it  described,  and  in  that  way  to  require  every  one 
to  get  a  document  of  title  or  lose  his  land.  That  purpose  may 
have  been  entertained;  but  it  does  not  appear  clearly  to  have 
been  applicable  to  all.  The  regulations  purport  to  have  been 
made  ''for  the  adjustment  of  royal  lands  wrongfully  occupied 
by  private  individuals."  (We  follow  the  translation  in  the  Gov- 
ernment's brief.)  It  does  not  appear  that  this  land  ever  was 
royal  land  or  wrongfully  occupied.  Ih  art.  6  it  is  provided 
that  "interested  parties^  not  included  within  the  two  preceding 
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articles  [the  articles  recognizing  prescription  of  twenty  and 
thirty  years]  may  legalize  their  possession,  and  thereby  acquisc 
the  full  ownership  of  the  said  lands,  by  means  of  adjustment 
proceedings,  to  be  conducted  in  the  following  manner."  This 
seems  by  its  very  terms  not  to  apply  to  those  declaned  already 
to  be  owners^  by  lapse  of  time.  Article  8  provides  for  the  case 
of  parties  not  asking  an  adjustment  of  the  lands  of  which  they 
are  unlawfully  enjoying  the  possession,  within  one  year,  and 
threatens  that  the  treasury  "will  reassert  the  ownership  of  the 
State  over  the  lands,"  and  will  sell  at  auction  such  part  as  it 
does  not  reserve.  The  applicant's  possession  was  not  unlawful 
and  no  attempt  at  any  such  proceedings  against  him  or  his 
father  ever  was  made.  Finally,  it  should  be  noted  that  the 
natural  construction  of  the  decree  is  confirmed  by  the  report 
of  the  Council  of  State.  That  report  puts  forward  as  a  reason 
for  the  regulations  that,  in  view  of.  the  condition  of  almost  all 
property  in  the  Philippines,  it  is  important  to  fix  its  status  by 
general  rules  on  the  principle  that  the  lapse  of  a  fixed  period 
legalizes  completely  all  possession;  recommends  in  two  articles 
twenty  and  thirty  years,  as  adopted  in  the  decree;  and  then 
suggests  that  interested  parties  not  included  in  those  articles 
may  legalize  their  possession  and  acquire  ownership  by  adjust- 
ment at  a  certain  price. 

It  is  true  that  the  language  of  arts.  4  and  5  attributes  title  to 
those  "who  may  prove"  possession  for  the  necesssary  time, 
and  we  do  not  overlook  the  argument  that  this  means  may  prove 
in  registration  proceedings.  It  may  be  that  an  English  con- 
veyancer would  have  recommended  an  application  under  the 
foregoing  decree,  but  certainly  it  was  not  calculated  to  convey 
to  the  mind  of  an  Igorot  chief  the  notion  that  ancient  family 
possessions,  were  in  danger,  if  he  had  read  every,  word  of  it. 
The  words  "may  prove,"  {acrediten),  as  well,  or  better,  in  view 
of  the  other  provisions,  might  be  taken  to  mean  when  called 
upon  to  do  so  in  any  litigation.  There  are  indications  that 
registration  was  expected  from  all,  but  none  sufficient  to  show 
that  for  want  of  it  ownership  actually  gained  would  be  lost. 


Digitized  by 


Google 


SANTOS  V.  ROMAN  CATHOLIC  CHURCH.  463 

212  U.  a  SyUabua. 

The  effect  of  the  proof  wherever  made  was  not  to  confer  title, 
but  simply  to  establish,  it,  as  already  conferred  by  the  decree, 
if  not  by  earlier  law.  The  royal  decree  of  February  13,  1894, 
declaring  forfeited  titles  that  were  capable  of  adjustment  under 
the  decree  of  1880,  for  which  adjustment  had  not  been  sought 
should  not  be^  construed  as  a  confiscation,  but  as  the  withdrawal 
of  a  privilege.  As  a  matter  of  fact,  the  applicant  never  was 
disturbed.  This  same  decree  is  quoted  by  the  Court  of  Land 
Registration  for  another  recognitioa  of  the  common  law  pre- 
scription of  thirty  years  as  still  running  against  alienable  crown 
land. 

It  will  be  perceived  that  the  rights  of  the  applicant  under  the 
Spanish  law  present  a  problem  not  without  difficulties  for  courts 
of  a  different  legal  tradition.  We  have  deemed  it  proper  on 
that  account  to  notice  the  possible  effect  of  the  change  of  sover- 
eignty and  the  act  of  Congress  establishmg  the  fundamental 
principles  now  to  be  observed.  Upon  a  consideration  of  the 
whole  case  we  are  of  opinion  that  law  and  justice  require  that 
the  applicant  should  be  granted  what  he  seeks,  and  should  not 
be  deprived  of  what,  by  the  practice  and  belief  of  those  among 
whom  he  hved,  was  his  property,  through  a  refined  interpreta- 
tion of  an  ahnost  forgotten  law  of  Spain. 

Judgmemi  reversed. 


SANTOS  V.  HOLY  ROMAN  CATHOLIC  AND  APOSTOLIC 
CHURCH,  PARISH  OF  TAMBOBONG. 

ERKOR  TO  THE  SUPREME  COURT  OF  THE  PHIUPPINE  ISLANDS. 
No.  73.    Submitted  January  13,  1909.— Decided  February  23,  1909. 

A  finding  by  the  Supreme  Court  of  the  Philippine  Islands  that  the  parties 
sued  as  defendants  do  not  constitute  a  judicial  entity  such  as  a 
cofradia,  is  not  open  to  reexamination  in  this  court. 

Where,  the  reasons  of  the  Supreme  Court  of  the  Philippine  Islands  for 
refusing  to  grant  a  new  trial  on  groimd  of  newly  discovered  evidence 
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do  not  appear,  their  8ufficien<^  must  be  presumed  and  the  question 
is  not  open  in  this  court. 
The  Roman  Catholic  Church  has  a  legal  personality  and  the  capacity 
to  hold  property  in  the  insular  possessions  of  the  United  States,  and 
this  right  is  not  affected  by  the  (act  that  the  property  was  acquired 
by  gift  or  from  the  public  funds.  Ponce  v.  Roman  CaikoUc  Church, 
210  U.  S.  296. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  F.  Cansavl,  Mr.  George  F,  Pollock  and  Mr. 
Frank  B.  IngersoU  for  plaintiffs  in  error. 

No  counsel  appeared,  nor  was  any  brief  filed,  for  defendant 
in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  defendants  in  error  to  re- 
cover a  chapel.  They  obtained  a  judgment  which  was  affirmed 
by  the  Supreme  Court  of  the  PhiUppine  Islands,  and  then  was 
brought  here  by  writ  of  error.  The  errors  assigned  are  that 
the  court  denied  the  existence  of  a  cofradia  alleged  by  the  an- 
swer to  own  the  property,  and  held  that  it  was  not  a  "  judicial 
entity/'  and  that  it  was  not  entitled  to  possession;  that  the 
court  held  that  the  Roman  Catholic  Church  was  entitled  to  the 
possession  of  the  property;  that  it  denied  a  motion  for  a  new 
trial;  and  that  it  ordered  the  defendants  to  deliver  possession 
to  the  plaintiffs.  The  facts  found,  so  far  as  material,  are  that 
the  chapel  always  was  devoted  to  the  ceremonies  and  worship 
of  the  Roman  Catholic  Church  until  December,  1902,  when  it 
was  taken  possession  of  by  members  of  an  Aglipayan  conmiunity, 
who  have  kept  possession  and  worshipped  there  up  to  the  pres- 
ent time;  that  it  was  built,  and,  as  we  gather,  the  lot  on  which 
it  stands  acquired,  from  gifts  of  the  residents  of  the  barrio  of 
Concepcion,  where  the  chapel  is,  these  gifts  having  been  in- 
tended to  be  for  the  uses  of  the  Roman  Catholiq  Church  and 
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for  the  exclusive  benefit  of  those  who  professed  the  Roman 
Catholic  religion;  and  that  many  of  the  benefactors  still  wish 
the  chapel  to  be  devoted  to  the  former  worship  and  by  the 
present  occupation  are  deprived  of  its  use. 

The  finding  that  the  existence  of  the  cofradia  is  not  proved  is 
not  open  to  reexamination  here,  as  only  questions  of  law  are 
brought  up.  So  as  to  the  affirmance  of  the  refusal  to  grant  a 
new  trial  on  the  ground  of  newly-discovered  evidence.  The 
evidence  may  have  been  important/  but  the  reasons  for  the  re- 
fusal do  not  appear,  and  must  be  presumed  to  have  been  suf- 
ficient, as  they  very  well  may  have  been.  The  only  questions 
open  are  those  raised  by  the  decision  that  the  Roman  Cathohc 
Church  is  entitled  to  the  possession  of  the  property,  and  they 
now  have  been  answered  by  Ponce  v.  Roman  Catholic  Church, 
210  U.  S.  296.  In  that  case,  Barlin  v.  Ramirez,  7  Philippine,  41, 
on  the  authority  of  which  the  present  case  was  decided,  is  re- 
ferred to  with  approval;  the  legal  personality  of  the  Roman 
Church,  and  its  capacity  to  hold  property  in  our  insular  posses- 
sions, is  recognized;  and  the  fact  that  such  property  was  ac- 
quired from  gifts,  even  of  public  funds,  is  held  not  to  affect  the 
absoluteness  of  its  right.  We  think  it  unnecessary  to  repeat  the 
discussion.  In  this  case  the  Roman  Catholic  Church  appears 
to  have  been  in  possession  until  ejected  by  the  defendants 
without  right,  and  so  far  as  the  facts  before  this  court  go  appears 
actually  to  own  the  property  concerned. 

Judgment  affirmed. 
VOL.  ccxn— 30 
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.     THE  EUGENE  F.  MORAN.» 

CERTIFICATES  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
SECOND  ClftCUIT. 

No6.  S7,  88.    Argued  January  22,  25, 1909.— Decided  February  23, 1909. 

Where  two  tugs  and  two  scows  in  tow  of  one  of  the  tugs  are  all  in  fault 
for  a  collision,  each  of  the  four  vessels  is  liable  for  an  equal  shai«  of 
the  damages,  and  the  liability  is  to  be  so  apportioned  even  if  more  than 
one  of  the  vessels  are  owned  by  the  same  person. 

Slurgia  v.  Boyer,  24  How.  110,  followed  to  the  effect  that  a  tug  having 
control  of  a  vessel  in  tow  is  s  :lely  responsible  for  damages  to  the  other 
vessel  caused  by  the  tug  alone. 

Fiction,  not  being  a  satisfactory  ground  for  taking  one  man's  property 
to  satisfy  another  man's  wrong,  should  not  be  extended. 

The  fact  that  vessels  are  tied  together  in  a  flotilla  does  not  make  the 
flotilla  a  unit  in  proceedings  in  rem. 

In  a  proceeding  in  rem  where  several  vessels  are  found  in  fault  each 
bears  its  share  regardless  of  ownership,  and  notwithstanding  this  rule 
results  in  (Charging  one  who  owns  more  than  one  of  the  vessels  with  a 
larger  proportion  than  he  would  be  charged  in  a  personal  suit  against 
himself  and  the  owners  of  the  other  vessels. 

When  a  duty  is  imposed  for  the  purpose  of  preventing  a  certain  conse- 
quence its  breach  not  leading  to  that  consequence  does  not  make  a 
defendant  liable  for  the  tort  of  a  third  person  merely  because  the  ob- 
servance of  the  duty  might  have  prevented  that  tort. 

Questions  certified  in  154  Fed.  Rep.  54,  answered. 


1  Docket  titles.  No.  87,  The  Steam  Tug  "Eugene  F.  Moran,"  Michael 
Moran,  Claimant,  and  the  Scows  "15D"  and  "18D,"  the  Henry 
Dubois  Sons  Co.,  Claimant,  v.  The  New  York  Central  and  Hudson  River 
Railroad  Company  and  the  Steam  Tug  "Charles  D.  Matthews,"  John 
D.  Daily  et  cU.,  Claimants;  No.  88,  The  Henry  Dubois  Sons  Company^and 
the  Steam  Tug  "Eugene  F.  Moran,"  Michael  Moran;  Claimant,  v.  the 
Steam  Tug  "Charles  E.  Matthews,"  John  D.  DaUy  et  al.,  daimants. 
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Thb  facts  are  stated  in  the  opinioo. 

Mr.  James  Emerson  Corperi^^  with  whom  Mr.  Samuel  Park 
and  Mr.  James  KeUh  Symmers  were  on  the  brief,  for  the  Henry 
Dubois  Sons  Company: 

An  equitable  solution  of  the  problem  would  be  to  treat  the 
libellant  and  the  respective  claimants  as  the  real  parties  and  to 
divide  the  damages  equally  among  the  owners  of  the  various 
vessels  at  fault  irrespective  of  the  form  of  the  action. 

In  the  alternative  the  tug  and  tow  should  be  deemed  a  single 
vessef,  and  where  the  tug  and  tow  are  jointly  in  fault  the  dam- 
ages should  be  divided  equally  between  the  tug  and  tow  and  a 
third  vessel  also  in  fault,  and  as  between  the  tug  and  its  tow 
the  moiety  should  be  borne  by  the  owners  of  the  tug  and  tow 
respectively  in  equal  parts,  subject  to  the  rule  laid  down  in  The 
Alabama  and  The  Oamecock,  92  U.  S.  695. 

In  the  apportionment  of  damages  in  admiralty  the  funda- 
mental equitable  principle  is  to  equalize  the  burden  among 
those  who  shojuld  bear  it.  The  North  Star,  106  V.  8. 17;  AOee 
v.  Packet  Co.,  21  Wail.  389. 

While  not  possessing  the  general  powers  of  a  court  of  equity, 
yet  a  court  of  admiralty  decides  matters  before  it  upon  princi- 
0es  of  equity.  Untied  States  v.  Cornell  Stm.  Bt.  Co.,  202  U.  S- 
184;  5P^  Max  Morrw,  137  U.  S.  1. 

Cases  arise,  undoubtedly,  when  both  the  tow  and  the  tug 
are  jointly  liable  for  the  consequences  of  a  collision;  as  when 
those  in  charge  of  the  respective  vessels  jointly  participate  in 
their  control  and  management,  and  the  master  or  crew  of  both 
vessels  are  either  deficient  in  skill,  omit  to  take  due  care  or  are 
guilty  of  negligence  in  their  navigation.  Stvrgis  v.  Boyer,  24 
How.  110, 121, 122.  See  also  5PAe  Mofrey  and  Cooper,  14  Wall. 
204, and  The  Virginia  Ehrman  and  The  Agnese,  97  U.S.  309, 
313. 

The  tug  Moran  and  scows  for  purposes  of  navigation  with 
reference  to  other  vessels  are  to  be  regarded  as  a  single  vessel. 
Transportation  Co.  v.  Philadelphia  <fe  Savannah  Nav.  Co.,  22 
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How.  461;  The  Ivanhoe,  7  Ben.  213;  S.  C,  Fed.  Cas.  No.  7,113; 
The  CiviUa,  103  U.  S.  699;  The  Gladys,  144  Fed.  Rep.  653, 
655. 

There  is  a  joint  liability  of  the  tug  and  tow  for  their  joint 
negligence.  Where  the  tug  and  tow  are  jointly  liable  to  a  third 
ship  the  owners  of  the  latter  may  sue  cither  or  both,  but  a  right 
of  apportionment  lies  between  a  tug  and  tow.  The  Atlas,  93 
U.  S.  302. 

The  court  will  pot  hold  the  tug  and  tow  jointly  liable  unless 
there  is  fault  in  both.  The  John  Frazer,  21  How.  184;  The 
CiviUa,  103  U.  S.  699;  The  Express,  52  Fed.  Rep.  890,  892; 
Sturgis  v.  Boyer,  24  How.  110;  The  Clarita,  23  Wall.  1, 11. 

Where  both  tug  and  tow  are  held  jointly  liable  the  damages 
are  to  be  divided  between  them  subject  to  the  rule  laid  down  m 
the  case  of  The  Alabama  and  The  Gamecock,  92  U.  S.  695. 

Where  both  tug  and  tow  and  a  third  ship  arc  to  blame  for  a 
collision  between  the  tug  or  tow  and  a  third  ship  the  tug  and 
the  tow  will  be  considered  as  one  vessel  and  contribute  together 
one-half,  the  remaining  half  to  be  borne  by  the  third  vessel. 
The  Englishman,  L.  R.  1894,  P.  D.  239;  The  Komuk,  120  Fed. 
Rep.  841;  The  MerriU  C.  Hart,  162  Fed.  Rep.  371  >  The  Fred. 
W.  Chase  (D.  C.  D,  of  S.  C  1887),  31  Fed.  Rep.  91. 

See  also,  as  bearing  on  the  questions  involved:  TAe  Komuk, 
120  Fed.  Rep.  841;  The  Niobe,  13  P.  D.  55;  1891,  App.  Cas. 
401;  The  Brothers,  2  Biss.  104;  The  Nettie  L.Tice,  110  Fed. 
Rep.  461;  The  Express,  44  Fed.  Rep.  392;  S,  C,  46  Fed.  Rep. 
860;  S.  C,  52  Fed.  Rep.  890;  The  Peshtigo,  25  Fed.  Rep.  488; 
The  Lyndhurst,92  Fed.  Rep.  681;  The  Anerly,  58  Fed.  Rep. 
794;  The  W.  G.  Masm,  142  Fed.  Rep.  913-918;  The  James 
Berwind,  44  Fed.  Rep.  693,  697. 

A  tug  and  tow,  guilty  of  a  common  fault,  should  be  con- 
demned to  bear  jointly  one-half  the  damages  due  to  collision 
with  a  third  vessel  also  in  fault,  since  the  tug  and  tow  for  the 
purposes  of  navigation  are  deemed  in  law  to  be  a  single  vessel 
under  steam  and  subject  to  all  the  responsibilities  of  such  a 
vessel  under  the  rules.   See  The  CiviUa,  103  U.  S.  701;  Slvrgis 
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V.  Boyer,  24  How.  110;  The  Mabey,  14  Wall.  204;  The  Vir- 
ginia Ehrman,  97  U.  S.  309,  313;  L.  P.  Dayton,  120  U.  S. 
337. 

The  answer  to  the  third  question  should  be  that  the  damages 
be  equally  divided  between  the  two  flotillas,  and  the  half  as- 
sessed oh  the  south-bound  flotilla  be  charged  half  against  the 
Moran  and  half  against' the  two  scows,  the  scows  having  a  com- 
mon owner. 

Mr.  Archibald  G.  Thacher  and  Mr.  Frederick  M.  Brown  for 
New  York  Central  and  Hudson  River  Railroad  Company: 

A  tug  and  her  tows  should  be  regarded  as  a  navigable  unit, 
responsible  to  the  extent  of  the  total  value  of  the  unit  to  inno- 
cent third  parties;  the  rights  of  the  owners  of  the  component 
parts  to  be  adjusted  between  themselves. 

Sturgis  v.  Boyer,  24  How.  110,  which  holds  the  contrary, 
should  be  reconsidered  by  this  court  in  the  light  of  other  deci- 
sions. The  Palmyra,  12  Wheat.  1,  14;  The  Brig  Malek  Adtel, 
2  How.  210;  Schooner  Freeman  v.  Buckithgham,  18  How.  182; 
The  Barnstable,  181  U.  S.  464, 467,  468;  The  China,  7  Wall.  53, 
68;  Homer  Ramsdell  v.  Compagnie  G&nirale  Trans.  182  U.  S. 
406,  413,  414. 

Liability  in  rem  may  be  wholly  unrelated  to  liability  in  per^ 
sonam.  Although  the  United  States  is  not  subject  to  suit  its 
property  may  be  liable  in  rem  for  its  share  of  a. general  average 
sacrifice  of  a  private  vessel  where  execution  of  the  process  does 
not  interfere  with  the  Government's  possession.  United  States 
V.  Wilder,  3  Sumner,  308;  approved  in  United  States  v.  Cornell, 
202  U.S.  190.  So  also  of  the  liability  of  government  property  in 
rem  for  salvage,  although  no  suit  would  lie  against  the  sovereign 
in  personam.  The  Davis,  10  Wall.  15, 22.  See  also  The  Siren, 
7  Wall.  152,  162;  Workman  v.  The  Mayor,  179  U.  S.  552,  568; 
The  Arturo,  6  Fed.  Rep.  308. 

The  damages  sustained  by  the  New  York  Central  car  float 
should  be  made  good  to  the  extent  of  three-sixths  oy  the  Mat- 
thews, one-sixth  by  the  Moran  and  one-sixth  each  by  scows 
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ISDandlSD.    The  Northern  BeOe,  9  Well.  S26,  S28,  829; 
The  Keokuk,  9  WaU.  617, 619. 

Mr.  Harrington  Putnam,  with  whom  Mr.  Charles  C.  Bus^tng- 
ham  was  on  the  brief,  for  claimant  of  the  tug  Moran : 

There  is  in  England  no  authority  for  a  division  in  thirds,  and 
in  this  country  the  decisions  to  that  effect  do  not  appear  to  have 
been  carefully  considered.  Marsdeo  on  Collisions  (5th  ed.), 
125.  The  following  cases  discussed :  The  PeMigo,  25  Fed.  Rep. 
488;  The  Brothers,  2  Biss.  104;  The  Moling,  110  Fed.  Rep. 
227;  The  Lyndhurst,  92  Fed,  Rep.  681;  Sanv  No.  6  H,  108  Fed. 
Rep.  429;  The  NeUie  L.  Tice,  110  Fed.  Rep.  461. 

The  rule  of  the  admiralty  as  to  the  apportionment  of  damages 
in  case  of  mutual  fault  is  not  a  rule  of  absolute  justice,  but 
one  of  practical  utility.  The  only  clear  working  rule  is  that 
where  a  vessel  has  contributed  to  a  collision  by  her  own  fault, 
her  owiier  cannot  recover  more  than  one-half  of  his  damages. 

There  is  nothing  necessarily  inconsistent  between  the  case  of 
Sturgis  v.  Boyer,  24  How.  110,  and  The  China,  7  Wall.  53. 
See  The  City  of  Norwich,  118  U.  S.  468;  Workman  v.  New  York 
City,  179  U.  S.  662;  Tucker  v.  Alexandroff,  183  U.  S.  424;  The 
Clarita  and  The  Clara,  23  WaU.  1;  The  Alabama,  92  U.  S.  605, 
697;  The  Max  Morris,  137  U.  S.  1. 

As  to  the  law  in  England  and  in  Germany,  see  The  Englishr 
man  and  The  Australia,  L.  R.  (1894)  Prob.  Kv.  239;  The 
Unterweser  12,  tug  Blitz  and  S.  S.  Envoy,  Entscheidungeii  des 
Reichsgerichts  in  Civilsachen,  14  Feb.,  1903,  LIV,  p:  13.  Also 
in  the  Hanseatische  Gerichtszeitung,  1903,  Part  I,  285,  see  Ap- 
pendix. 

Mr.  William  S.  Montgomery,  with  whom  Mr.  George  H. 
Emerson  was  on  the  brief,  for  claimant  of  the  tug  Matthews: 

The  District  Court  correctly  apportioned  the  damages  to  the 
carfloat  equaUy  among  tlie  four  vessels  sued. 

In  admiralty  the  number  of  owners  or  the  number  of  agents 
or  servants  of  owners  who  arc  involved  in  a  fault  contributing  to 
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a  collision  should  have  no  effect  upon  the  apportionment  of  the 
damages.  In  actions  in  rem  what  the  admiralty  looks  to  is  the 
res  and  decrees  the  payment  of  damages  against  ^e  offending 
thing  and  not  against  the  owner. 

Nor  does  admiralty  consider  the  number  or  gravity  of  the 
faults  of  each  vessel. 

The  only  lo^cal  method  of  apportioning  the  damages,  where 
the  rule  of  comparative  damage  does  not  obtain,  is  that  adopted 
by  the  District  Court  in  apportioning  the  damages  to  the  car- 
float — i.  e.,  to  apportion  the  damages  among  the  offending  ves- 
sels without  any  consideration  whatever  being  given  to  owner- 
ship or  the  number  of  servants  or  agents  of  owners.  The  W^  G. 
Mason,  142  Fed.  Rep.  913;  The  Jvniaia,  93  U.  S.  340^  The 
China,  7  WaU.  53,  and  The  Barnstable,  181  U.  S.  464,  distin- 
guished from  Sitargis  v.  Bayer,  24  How.  110. 

The  correct  rule  of  apportionment  is  to  consider  only  the 
offending  res  before  the  court.  If  there  are  three  offending  res, 
then  the  damages  should  be  divided  into  thirds.  If  there  are 
four  offending  res,  then  the  damages  should  be  divided  into 
fourths;  and  so  on,  no  matter  what  may  be  the  number  of 
guilty  res. 

This,  of  course,  may  work  an  apparent  hardship  if  more  than 
one  of  the  offending  res  belongs  to  the  same  owner;  but  then 
that  owner  has  had  more  than  one  offending  thing  which  has 
contributed  to  the  damage,  and  the  damage  might  have  been 
less,  or  might  not  have  happened  at  all,  had  not  each  of  his  ves- 
sels been  guilty  of  fault. 

The  moment  any  consideration  of  ownership  or  of  a  common 
or  mmilar  fault  is  allowed  to  enter  into  the  apportionment  of 
the  damages,  infinite  diflSculties  will  arise.  Hughes  on  Admi- 
ralty (Ist  ed.),  277;  The  North  Star,  106  U.  S.  17. 

In  this  case  there  were  four  offending  res  before  the  court— 
the  two  scows,  and  the  two  tugs.  The  scows  because  neither  of 
them  had  lights;  the  Moran  because  she  did  not  see  that  the 
scows  had  lights,  and  also  in  other  respects;  and  the  Matthews 
because  she  kept  on  at  full  speed  after  the  Moran  did  not  an^ 
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8wer  her  signal.  Had  any  one  of  them  not  been  in  fault,  the 
collision  mi^t  not  have  happened. 

All  having  contributed,  and  all  the  offending  res  having  been 
before  the  court,  the  District  Judge  divided  the  damages  in 
the  oiily  logical  and  sensible  way.  The  Brothers,  2  Biss.  104; 
The  Peshtigo,  25  Fed.  Rep.  488;  The  Doris  Eckhoff,  41  Fed- 
Rep.  156;  TheLyndhurst,92Fed.Bjeip.eSl;  TheNeUieL.Tice, 
110  Fed.  Rep.  461 ;  The  Moling,  110  Fed.  Rep.  227;  The  S.  A. 
McCauUey,  116  Fed.  Rep.  107. 

The  damages  in  the  second  case  were  also  correctly  appor- 
tioned. 

In  the  second  case  the  Henry  Dubois  Sons  Coibpany,  owner 
of  the  scow  15  D,  sued  the  tugs  Matthews  and  Moran  for  the 
damages  sustained  by  that  scow.  The  parties  before  the  court 
w^re  then  the  Henry  Du}x>is  Sons  Company,  libelant,  and  the 
tugs  Matthews  and  Moran. 

The  scow  18  D  was  not  brou^t  in  by  petition,  but  it  clearly 
appeared  from  the  proof  that  that  scow  was  owned  by  the 
Henry  Dubois  Sons  Ciompany. 

The  Efistrict  Judge,  having  found  all  four  vessels  at  fault,  di* 
rected  that  the  libellant  recover  one-half  Qf  its  damages,  the 
recovery  to  be  borne  equally  by  each  of  the  tugs. 

This  division  was  correct.  The  Moriska,  107  Fed.  Rep.  989; 
Erie  Railroad  Co.  v.  Erie  Transp.  Co.,  204  U.  S.  220. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

These  cases  come  here  on  certificates  setting  forth  in  nearly 
the  same  terms  the  facts  of  a  collision.  They  both  are  proceed- 
ings in  rem.  In  the  first  the  New  York  Central  and  Hudson 
River  Railway  Company,  as  owners  of  a  car-float  that  was  dam- 
aged, libels  the  steam  tug  Charles  D.  Matthews,  the  steam  tug 
Eugene  F.  Moran,  and  the  scows  15  D  and  18  D.  In  the  second, 
the  Henry  Dubois  Sons  Company,  as  owner  of  the  two  scows, 
libels  the  two  steam  tugs.  The  statement  of  facts,  sli^tly 
abridged,  is  as  follows :  At  about  half  past  seven,  in  the  evening 
of  February  1, 1905,  the  railroad  company's  car-float  was  pro- 
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oeeding  up  the  Hudson  River  in  tow  of  the  tug  Matthews,  the 
navigation  of  the  two  being  conducted  solely  by  the  master  of 
the  tug.  They  met  the  tug  Moran,  which  was  towing  two  mud 
scows  down  the  river,  scow  15  D,  immediately  behind  the 
Moran,  on  a  hawser,  and  behind  15  D  scow  18  D  on  another 
hawser.  A  collision  took  place  between  the  car-float  and  15  D. 
Neither  15  D  nor  18  D  had  the  required  lightis.  There  was  an 
employ^  of  the  owner  in  charge  of  each  scow,  and  it  was  their 
duty  as  well  as  the  duty  of  the  master  of  the  Moran  to  have  the 
lights  put  up.  The  Moran  was  guilty  of  other  faults  also,  so 
that  the  tug  and  the  scows  all  three  wrongfully  contributed  to 
the  damag?  done  to  the  float.  The  tug  Matthews  also  was  to 
blame,  but  the  car-float  was  not,  unless,  contrary  to  Sittrgis  v. 
BoyeTf  24  How.  110,  answerable  for  the  faults  of  the  Matthews, 
which  her  owner  had  hired  to  move  her  from  place  to  place  in 
the  harbor.  The  cases  in  the  District  Court  are  reported  in  143 
Fed.  Rep.  187;  in  the  Circuit  Court  of  Appeals,  in  154  Fed. 
Rep.  41,  and  83  C.  C.  A.  153. 

The  question  certified  in  the  first  case  is,  ''In  what  proportion 
shall  the  damages  sustained  by  the  car-float  be  assessed  upon 
the  offending  vessels?  "  In  the  second  the  same  question  is  put 
concerning  the  damages  sustained  by  the  Ubellant,  the  owner 
of  the  two  scows.  In  the  latter  case  neither  the  car-float  nor 
the  scow  18  D  are  made  partly  or  brought  in.  The  District 
Judge  divided  the  liability  for  damage  to  the  float  equally 
among  the  four  vessels  in  fault,  and  on  the  same  principle 
charged  one-quarter  of  the  damage  suffered  by  scow  15  D  to 
that  scow  and  one-quarter  to  each  of  the  other  three,  thus  leav- 
ing the  libellant  to  bear  one-half  and  dividing  the  other  half 
between  the  two  tugs.  Counsel  for  the  two  tugs  agree  that  this 
result  was  right,  although  it  is  argued  for  the  Moran  that  the 
true  ground  for  it  in  the  second  case  is  the  rule  that  when  a  ves^ 
sel  has  contributed  to  a  collision  by  her  own  fault  her  owner 
cannot  recover  more  than  one-half  of  the  damages. 

For  the  Henry  Dubois  Sons  Company,  which  as  owner  of  the 
two  scows  was  required  to  pay  one-half  the  total  amount  due 
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to  the  float,  it  is  contended  that  'the  court  should  look  to  the 
owners  after  they  have  appeared,  and  should  divide  the  dam- 
ages on  the  ordinary  principles  of  personal  UabiUty  into  thirds, 
or  else  regard  the  Moran  and  the  two  scows  as  one  vessel,  jointly 
liable  for  one-half,  each  owner  to  bear  a  quarter  as  between 
themselves.  There  is  a  faint  suggestion  that  in  the  last  appor- 
tionment regard  might  be  had  to  the  degree  of  fault. 

The  New  York  Central  Raibroad  gets  all  its  damages  in  any 
view,  unless  Stwrgisy.  Boyer,  24  How.  110,  should  be  overruled. 
In  that  case  it  was  held  that  a  tug  having  control  of  a  vessel  in 
tow  was  solely  responsible  to  a  lighter  upset  by  the  vessel 
through  the  fault  of  the  tug  alone.  (For  the  opinion  of  Judge 
Betts  below  see  note  to  The  Express,  46  Fed.  Rep.  864.)  We 
see  no  reason  why  the  decision  should  not  stand.  No  doubt  the 
fiction  that  a  vessel  may  be  a  wrongdoer  and  may  be  held,  al- 
though the  owners  are  not  pereionally  responsible  on  principles 
of  agency  or  otherwise,  is  carried  further  here  than  in  England. 
The  China,  7  Wall.  53;  The  Barnstable,  181  U.  S.  464, 467, 468; 
Hamer-RamsdeU  Transpariatum  Co.  v.  La  Campagnie  GiniraU 
TransaUantique,  182  U.  S.  406,  413,  414.  See  The  Blackheaih, 
195  U.  S.  361, 366.  Possibly  the  survival  of  the  fiction  has  been 
helped  by  the  convenient  security  that  it  furnishes,  just  as  no 
doubt  the  responsibility  of  a  master  for  a  servant's  torts,  that 
he  has  done  his  best  to  prevent,  has  been  helped  by  the  feeling 
that  it  was  desirable  to  have  some  one  who  was  able  to  pay. 
SeeWiUiamsan  v.  Price,  4  Martin,  N.  S.  399,  401;  WiUiamsY. 
Jones,  3  H.  ft  C.  256, 263.  But  after  all  a  fiction  is  not  a  satis- 
factory ground  for  taking  one  man's  property  to  satisfy  another 
man's  wrong,  and  it  should  not  be  extended.  There  is  a  practi- 
cal line  and  a  difference  in  degree  between  the  Case  where  the 
harm  is  done  by  the  mismanagement  of  the  offending  vessel 
and  that  where  it  is  done  by  the  mismanagement  of  another 
vessel  to  which  the  immediate  but  innocent  instrument  of  hann 
is  attached.  See  The  Clarita  and  The  Clara,  23  Wall.  1;  The 
Alabama  and  The  Oamecock,  92  U.  S.  695,  697;  The  Atlas,  93 
U.S.  302,  318. 
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The  fact  that  the  vessels  composing  each  flotilla  were  bound 
together  is  not  sufSicient  ground  for  treating  each  flotilla  as  a 
unit.  This  follows  pretty  closely  from  the  considerations  that 
we  have  urged.  If  the  attachment  of  the  car-float  to  the  Mat- 
thews did  not  make  the  car-float  responsible  to  15  D,  or  affect 
the  extent  or  principles  of  its  recovery  for  damage  to  itself, 
there  seems  to  be  no  reason  why  a  similar  attachment  should 
affect  the  distribution  of  liability  among  the  vessels  that  were 
in  fault.  Their  faults  were  several.  The  failure  of  one  scow  to 
show  a  li^t  was  distinct  in  fact  and  as  a  cause  from  the  failure 
of  the  others  to  do  the  same  thing,  and  from  the  faults  of  navi- 
gation of  the  Moran.  In  this  case,  at  least,  the  attachment 
ought  to  have  no  more  effect  in  diminishing  liability  for  the 
guilty  than  in  creating  it  for  those  free  from  blame.  See,  The 
Expressy  44  Fed.  Rep.  392;  S.  C,  46  Rep.  Fed.  860;  S.  C,  52 
Fed.  Rep.  89;  LyndhwH,  92  Fed.  Rep.  681;  Moling,  110  Fed. 
Rep.  227;  S.  C,  S.  A.  McCavUey,  116  Fed.  Rep.  107;  NeUie  L. 
Tice,  110  Fed.  Rep.  461. 

On  the  other  hand,  althou^  not  to  be  regarded  as  a  unit 
simply  because  they  were  tied  together,  the  offenders  severally 
are  subject  to  a  lien  by  the  established  principles  of  the  pro- 
ceeding in  rem.  It  is  said,  truly  enou^,  that  if  each  scow  has 
to  pay  a  quarter,  the  amount  with  which  the  owners  will  be 
chflxged  will  be  greater  than  in  a  personal  suit  where  the  owners 
all  are  solvent  and  pay  each  his  share.  But  without  invoking 
on  the  other  side  the  characteristic  vicissitudes  of  personal  suits 
in  tort,  we  may  say  that  there  is  no  injustice.  Althou^  even 
the  admiralty  does  not  attempt  to  go  far  in  the  quantification 
of  damages,  it  is  not  an  unreasonable  supposition  that  on  an 
average  the  owner  of  two  vessels,  each  concurring  in  a  wrong- 
ful result,  will  contribute  twice  as  much  toward  producing  it 
as  if  he  had  owned  only  one.  If  the  second  scow  had  been 
owned  by  another  it  would  have  had  to  pay  its  share.  It  is  con- 
trary to  the  theory  of  these  proceedmgs  to  allow  ownership  to 
affect  the  case.  We  are  of  opinion  that  the  District  Court  was 
right  in  .dividing  the  damages  equally  among  the  guilty  vessels 
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in  the  first  suit.  There  is  nothing  stated  sufficient  to  reopen  the 
question,  if  there  is  one,  ^as  to  changing  the  apportionment 
when  there  are  different  degrees  of  blame.  The  Atic^,  93  U.  S. 
302;  The  Max  Morris,  137  U.  S.  1.  The  fact  that  18  D  is  not 
a  party  to  the  second  suit  does  npt  matter,  so  far  as  the  question 
of  partially  exonerating  those  before  the  court  is  concerned. 

We  have  discussed  the  question  on  the  assumptions  upon 
which  it  is  presented,  but  there  is  one  point  that  seems  to  us  to 
deserve  further  consideration  from  the  Circuit  Court  of  Appeals. 
The  only  fault  on  the  part  of  18  D,  that  id  set  out  in  the  state- 
ment, IS  the  absence  of  a  light,  and  it  is  said  that  "therefore ''  it 
was  party  to  a  common  fault.  We  doubt  whether  the  conclu- 
sion follows  from  the  premises.  When  a  duty  is  imposed  for 
the  purpose  of  preventing  a  certain  consequence,  a  breach  of  it 
that  does  not  lead  to  that  consequence  does  not  make  a  defend- 
ant liable  for  the  tort  of  a  third  person  merely  because  the  ob- 
servance of  the  duty  mi^t  have  prevented  that  tort.  See  Garris 
V.  iScott,  L.  R.  9  Ex.  125;  Ward  y.  Hobba,  4  App.  Cas.  13,  33. 
The  question  arises,  therefore,  whether  the  duty  to  give  warn- 
ing by  a  light  was  imposed  upon  18  D  for  any  other  purpose 
than  to  prevent  collision  with  itself.  If  not,  then  as  the  boats 
are  dealt  with  as  individuals  and  not  as  parts  of  a  single  whole, 
we  do  not  see  how  the  absence  of  a  li^t  on  18  D  can  be  said  to 
have  contributed  to  the  loss.  Pilot  Rule  11,  imder  the  act  of 
June  7, 1897,  c.  4,  §  2,  30  Stat.  96,  102,  requiring  the  ligjit,  is 
quoted  in  The  Komuk,  120  Fed.  Rep.  841, 842.  A  duty  of  wider 
scope  has  been  thought  to  exist  in  a  somewhat  different  case. 
The  Lyndhtarst,  92  Fed.  Rep.  681,  682. 

On  the  second  question  also,  subject  to  the  doubt  just  sug- 
gested, it  appears  to  us  that  the  course  of  the  District  Judge  was 
right  in  principle  as  well  as  in  result.  As  observed  iii  The  Mol- 
ing, 110  Fed.  Rep.  227,  the  quantum  of  liability  ought  not  to  be 
affected  by  the  position  of  the  party  concerned  as  co-defendant 
or  plaintiff,  and  the  rule  of  equal  division  among  the  guilty  ves- 
sels has  previuled,  in  some  cases,  at  least,  as  well  when  one  of 
them  was  the  libellant  as  when  they  were  all  on  the  same  side. 
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The  Brothers,  2  Bias.  104.  See  S.  C,  on  appeal,  Fed.  Cas. 
No.  91322;  PeOUigo,  25  Fed.  Rep.  488. 

We  answer  the  question  in  the  first  case,  No.  87:  Equally. 

We  answer  the  question  in  the  second  case:  Equally,  the 
offending  vessel  or  vessels  of  the  libellant  bearing  their  propor- 
tion of  me  loss. 


BAGLEY  V.  GENERAL  FIRE  EXTINGUISHER  COMPANY. 

ERROR   TO   THS  dRCUrT  CX)nRT  OF  APPEALS  TOR  THE  SECOND 

CIRCTJIT. 

No.  06.    Argued  J  Jluai^  27»  1900.— Decided  February  2S,  1900. 

While  the  judgment  of  the  Circuit  Court  of  Appeals  is  not  final  under  act 
of  March.3, 1891,  c.  517,  26  8tat.  826,  828,  where  diverse  citizenship 
exists,  if  the  application  of  the  Constitution  of  the  United  States  is 
also  invoked  in  tiie  complaint;  SpretkeU  Sugar  Refining  Co.  v.  McClain, 
192  UiS.  397,  the  judgment  is  final  if  the  oonstftutioiial  right  is  raised 
for  the  .first  time  on  the  trial. 

In  a  suit  where  the  jurisdiction  of  the  Circuit  Court  is  based  on  diversity 
of  citisenship  a  recital  in  the  petition  that  a  judgment  was  rendered 
in  another  State  does  not  amount  to  asserting  the  constitutional 
right  that  full  faith  and  credit  be  given  thereto  so  as  to  deprive  the 
judgment  of  the  Circuit  Court  of  Appeals  of  its  finality. 

The  full  faith  and  credit  dause  of  the  Constitution  does  liot  give  ftny 
force  to  a  Judgment  against  a  stranger;  and  a  decision  that  a  defend- 
ant is  not  estopped  by  a  judgment  hy  reason  of  notice  given  to  him 
to  defend  does^not  amount^  even  if  wrong,  to  a  refusal  to  give  effect 
to  the  judgment  witluh  the  meaning.of  the  full  faith  and  credit  dause 
of  thei  Constitution. 

Writ  of  error  to  review  150  Fed.  Rep:  284,  dismissed. 

The  facts  are  $tat^  in  the  opinion. 
Mr.  Henry  B.  Closson  for  plamtiff  in  error. 
-  Mr.  Peter  B.  Otney  for  defendant  in  error.  - 


Digitized  by 


Google 


478  OCTOBER  TERM,  1908. 

OpmicmolthaOoiiH.  212  U.a 

Mb.  Jubticb  BxyiMsa  deliyered  the  opinion  of  the  court. 

This  is  an  action  for  damage  caused  by  the  melting  on  a  hot 
day  of  fusible  sprinkler  heads  in  an  automatic  sprinkler  put  up 
in  the  plaintiff"^  building  by  the  defendant  for  protection 
against  fire.  The  complaint  alleges,  diversity  of  citizenship, 
negligence  on  the  part  of  the  defendant,  injury  to  goods  of  two 
tenants  in  the' building,  suits  by  or  in  the  right  of  the  tenants 
against  the  plaintiff,  which  the  plaintiff  notified  the  defendant 
to  defend,  the  recovery  of  judgments,  one  of  which  was  af- 
firmed by  the  Supreme  Court"  of  Michigan,  Peerless  Manu- 
facturing Co.  V.  Bagl^y^  126  Michigan,  225,  and  payment  of  the 
same  by  the  plaintiff,  who  seeks  to  recover  the  sums  paid,  in- 
terest, and  the  costs  of  defense.  The  answer  denies  many  of 
the  material  allegations,  and  relies  upon  the  terms  of  the  writ- 
ten contract  under  which  the  work  was  done,  alleging  the  same 
to  have  been  performed  and  the  work  accepted.  The  contract 
required' the  material  to  be  first  class,  and  all  work  specified  to 
be  done  in  a  thorough  and  workmanlike  manner,  and  in  con- 
formity with  the  Improved  Risks  Commission  standard  for 
automatic  sprinkler  installations.  It  also  contained  this  clause : 
"It  is  explicitly  understood  and  agreed  that  no  obligations 
other  than  herein  set  forth  and  made  a  part  of  this  proposal 
and  acceptance  shall  be  binding  Upon  either  party."  The  case 
was  sent  to  a- referee,  add  he  found  that  the  obligations  of 
the  agreement  were  fulfilled,  that  contrary  to  rulings  asked  by 
the  plaintiff  the  Michigan  judgment  did  not  determine  that  the 
defendant  was  negligent,  or  bind  it,  and  that  the  defendant 
was  entitled  to  judgment.  Upon  the  referee's  findings  the  com- 
plaint was  dismissed  on  the  merits  by  the  Circuit  Court,  and 
the  judgment  was  aflSrmed  by  the  Circuit  Court  of  Appeals. 
150  Fed.  Rep.  284. 

The  first  question  that  arises  is  whether  this  court  has  juris- 
dictioi^L,  and  upon  that  we  are  of  opinion  that  the  plaintiff's 
argument  fails.  When  the  jurisdiction  below  depends  entirely 
upon  diversity  of  citisenship,  the  judgment  of  the  CSrcuit  Court 
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of  Appeals  is  final,  by  the  express  terms  of  the  Act  of  March  3, 
1891,  c.  517,  f  6.  26  Stat.  826,  828.  This,  of  course,  is  not 
denied,  but  it  is  said  that  this  section  does  not  exclude  a  resort 
to  this  court  when  the  complaint  also  invokes  the  application 
of  the  Constitution  of  the  United  States.  Spreckek  Sugar  Re- 
fitting  Co.  v.  McClain,  192  U.  S.  397.  It  is  urged  that  if  an 
exception  is  made  to  the  universality  of  the  words  when  the 
constitutional  question  is  disclosed  in  the  complamt,  it  is  un- 
reasonable not  to  extend  it  sufficiently  to  include  cases  where 
the  same  question  is  rais^  at  the  trial,  as  it  was  in  the  present 
instance,  and  where  the  matter  might  have  been  brought  at 
once  from  the  Circuit  Court  to  this  court.  Loeb  v.  Trustees  of 
Columbia  Township,  179  U.  S.  472.  But  the  difference  is  plain. 
When  the  constitutional  right  is  claimed  in  the  complaint,  the 
jurisdiction  does  not  depend  entirely  upon  diversity  of  citizen- 
ship, and  the  exception  is  not  read  into  the  words,  but  is  ex- 
pressed by  the  act.  When  the  question  is  raised  at  the  trial 
for  the  first  time  the  case  cannot  be  taken  up  from  the  Circuit 
Court  of  Appeals  without  a  direct  disregard  of  the  words.  The 
difference  is  pointed  out  in  both  of  the  cases  to  which  we  have 
referred.  Walsh  v.  Columbus  <kc.  Railroad  Co.,  176  U.  S.  479; 
Sprechds  Sugar  Refining  Co.  v;  McClain,  192  U.  S.  397,  409, 
410.  See  s^ao.Hugviey  Manufacturing  Co.  v.  GaleUm  CoUon 
Mills,  184- U.  S.  290,  295;  American  Sugar  Refining  Co.  v.  New 
Orleans,  181  U.  S.  277,  282. 

Failing  the  foregoing  argument,  it  is  contended  that  the 
jurisdiction  of  the  Circuit  Court  did  not  depend  entirely  on  the 
diverse  citizenship  of  the  parties.  In  other  words,  it  is  con- 
tended that  the  complaint  sufficiently  invoked  Art.  IV,  §  1,  of 
the  Constitution,  by  aJlefpng  the  Michigan  judgment,  and  the 
&ct  that  in  those  cases  it  was  averred  and  adjudged  that  one  of 
the  sprinkler*  heads  was  negligently  and  improperly  made  of 
such  material  as  to  fuise  at  too  low  a  temperature,  and  that  the 
sprinkler  and  pipes  were  negligently  and  improperly  etiected 
and  placed.  But  in  the  complaint  there  is  no  intimation,  direct 
or  indirect,  of  a  reliance  upon  the  Constitution.    On  the  con- 
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trary,  instead  of  simply  setting  forth  the  defendant's  contract, 
the  suits,  notice  to  the  defendaAt  to  defend,  and  the  judgments, 
and  thus  at  least  implying  that  for  some  reason  those  judgments 
were  supposed  to  establidii  the  defei^dant's  liability,  it  is  most 
elaborately  alleged,  seemingly  as  issuable  matter,  that  the  de- 
fendant was  n^ligent  in  its  work  and  did  not  do  what  it  had 
agreed  to  perform.  The  judgments  seem  on  the  face  of  the  com- 
plaint to  be  referred  to  primarily,  if  not  solely,  as  fixing  the 
amoimt  of  the  plaintiff's  claim.  See  further  Promdent  Savings 
Life  Aasurahce  Co.  v.  Ford,  114  U.  S.  635;  Pope  v.  LouisviUe, 
New  Albany  <ft  Chicago  Ry.  Co.,' 173  U.  S.  573,  580. 

But  if  the  plaintiff  had  set  forth  in  so  many  words  that  he 
catne  into  court  reljring  upon  full  faith  and  credit  being  given 
to  the  Michigan  judgment  under  the  Constitution,  still,  on  the 
face  of  the  complaint.  It  would  have  be^  obvious  that  the  Con- 
stitution was  not  the  basis  of  his  claim,  as  it  is  obvious,  on 
reading  the  opinion  of  the  Circuit  Court  of  Appeals,  that  full 
faith  and  credit  to'the  Michigan  judgment  has  not  been  denied. 
The  defendant  was  no  party  to  that  judgment,  and  there  is 
nothing  in  the  Constitution  to  give  it  any  force  as  against 
strangers.  If  the  judgment  binds  the  defendant  it  is  not  by  its 
own  operation,  even  with  the  Constitution  behind  it,  but  by  an 
estoppel  arising  out  of  the  defendant's  contract  with  the  plain- 
tiff and  the  notice  to  defend.  The  ground  of  decision  in  both 
courts  b^ow  was  that  there  was  no  such  estoppel,  the  duty  and 
responsibility  of  the  defendant  being  limited  by  the  words  that 
we  have  quoted  from  the  contract,  excluding  any  obligation 
other  than  those  set  forth.  The  decision,  in  other  words,  turned 
wholly  on  the  construction  of  the  contract  as  excluding  a  liar 
bility  over  in  the  event  that  happened.  Even  if  wrong,  it  did 
not  deny  the  Michigan  judgments  their  full  effect,  but  denied 
the  preliminary  relation  bet#een  the  defendant  and  the  party 
to  them,  without  which  the  defendant  remained  a  stranger  to 
them,  in  spite  of  the  notice  to  defend. 

WtU  of  error  disfnieeed. 
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NEW  YORK  CENTRAL  AND  HUDSON  RIVER  RAIL- 
ROAD COMPANY  V.  UNITED  STATES. 

ISBBOB  TO  THB  CIRCUIT  COURT  OP  THE  UNITED  STATES  FOR  THE 
SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  57.    Argued  Dc»cember  14,  15,  16,  1908.— Decided  February  23, 1909. 

Congress  can  impute  to  a  corporation  the  commission  of  certain  criminal 
offenses  and  subject  it  to  oriminal  prosecution  therefor. 

In  actions  for  tort  a  corporation  may  be  held  responsible  for  damages 
for  the  acts  of  its  agent  within  the  scope  of  his  employment,  Lake  Shore 
&  Michigan  Sauihem  R.  R.  v.  Prentice,  147  U.  8.  101,  even  if  done 
wantonly,  recklessly  or  against  the  express  orders  of  ^he  principal. 

A  corporation  b  responsible  for  acts  not  within  its  agent's  powers 
strictly  construed  but  assumed  to  be  done  by  him  when  emplo3ring 
authorized  powers,  and  in  such  a  case  no  written  authority  under  seal 
is  necessary.     WaahingUm  Gas  Light  Co,  v.  Lansden,  172  U.  S.  534. 

The  act  of  an  agent  exercising  the  authority  of  a  corporation  wiilch  is  a 
common^carrier  to  make  rates  for  transportation  may  be  controlled, 
in  the  interest  of  public  policy,  by  imputing  his  act  to  the  carrier 
itself  and  imposing  penalties  therefor  upon  the  carrier. 

While  corporations  cannot  commit  some  crimes,  they  can  commit 
crimes  which  consist  in  purposely  doing  things  prohibited  by  statute, 
and  in  such  ease  they  can  be  charged  with  knowledge  of  acts  of  their 
agents  who  act  within  the  authority  conferred  upon  them. 

Congress  has  power  to  so  regulate  interstate  conmierce  as  to  secure 
equal  rights  to  all  engaged  therein,  and  the  act  of  February  19,  1903, 
c.  708,  32  Stat.  847,  known  as  the  Elkins  act,  is  not  unconstitutional 
because  it  imputes  to  the  corporation,  and  makes  it  criminally  re- 
sponsible for,  acts  violative  of  the  Interstate  Commerce  act  done  by 
its  agent. 

The  c6urt  will  recognix»  that  the  greater  part  of  interstate  commerce 
is  conducted  by  corporations,  and  it  will  not  relieve  them  from  punish- 
ment because  at  one  time  there  was  a  doctrine  that  corporations 
could  not  commit  crimes. 

Even  if  a  statute  relating  both  to  individuals  and  corporations  deprived 
an  individual  of  the  presumption  of  innocence  and  made  him  re- 
sponsible for  the  acts  of  another,  the  question  of  the  constitutionality 
of  such  statute  on  that  ground  cannot  be  raised  by  a  corporation; 
and  where,  as  in  the  case  of  the  Elkins  act,  there  is  no  doubt  that 
VOL,   CCXII— 31 
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Ck>ngre68  would  have  enacted  the  statute  as  to  oorporatioos,  even  if  it 
could  not  as  to*  indiyiduals)  it  is  valid  as  to  corporations.  Berea 
College  v.  Kentucky,  211  U.  S.  45. 

Every  statute  is  to  be  oonstnied  so  as  to.  maintain  its  eonstitittionality 
if  possible. 

The  purpose  of  the  EUdns  act  hemg  to  make  the  act  of  the  agent  the 
act  of  the  corporation,  and  to  include  both  within  its  restrictions, 
there  is  no  misjoinder  in  including  both  the  agent  and  the  corpora- 
tion in  one  indictment. 

An  indictment  is  sufficient  if  it  specificaUy  states  the  elements  of  the 
offense  charged  with  mifficient  particularity  to  fully  advise  the  defend- 
ant thereof  and  so  as  to  be  pleaded  in  bar  of  any  subsequent  prose- 
cution for  the  same  offense.    §  lCf!25,  Rev.  Stat. 

Undet  the  Interstate  Commerce  act  where  a  shipper  pays  the  legal 
rate  on  niunerous  shipments  and  at  intervals  receives  a  rebate  from 
the  carrier  there  is  a  separate  and  complete  offense  on  each  payment 
and  not  one  continuous  offense,  although  all  the  payments  were  made 
under  one  agreement. 

Quare,  and  not  decided,  what  constitute  separate  offenses  where 
numerous  shipments  are  made  and  paid  for  at  less  than  the  published 
rates. 

An  instruction  which  simply  amounts  to  permitting  the  jury  to  con- 
sider circumstances  connected  with  the  pon-appearance  of  a  witness 
and  the  non-production  cf  books  held,  in  this  case,  not  to  have  been 
prejudicial  error. 

The  facts  are  stated  in  the  opinion. 

Mr.  Austen  G.  Fax  add  Mr.  John  D.  Ltnifaoy,  with  whom 
Mr.  Albert  H,  Harris  was  on  the'lmef,  for  plaintiff  in  error: 

Congress  cannot  under  the  C!onstitution  impute  to  plaintiff 
in  error  the  commission  of  a  criminal  offense  and  subject  it  to 
criminal  prosecution  and  punishment  by  reason  of  the  matters 
set  forth  in  the  indictment.  To  take  the  money  of  a  corpora- 
tion for  crime  committed  by  the  individuals  who  control  it,  is 
to  take  the  property  of  every  stockholder.  It  amounts  to  pun- 
ishing the  innocent  for  the  guilty.  State  v.  Great  Work^  MiU 
Co,,  20  Mame,  41;  2  Jund.  Soc.  Papers,  31. 

If  correctly  interpreted  by  the  court  below,  the  fourth  daose 
of  §  1  of  the  Elkinsact  declaring  that  the  act,  omission  or  fail- 
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ure  of  any  officer,  agent  or  other  perscMi  acting  for  or  employed 
by  any  common  carrier,  acting  within  the  scope  of  his  employ- 
ment, shall  be  deemed  to  be  the  act  of  such  carrier,  ad  well  as 
of  that  person,  is  unconstitutional.  If  misinterpreted  by  ihe 
court  below  the  case  was  submitted  to  the  jury  upon  a  funda- 
mentally erroneous  theory.  This  applies  in  terms  to  any  car- 
rier engaged  in  interstate  conunerce,  and,  as  construed  by  the 
court  below,  extends  the  principle  of  respondeai  superior  to 
criminal  law,  destroys  the  presumption  of'4nnocence  as  to  all 
interstate  carriers,  and  erects  in  its  place  a  conclusive  presump- 
tion of  guilt  against  the  carrier,  based  upon  any  unlawful  act  of 
any  agent,  although  in  excess  of  his  actual  authority. 

The  trial  court  admitted  that'  a  statute  of  this  nature  would 
probably  be  invalid  in  the  case  of  individual  carriers,  but  held 
it  constitutional  in  the  case  of  corporate  carriers.  This  ruling 
disregarded  the  principle  that  a  statute  which  is  unconstitu- 
tional in  part  is  unconstitutional  as  a  whole,  if  the  Valid  and 
invalid  parts  of  the  statute  are  inseparable.  This  court  has  re- 
fused to  supply  qualifications  which  the  legislature  has  failed 
to  express.  United  States  v.  Fox,  95  U.  S.  670;  Employers* 
Liability  Cases,  207  U.  S.  463.  In~'the  present  case  there  is,  of 
course,  no  possibility  of  such  a  severance.  Moreover,  even  if 
the  act  had  been  directed  agamst  corporations  alone,  the  pre- 
sumption of  innocence  shields  a  corporation  to  the  same  extent 
that  it  shields  an  individual.  IrUer.  Com.  Com.  v.  C.  G,  W.  Ry., 
209  U.  S.  108, 119.  Equal  protection  of  the  laws  as  well  as  due 
process  of  law  is  assured  to  corporations  and  individuals  alike. 
Gvlf,  C.  (k  S.  F,  Ry.  Co.  v.  Ellis,  165  U.  S.  150.  The  rulings  of 
the  trial  court  involved  the  absolute  denial  of  these  rights. 
The  conclusion  follows  that  if  the  language  of  the  statute  com- 
pelled the  rulings,  the  statute  is  unconstitutional,  and,  if  the 
statute  did  not  warrant  the  rulings,  then  the  judgment  should 
be  reversed  for  the  erroneous  construction  of  the  statute. 
Clark  &  Marshall,  Law  of  Crimes  (2d  ed.),  §  194  (i),  p.  267; 
Morse  v.  State,  6  Connecticut,  9;  Armour  Packing  Co.  v.  United 
Slates,  209  U.  S.  56:  Peck  v.  Heurich,  167  U.  S.  624, 629. 
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Tlie  presumption  of  innocence  prevails  alike  whether  the  de- 
fendant in  a  criminal  prosecution  be  a  corporation  or  an  indi- 
vidual. ItU.  Cam.  Com.  v.  C.  G.  W.  Ry.  Co.,  209  U.  S.  108, 
119. 

One  is  not  liable,  crvmnalUer,  for  the  act  of  his  agent,  even 
though  the  act  be  done  in  the  course,  or  even  within  the  gen- 
eral scope,  of  his  lawful  employment,  in  the  sense  in  which  we 
use  that  phrase  in  applying,  civiliierf  the  doctrine  of  respondeat 
superior.  The  presumption  of  innocence  excludes  such  a  crim^ 
inal  responsibility.  Queen  v.  Holbrook,  L.  R.  3  Q.  B.  D.  60,  63; 
Reg.  V.  Ramsay,  48  Law  T.  Rep.  N.  S.  733,  744;  Peojde  v. 
McLaughlin,  150  N.  Y.  365,  391;  United  States  v.  Halberstadt, 
Gilp.  262,  270;  Parsons  v.  Armor,  3  Pet.  428;  McDonald  v. 
Hearst,  95  Fed.  Rep.  656,  658,  660;  United  Slates  v.  Gooding, 
12  Wheat.  460,  469;  Wynehamer  v.  PeopU,  13  N.  Y.  378;  In- 
terstate Com.  Com.  v.  Chicago  Great  Western  Ry.  Co.,  209  U.  S. 
108;  Cummings  v.  Missouri,  4  Wall.  277,  328;  Davis  v.  United 
States,  160  U.  S.  469;  State  v.  Devine,  98  N.  Car.  778;  Stdlivan 
V.  County  of  Oneida,  61  Illinois,  242,  249;  State  v.  B.  &  0.  R. 
R.  Co.,  15  W.  Va.  362,  387;  Satterfield  v.  W.  U.  Tel.  Co.,  23 
111.  App.  446;  Commonwealth  v.  Putnam,  4  Gray,  16;  Stockwell 
V.  United  States,  13  Wall.  531;  Schreiber  v.  Sharpless,  6  Fed. 
Rep.  175. 

The  Elkins  act  as  construed  below  undertakes  to  determine 
a  question  that  belongs  to  the  courts. 

Whether  facts  upon  which  rights  depend  are  true  or  false  is 
an  inquiry  for  the  courts  to  make,  under  legal  forms.  It  be- 
longs to  the  judicial  department  of  the  Government.  Birdsong 
V.  Brooks,  7  Georgia,  88,  92,  cited  in  2  Wigmore,  Evid.,  §  1353, 
n.  2;  Ziegler  v.  S.  &  N.  Ala.  R.  R.  Co.,  58  Alabama,  594;  Hoke 
V.  Henderson,  4  Dev.  Law,  1, 15;  Btelenberg  v.  Montana  U.  Ry. 
Co,,  8  Montana,  271,  277. 

This  clause  of  the  Elkins  act  would  not  have  been  valid  if 
limited  to  corporations,  and  this  court  may  not  read  into  the 
act  an  exception  of  a  class  constitutionally  exempted  so  as  to 
save  what  remains.  Gulf,  Col.  &  S.  P.  Ry.  Co.  v.  Ellis,  150  U.  S. 
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150;  SetAorrd  Air  Une  v.  Seegers,  207  U.  8.  73,  77;  Cottfitg  y. 
Kanaas  City  Stock  Yards,  183  U.  8.  79,  106;  Boyd  v.  United 
<8ftito,116U.S.616,635. 

Oaauffcation' baaed  upon  the  dangerouti  character  of  the 
busineas  is  constitutioiDfll,  but  daaofication  baaed  merely  on 
the  character  of  the  employer  is  not.  L.  A  N.  R.  R.  Co.  v.  R.  R. 
Comm.  of  Terni.,  19  Fed.  Rep.  679;  Bedford  Quarries  v.  Bough, 
168  Indiana,  671;  Ballard  y.Oa  Co.,  81  Miasiflsippi,  507;  Ni- 
agara Ins.  Co.  V.  Cornell,  110  Fed.  Rep.  816,  825;  Dwuian  ▼. 
Missouri,  152  U.  8. 377 ;  Bajbttr  v.  ComuUy  Pipe  Co.,  113  U.  6. 
27,  31;  MonongdhOa  Nod.  Co.  v.  United  States,  148  V.  S.  312, 
337. 

If  it  can  be  lawfully  done,  the  duty  of  the  courts  is  to  con* 
struertthe  statute  so  as  to  render  it  constitutional,  but  this  may 
be  d<me  oply  where  it  is  plain  tiiat  Congress  would  have  enacted 
the  legislaticm  with  tiie  unconstituti<mal  proviaons  eUmmated. 
The  court  will  not  attempt'to  save  a  statute  by  making  it "  only 
partial  in  its.operatw^."  Etivphyer^  Liability  Cases,  207  U.  8. 
497. '  See  tiao  United  States  t.  Reese,  92  U.  8.  214;  Untied 
States  V.  Harris,  106  U.  8.  629;  United  States  v.  Ju  Toy,  198 
V.  8.  253,  282;  Baldwin  v.  Franks,  120  IT.  8.  678,  685,  690; 
Poindexter  v.  Greenhow,  114  IT.  8.  270,  304;  Trade-Mark  Cases, 
100  U.  8.  82;  Atten  v.  Louisiana,  103  U.  8.  142;  Sprague  v. 
Thompson,  118  U.  8.  90;  Pciloek  v.  Farmers*  L.  <ft  T.  Co.,  158 
U.  8.  636. 

The  indictment  is  bad  for  the  misjoinder  as  defendants  of 
the  plaintiff  in  error  and  its  agents.  Archbold's  Cr.  li.  (22d 
ed.)  78;  Wharton,  Cr.  PI.  &  Pr.  (9th  ed.)  307;  Nathaniel  Lind- 
ley,  2  Jurid.  Soc.  Papers,  31;  Morawets,  Priv.  Corp.,  §{  733- 
733;  PeopU  v.  Clark,  8  N.  Y.  C.  R.  179,  215. 

If  the  Elkins  act  permits  the  joinder  under  ooncddeiation', 
it  is  to  that  extent  unconstitutional.  United  States  v.  McKee, 
4  Dillon,  128;  Goffey  v.  United  States,  116  U.  8.  436,  445;  Uni- 
ted States  V.  One  DisHllery,  43  Fed.  Rep.  846;  S.  C,  174  U.  8. 
149,  152;  United  States  v.  Olsen,  57  Fed.  Rep.  579,  586. 

THoi  demurrer  should  have  been  sustained  and  the  motions 
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to  quash  and  in  arrest  of  judgment  granted,  because  of  the  sub- 
stantial and  structural  defects  of  the  indictment. 

The  acts  described  and  set  forth  in  the  indictment  do  not 
constitute  a  crime,  since  it  is  not  averred  that  by  reason  of  the 
giving  of  the  alleged  rebates,  any  advantage  was  given  or  dis- 
crimination practiced.  Gridley  v.  Northwestern  Life.  Ins.  Co.,  14 
Blatch.  107;  United  States  v.  WU&erger,  6  Wheat.  574,  576; 
Armour  Packing  Co.  v.  United  States,  209  U.  S.  56;  Interstate 
Comm.  V.  Ala.  Mid.  Ry.,  168  U.  S.  144, 166. 

Nor  does  the  indictment  chafge  any  other  violation,  either 
of  the  Elkins  act,  or  the  Interstate  Commerce  act. 

The  allegations  of  the  indictment,  and  of  each  of  the  counts, 
are  so  ambiguous  and  indefinite  as  to  make  it  uncertain  what 
is  the  exact  offense  or  offenses  intended  to  be  charged. 

The  facts  set  forth  in  the  indictment  and  established  by  the 
evidence  constituted  but  a  single  criminal  transaction,  and  but 
a  single  penalty  should  have  been  imposed.  In  re  Snow,  120 
D.  S.  275;  In  re  Nielson,  131  U.  S.  176;  Regina  v.  Firth,  L.  R. 
I.  C.  C.  72;  S.  C,  li  Cox,  C.  C.  234. 

The  principle  underlying  the  rule  which  forbids  the  recovery 
for  aggregated  penalties  under  a  penal  statute  unless  the  lan- 
guage of  the  statute  clearly  requires  it,  is  peculiairly  applicable 
to  strictly  criminal  prosecutions.  State  v.  Cooper,  13  N.  J.  L. 
361 ;  State  v.  Commissioners,  2  Murphy  (N.  C. ),  371. 

The  Elkins  act,  so  far  from  authorizing  the  splitting  up  of 
the  transaction  upon  which  the  indictment  is  based  into  separ 
rate  offenses,  impliedly  forbids  it.  United  States  v»  B.  dt  A.  R. 
Co.,  15  Fed.  Rep.  209;  United  States  v.  St.  L.  &  S.  F.  R.  Co.,  107 
Fed.  Rep.  870. 

Mr.  Henry  L.  Stimson,  United  States  Attorney,  with  whom 
The  Attorney  General  and  Mr.  Assistant  Attorney  General  Ellis 
were  on  the  brief,  for  defendant  in  error : 

Congress  has  power,  in  the  exercise  of  its  constitutional 
function  of  regulating  commerce,  to  enact  laws  which  subject 
corporations  to  criminal  prosecution  and  punishment.    Berea 
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College  v.  Cammanwealih,  211  IT.  8. 45;  Armour  Packing  Co.  v. 
UnUed  Siaiee,  209  U.  8.  56;  Swift  A  Co.  v.  United  States,  209 
U.  8.  56;  C,  B.  A  Q.  Ry.  Co.  v.  t/nited  iSAKm,  209  U.  8.  90; 
Great  Northern  Baiiway  Co.  v.  United  States,  208  U.  8. 452; 
Eastern  Dredging  Co.  v.  United  States  and  Bay  State  Dredging 
Co.  y.  United  States,  206  U.  8.  246;  UmmBridge  Co.  y.  United 
iSbitM,  204  U.  8. 364;  J7odb/eU  <ft  Co.  V.  C/nited  iSta^^ 
442;  State  v.  Jlfanis  By.  Co.,  23  N.  J.  Law/ 360  (creating  a 
nuisance  in  erecting  and  building  a  public  highway);  State  v. 
Passaic  Co.  Sodetg,  54  N.  J.  Law,  260  (keeping  a  disorderly 
house);  United  States  v.  Kelso,  86  Fed.  Rep.  304  (violation  of 
Eight-Hour  Law);  United  States  v.  Alaska  Packers^  Association^ 
1  Alaska,  217  (taking  sahnon  unlawfully);  The  State  v.  The 
B.  ii  0.  B.  B.  Co.,  15  W.  Va.  362  (8abbath  breaking);  Cmh 
numwealth  v.  Pidaski  Association,  92  Kentucky,  197  (per- 
mitting gaming  on  its  fair  grounds);  State  v.  Atchison,  3  Lea 
(Tenn.)>  729  (criminal  libel);  Sta^s  v.  Nat.  Bank,  2  8.  Dak.  568 
(taking  usurious  rates  of  interest);  United  States  y.  VanSchaick, 
134  Fed.  Rep.  592, 602  (homicide,  occasioned  by  an  inadequate 
supply  of  life  preservers) ;  United  States  v.  McAndrews  dt  Forbes 
Co.,  149  Fed.  Rep.  836  (violating  8herman  Anti-Trust  Law 
against  conspiracy  in  restraint  of  trade);  United  States  v.  New 
York  Heraid  Co.,  159  Fed.  Rep.  296  (sending  obscene  matter 
through  the  mail). 

The  case  at  bar  involves  the  constitutionality  of  the  last 
paragraph  of  $  1  of  the  Elkins  Law  only  in  so  far  as  it  applies 
to  corporate  carriers.  Berea  College  y.  Commonweaith,  211V.  8. 
45. 

As  a  matter  of  fact,  this  paragraph  of  the  Elkins  Law  does 
not  apply  to  individual  carriers.  See  Report  of  Interstate 
Com.  Gomm'n  of  January  17, 1902,  also  6th  Ann.  Rep.  Int.  Com. 
Com.  (1892)  39;  7th  Ann.  Rep.  Int.  Com.  Com.  (1893)  78;  9th 
Ann.  Rep.  Int.  Com.  Com.  (1895)  23;  10th  Ann.  Rep.  Int. 
Com.  Com.  (1896)  115. 

In  any  event;  the  first  paragraph  of  the  Elkins  Law  which 
contains  similar  provisions,  and  provisions  upon  which  the 
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judge's  rulings  could  be  sustained,  is  expressly  limited  to  "cor- 
poration common  carriers.'' 

.  ^  The  so-called  clause  4,  }  1  of  the  Elkins  act  which  declares 
that  in  construing  and  enforcing  the  provisions  of  that  section, 
"the  act,  omission,  or  failure  of  any  officer,  agent  or  other  per- 
son acting  for  or  employed  by  any  common  carrier  acting 
within  the  scope  of  his  employment  shall  in  every  case  be  also 
deemed  to  be  the  act,  omission  or  failure  of  such  carrier  as  weD 
as  that  of  the  person,"  is  not  only  constitutional  but  is  merely 
the  statutory  enactment  of  a  rule  of  law  abeady  applied  by 
this  court  in  estabMiing.liability  of  a  corporation  for  the  willful 
wrong  of  its  agents.  Fidd  v.  Bajher  AsjMU  Pav.  Co.,  194  U.  S. 
618,  621;  AUMaan  Co:  v.  Matthews,  174  U.  8.  96,  104;  Dow  v. 
Beiddman,  125  U.  S.  680;  Michigan  Central  K.  R.  Co.  v.  Powers, 
201  U.  S.  245  (sustaining  a  tax  statute  which  treated  as  a  sepa- 
rate class  all  railroad  corporate  property  for  purposes  of  tax- 
ation); see  also  Metropolitan  Street  Railway  Co.  v.  New  York, 
199  U.  S.  1,  47;  Lake  Shore  &  Michigan  Southern  Railway  Co. 
V.  Prentice,  147  U.  S.  101, 109-111 ;  see  also  Denver  A  Rio  Grande 
Railway  v.  Harris,  122  U.  8.  597;  ilnrnmr  Packing  Co.  v.  UnUed 
States,  209  U.  8.  56,  85;  see  also  Eastern  Dredging  Co.  v.  Uniied 
Stoto,  206  U.  8.  246,  257. 

The  defendants  were  properly  joined  in  the  indictment,  and 
the  Elkins  Law  permitting  such  Joinder  is  constitutional. 
United  States  v.  McGinnis,  26  Fed.  Gas.  No.  15,678;  State  v. 
Lehman,  182  Missouri,  424  (with  full  collection  of  authorities); 
22  Cyc.  373;  United  States  v.  MacAndretvs  A  Forbes  Co.,  149 
Fed.  Rep.  823,  832,  833;  State  v.  Atchison,  3  Lea  (Tenn.),  729; 
Banner  Pid>.  Co.  v.  State,  16  Lea,  176;  People  v.  Detroit  White 
Lead  Works,  82  Michigan,  471;  Overland  Cotton  MUl  V.  People, 
32  C!olorado,  263;  Thompson  on  C!orporations,  { 4495;  Haley. 
Henk4, 201 V.  8. 4S. 

The  whole  argument  of  the  plaintiff  in  error  is  based  upon 
doctrines  which  have  been  entirely  outgrown  by  the  develop- 
ment of  the  modem  corporation  and  have  long  been  obsolete. 
SaU  Me  City  v.  HoUieter,  118  U.  8.  25&,  259;  see  also  Good- 
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speed  V.  The  Baai  Hoddon  Bank,  22  Ckmnecticut,  530,  536; 
PkOaddptda  <te.  R.  R.  Co.  v.  Quigley,  21  Howard,  202. 

Mb.  Jxtbucb  Dat  delivered  the  opinion  of  the  court. 

This  18  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  sued  out  by  the 
New  York  Central  and  Hudson  River  Railroad  Company, 
plaintiff  in  error.  In  the  Circuit  Court  the  railroad  company 
and  Fred  L.  Pomeroy,  its  assistant  traffic  manager,  were  con- 
victed for  the  payment  of  rebates  to  the  American  Sugar  Re- 
fining Company  and  others,  upon  shipments  of  sugar  from  the 
city  of  New  York  to  the  city  of  Detroit,  Michigan.  The  in- 
dictment was  upon  seven  counts  and  was  returned  against  the 
company,  its  general  traffic  manager  and  its  assistant  traffic 
manager.  The  first  count,  covering  the  offering  of  a  rebate,  was 
withdrawn  from  the  jury  by  the  district  attorney,  and  it  is  un- 
necessary to  consider  it.  Tlie  second  count  charges  the  making 
and  publishing  of  a  through  tariff  rate  upon  sugar  by  certain 
railroad  companies,  including  the  plaintiff  in  error,  fixing  the  rate 
at  twenty-three  cents  per  100  pounds  from  New  York  city  to 
Detroit,  and  charges  the  railroad  company's  general  traffic  man- 
ager and  assistant  traffic  manager  with  entering  into  an  unlaw- 
ful agreement  and  arrangement  with  the  shippers,  the  American 
Sugar  Refining  Company  of  New  York  and  the  American  Sugar 
Refining  Company  of  New  Jersey,  and  the  consignees  of  the 
sugar,  W.  H.  Edgar  &  Son,  of  Detroit,  whereby  it  was  agreed 
that  for  sugar  stupped  over  the  line,  the  full  tariff  rate  being 
paid  thereon,  the  railroad  company  should  give  a  rebate  of  five 
cents  for  each  100  pounds.  This  count  charges  that  during  the 
months  of  April  and  May,  1904,  shipments  were  made  under 
this  agreement  and  the  regular  tariff  rates  paid  thereon.  On 
July  14  of  that  year  a  claim  for  a  rebate  in  the  sum  of  11,524.99 
was  presented  by  the  agents  of  the  shipper  and  consignees  and 
paid  on  the  thirty-first  day  of  August  to  Lowell  M.  Palmer, 
agent  of  th^  sugar  company,  for  the  benefit  of  the  shippers  and 
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consignees.  In  each  of  the  coimts,  except  the  sixths  the  lawful 
rate  is  charged  to  have  been  23  cents  per  100  pounds.  During 
the  month  of  June,  1904,  the  same  was  redu(^ed  to  21  cents  per 
100  pounds,  and  the  rebate  agreed  to  and  paid  being  3  cents 
per  100  poimds.  The  second  count  covers  the  shipments  of 
April  and  May,  1904;  the  third  coimt,  the  shipments  for  July 
and  August,  1904;  the  fourth  for  September,  1904;  the  fifth  for 
October,  1904;  the. sixth  for  June,  1904,  and  the  seventh  for 
April  and  May,  1904.  In  each  of  these  counts  there  is  an  alle- 
gation of  the  payment  of  the  publi^ed  rate,  the  presentation 
of  the  claim  for  the  rebate,  and  the  statement  of  a  specific  sum 
allowed  and  paid  on  account  thereof. 

Upon  the  trial  there  was  a  conviction  upon  all  of  the  six 
counts,  two  to  seven  inclusive.  The  assistant  traffic  mani^r 
was  sentenced  to  pay  a  fine  of  11,000  upon  each  of  the  counts; 
the  present  plaintiff  iii  error  to  pay  a  fine  of  118,000  on  each 
count,  making  a  fine  of  1108,000  in  all. 

The  facts  are  practically  undisputed.  They  are  mainly  estab- 
lished by  stipulation,  or  by  letters  passuig  between  the  traffic 
managers  and  the  agent  of  the  sugar  refining  companies.  It 
was  shown  that  the  established,  filed  and  published  rate  be- 
tween New  York  and  Detroit  was  23  cents  per  100  pounds  on 
sugar,  except  during  the  month  of  June,  1904,  when  it  was 
21  cents  per  100  pounds. 

The  sugar  refining  companies  were  engaged  in  selling  and 
shipping  their  products  in  Brooklyn  and  Jersey  City,  and  W. 
H.  Edgar  &  Son  were  engaged  in  business  in  Detroit,  Michigan, 
where  they  were  dealers  in  sugar.  By  letters  between  Palmer, 
in  charge  of  the  traffic  of  the  sugar  refining  companies  and  of 
procuring  rates  for  the  shipment  of  sugar,  and  the  general  and 
assistant  traffic  managers  of  the  railroad  company,  it  was  agreed 
that  Edgar  &  Son  should  receive  a  rate  of  18  cents  per  100 
pounds  from  New  York  to  Detroit.  It  is  imnecessary  to  quote 
from  these  letters,  from  which  it  is  abundantly  established  that 
thiis  concession  was  given  to  Edgar  &  Son  to  prevent  them  from 
resorting  to  transportation  by  the  water  route  between  New 
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York  and  Detroit,  thereby  depriving  the  roads  interested  of 
the  business,  and  to  assist  Edgar  &  Son  in  meeting  the-severe 
competition  with  other  shippers  and  dealers.  The  shipments 
were  made  accordingly  and  claims  of  rebate  made  on  the  basis 
of  a  reduction  of  five  cents  a  hundred  pounds  from  the  pub- 
lished rates.  These  claims  were  sent  to  the  assistant  freight 
traffic  manager  of  the  railroad  company  by  Palmer,  the  agent 
of  the  sugar  companies,  and  then  sent  to  one  Wilson,  the  general 
manager  of  the  New  York  Central  and  Fast  freight  Lines  of 
BuflFalo,  New  York.  Wilson  returned  to  the  assistant  traffic 
manager  of  the  railroad  company  a  cashier's  draft  for  the 
amount  of  the  claim..  This  draft  was  then  sent  to  the  agent  of 
the  sugar  companies  and  his  receipt  taken.  It  was  stipulated 
that  these  drafts  were  ultimately  paid  from  the  funds  of  the 
railroad  company. 

Numerous  objections  and  exceptions  were  taken  at  every 
stage  of  the  trial  to  the  validity  of  the  indictment  and  the  pro- 
ceedings thereunder.  The  principal  attack  in  this  court  is  upon 
the  constitutional  validity  of  certain  features  of  the  Elkins  act. 
32  Stat.  847.   That  act,  among  other  things,  provides: 

"  (1)  That  anything  done  or  omitted  to  be  done  by  a  corpo- 
ration common  carrier  subject  to  the  act  to  regulate  commerce, 
and  the  acts  amendatory  thereof,  which,  if  done  or  omitted  to 
be  done  by  any  director  or  officer  thereof,  or  any  receiver, 
trustee,  lessee,  agent  or  person  acting  for  or  emjdoyed  by  such 
corporation,  would  constitute  a  misdemeanor  under  said  acts, 
or  under  this  act,  shall  also  be  held  to  be  a  misdemeanor  com- 
mitted by  such  corporation,  and  upon  conviction  thereof  it 
shall  be  subject  to  like  penalties  as  are  prescribed  in  said  acts, 
or  by  this  act,  with  reference  to  such  persons,  except  as  such 
penalties  are  herein  changed. 

"In  construing  and  enforcing  the  provisions  of  this  section, 
the  act,  omissidn  or.  failure  of  any  officer,  agent  or  other  person 
acting  for  or  employed  by  any  common  carrier,  acting  within 
the  scope  of  his  employment,  shall  in  every  case  be  also  deemed 
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to  be  the  act;  omission  or  failure  of  such  carrier,  as  wdl  as  of 
that  person." 

It  is  contended  that  these  provisions  of  the  law  are  uncon- 
stitutional because  Congress  has  no  authority  to  impute  to  a 
corporation  the  commission  of  criminal  offenses,  or  to  subject 
a  corporation  to  a  criminal  prosecution  by  rei6x>n  of  the  thmgs 
charged.  The  argument  is  that  to  thus  punish  the  corporation 
is  in  reality  to  punish  the  innocent  stockholders,  and  to  deprive 
them  of  their  property  without  opportunity  to  be  heard,  conse- 
quently without  due  process  of  law.  And  it  is  further  con- 
tended that  these  provisions  of  the  statute  deprive  the  corpo- 
ration of  the  presumption  of  innocence,  a  presumption  which 
is  part  of  due  process  in  criminal  prosecutions.  It  is  urg^  that 
as  there  is  no  authority  shown  by  the  board  of  directors  or  the 
stockholders  for  the  criminal  acts  of  the  agents  of  the  company, 
in  contracting  /or  and  giving  rebates,  they  could  not  be  law- 
fully charged  against  the  corporation.  As  no  action  of  the 
board  of  directors  could  legally  authorize  a  crime,  and  as  indeed 
the  stockholders  could  not  do  so,  the  arguments  come  to  this: 
that  owing  to  the  n'ature  and  character  of  its  organisation  and 
the  extent  of  its  power  and  authority,  a  corporation  cannot 
commit  a  crime  of  the  nature  charged  in  this  case. 

Some  of  the  earlier  writers  on  common  law  held  the  law  to  be 
that  a  corporation  could  QOt  commit  a  crime.  It  is  said  to  have 
been  held  by  Lord  Chief  Justice  Holt  (Arumymaus,  12  Modem, 
559)  that  "a  corporation  is  not  indictable,  although  the  par- 
ticular members  of  it  are."  In  Blackstone's  Commentaries, 
chapter  18,  §  12,  we  find  it  stated:  "A  corporation  cannot  com- 
mit treason,  or  felony,  or  other  crime  in  its  corporate  capacity, 
though  its  members  may  in  their  distinct  individual  capacities." 
The  modem  authority,  universally,  so  far  as  we  know,  is  the 
other  way.  In  considering  the  subject,  Bishop's  New  Criminal 
Law,  §  417,  devotes  a  chapter  to  the  capacity  of  corporations 
to  commit  crime,  and  states  the  law  to  be:  "Since  a  corpo- 
ration acts  by  its  officers  and  agents  their  purposes,  motives, 
and  intent  are  just  as  much  those  of  the  corporation  as  are  the 
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tiiiogB  done.  If,  for  eacample,  the  invisible,  intangible  essence 
of  air,  which  we  term  a  corporation,  can  level  mountains,  fill  up 
vaHeys,  lay  down  iron  tracks,  and  run  railroad  cars  on  them,  it 
can  intend  to  do  it,  and  can  act  therein  as  well  viciously  as 
virtuously."  Without  citing  the  state  cases  holding  the  same 
view,  we  may  note  Td&grom  Newspaper  Company  v.  Comnuntr 
weaUh,  172  Massachusetts,  294,  in  which  it  was  held  that  a  cor- 
poration was  subject  to  punishment  for  criminal  contempt, 
and  the  court,  sp^iking  by  Mr.  Chief  Justice  Field,  said:  ''We 
think  that  a  corporation  may  be  liable  criminally  for  certain 
offenses  of  which  a  specific  intent  may  be  a  necessary  element. 
There  is  no  more  cUfficulty  in  imputing  to  a  corporation  a 
specific  intent  in  criminal  proceedings  than  in  civil.  A  corpo- 
ration cannot  be  arrested  and  imprisoned  in  either  civil  or 
criminal  proceedings,  but  its  property  may  be  taken  either  as 
compensation  for  a  private  wrong  or  as  punishment  for  a  public 
wrong."  It  is  held  in  England  that  corporations  may  be  crimi- 
nally prosecuted  for  acts  of  misfeasance  as  well  as  nonfeasance. 
Queen  v.  Greal  North  of  England  Railway  Company,  9  Queen's 
Bench,  315. 

It  is  now  well  established  that  in  actions  for  tort  the  corpo- 
ration may  be  held  reqx>nsible  for  damages  for  the  acts  of  its 
agent  within  the  scope  of  his  employment.  Lake  Shore  A 
Michigan  Southern  R.  R.  v.  Prentiee,  147  U.  S.  101, 109,  111. 
/  And  this  is  the  rule  when  the  act  is  done  by  the  agent  in  the 
course  of  his  employment,  although  done  wantonly  or  reck- 
lessly or  against  the  express  orders  of  the  principal.  In  such 
cases  the  liability  is  not  imputed  because  the  principal  actually 
participates  in  the  malice  or  fraud,  but  because  the  act  is  done 
for  the  benefit  of  the  principal,  while  the  agent  is  acting  within 
the  scope  of  his  employment  in  the  business  of  the  principal, 
and  justice  requires  that  the  latter  diall  be  held  responsible 
for  damages  to  the  individual  who  has  suffered  by  such  con- 
duct. LoOiTop  V.  Adams,  133  Massachusetts,  471. 

A  corporation  is  held  responsible  for  acts  not  within  the 
agent's  corporate  powers  strictiy  construed,  but  which  the 
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agent  has  assumed  to  perform  for  the  corporation  when  em- 
ploying the  corporate  powers  actually  authorized,  and  in  such 
cases  there  need  be  no  written  authority  under  seal  or  vote  of 
the  corporation  in  order  to  constitute  the  agency  or  to  au- 
thorize the  act.  WaahingUm  Gaalight  Co.  v.  Lansden,  172  U.  S. 
534,544. 

In  this  case  we  are  to  consider  the  criminal  responobility  of  a 
corporation  for  an  act  done  while  an  authorized  agent  of  thb 
company  is  exercising  the  authority  conferred  upon  him.  It 
was  admitted  by  the  defendant  at  the  trial  that  at  the  time 
mentioned  in  the  indictment  the  general  freight  traffic  manager 
and  the  assistant  freight  traffic  manager  were  authorized  Xo 
establish  rates  at  which  freight 'should  be  carried  over  the  line 
of  the  New  York  Central  and  Hudson  River  Company,  and 
were  authorized  to  unite  with  other  companies  in  the  establish- 
ing, filing  and  publishing  of  through  rates,  including  the  through 
rate  or  rates  between  New  York  -and  Detroit  referred  to  in  the 
indictment.  Thus  the  subject-matter  of  making  and  fixing 
rates  was  within  the  scope  of  the  authority  and  employment 
of  the  agents  of  the  company,  whose  acts  in  this  connection  are 
sought  to  be  charged  upon  the  company.  Thus  clothed  with 
authority,  the  agents  were  bound  to  respect  the  regulation  of 
interstate  conunerce  enacted  by  Congress,  requiring  the  filing 
and  publication  of  rates  and  punishing  departures  therefrom. 
Applying  the  principle  governing  civil  liability,  we  go  only  a 
step  farther  in  holding  that  the  act  of  the  agent,  while  exercis- 
ing the  i^uthority  delegated  to  him  to  make  rates  for  trans- 
portation, may  be  controlled,  in  the  interest  of  public  policy, 
by  imputing  his  act  to  his  employer  and  imposing  penalties 
upon  the  corporation  for  which  he  is  acting  in  the  premises. 

It  is  true,  that  there  aie  some  crimes,  which  in  their  nature 
cannot  be  committed  by  corporations.  But  there  is  a  laige 
class  of  offenses,  of  which  rebating  under  the  Federal  statutes 
is  one,  *wherein  the  crime  consists  in  purposely  doing  the  things 
prohibited  by  statute.  In  that  class  of  crimes  we  see  no  good 
reason  why  corporations  may  not  be  held  responsible  for  and 
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charged  with  the  knowledge  and  purposes  of  their  agents,  acting 
within  the  authority  conferred  upon  them.  2,Morawetz  on 
Ck>rporation8,  §  733;  Green's  Brice  on  Ultra  Vires,  366.  If  it 
were  not  so,  many  offenses  might  go  unpunished  and  acts  be 
committed  in  violation  of  law,  where,  as  in  the  present  case,  the 
statute  requires  all  persons,  corporate  or  private,  to  refrain 
from  certam  practices  forbidden  in  the  interest  of  public  policy. 

It  is  a  part  of  the  public  history  of  the  times  that  statutes 
against  rebates  could  not  be  effectually  enforced  so  long  as  in- 
dividuals only  were  subject  to  punishment  for  violation  of  the 
law,  when  the  giving  of  rebates  or  concessions  enured  to  the 
benefit  of  the  corporations  of  which  the  individuals,  were  but 
the  instruments.  This  situation,  developed  in  more  than  one 
report  of  the  Interstate  Commerce  Commission,  was  no  doubt 
influential  in  bringing  about  the  enactment  of  the  Elkins  Law, 
making  corporations  criminally  liable. 

This  statute  does  not  embrace  things  impossible  to  be  done 
by  a  corporation;  its  objects  are  to  prevent  favoritism,  and  to 
secure  equal  rights  to  all  in  interstate  transportation,  and  one 
legal  rate,  to  be  published  and  posted  and  accessible  to  all  alike. 
New  Haven  Railroad  Compony  v.  IrUerstcUe  Commerce  Commis-- 
sian,  200  U.  S.  399;  Armovr  Packing  Co.  v.  Uviied  States,  209 
U.  S.  56. 

We  see  no  valid  objection  in  law,  and  every  reason  in  public 
policy,  why  the  corporation  which  profits  by  the  transaction, 
and  can  only  act  through  its  agents  and  officers,  shall  be  held 
punishable  by  fine  because  of  the  knowledge  and  intent  of  its 
agents  to  whom  it  has  intrusted  authority  to  act  in  the  subject- 
matter  of  making  and  fixing  rates  of  transportation,  and  whose 
knowledge  and  purposes  may  well  be  attributed  to  the  corpo- 
ration for  which  the  agents  act.  While  the  law  should  have  re- 
gard to  the  rights  of  all,  and  to  thos^  of  corporations  no  less 
than  to  those  of  mdividuals,  it  cannot  shut  its  eyes  to  the  fact 
that  the  great'  majority  of  business  transactions  in  modem 
times  are  conducted  throu^  these  bodies,  aind  particularly  that 
interstate  conunerce  is  almost  entirely  in  their  hands,  and  to 


Digitized  by 


Google 


496  OCTOBiSR  TERM,  1908. 

Opinion  of  the  Ooort.  21217.8. 

give  them  immunity  from  all  punishment  because  of  the  old  and 
exploded  doctrine  that  a  corporation  cannot  conunit  a  crime 
would  virtually  take  away  the  only  means  of  effectually  con- 
trolling the  subject-matter  and  coifscting  the  abuses  aimed  at. 

There  can  be  no  question  of  the  power  of  Congress  to  regu- 
late interstate  commerce,  to  prevent  favoritism  and  to  secure 
equal  rights  to  all  engaged  in  interstate  trade.  It  would  be  a 
distinct  step  backward  to  hold  tiiat  Congress  cannot  control 
those  who  are  conducting  this  interstate  commerce  by  holding 
them  responsible  for  the  intent  and  purposes  of  the  agents  to 
whom  they  have  delegated  the  power  to  act  in  the  premises. 

It  is  contended  that  the  Elldns  Law  is  imconstitutional,  in 
that  it  appUes  to  individual  carriers  as  well  as  those  of  a  corpo- 
rate character,  and  attributes  the  act  of  the  agent  to  all  com- 
mon carriers,  thereby  making  the  crime  of  one  person  that  of 
another,  thus  depriving  the  latter  of  due  process  of  law  and  of 
the  presumption  of  innocence  which  the  law  raises  in  his  favor. 
This  contention  rests  upon  the  last  paragraph  of  §  1  of  the 
Elkins  Act,  which  is  as  follows,  32  Stat.  847: 

"In  construing  and  enforcing  the  provisions  of  this  section 
the  act,  omission,  or  failure  of  any  officer,  agent,  or  other  person 
acting  for  or  employed  by  any  common  carrier  acting  within 
the  scope  of  his  employment  shall  in  every  case  be  also  deemed 
to  be  the  apt,  omission,  or  failure  of  such  carrier  as  well  as  that 
of  the  person." 

We  think  the  answer  to  this  proposition  is  obvious ;  the  plain- 
tiff in  error  is  a  corporation,  and  Hie  provision  as  to  its  respon- 
sibility for  acts  of  its  agents  is  specifically  stated  in  the  first 
paragraph  of  the  section.  There  is  no  individual  in  this  case 
complaining  of  the  unconstitutionality  of  the  act,  if  objection- 
able on  that  ground,  and  the  c|U9e  does  not  come  within  that 
class  of  cases  in  which  unconstitutional  provisions  are  so  in- 
terblended  with  valid  ones  that  the  whole  act  must  fall,  not- 
withstanding its  constitutionality  is  challenged  by  one  who 
might  be  legally  brought  within  its  provisions.  Bmployenf 
LiabOUy  Cases,  207  U.  S.  463.  It  may  be  doubted  whether  there 
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are  any  individual  carriers  engaged  in  interstate  conunerce, 
and  every  act  is  to  be  construed  so  as  to  maintain  its  c(»isti- 
tutionality  if  possible.  There  can  be  no  question  that  Congress 
would  have  applied  these  provisions  to  corporation  carriers, 
whether  individuals  were  included  or  not.  In  this  view  the  act 
is  valid  as  to  corporations.  Be^ea  College  v.  KerUttcky,  211  U.  S. 
46,55. 

It  is  contended  that  the  court  should  have  sustained  the 
objection  to  the  indictment  upon  the  ground  that  the  corpo- 
ration and  its  agents  could  not  be  legally  joined  therein,  but  we 
think  a  fair  construction  of  the  act  permits  both  the  corporation 
and  the  agent  to  be  joined  in  one  indictment  for  the  commission 
of  the  offense.  The  purpose  of  the  act  was  to  make  the  act  one 
of  the  corporation  as  well  as  of  the  agent,  and  to  include  both 
within  the  prohibitions  and  restrictions  of  the  statute,  and  this 
seems  to  be  the  accepted  practice.  Thompson  on  Corporations, 
§  4495. 

Objections  were  made  as  to  the  sufficiency  of  the  indictment 
based  upon  its  want  of  particularity  in  describing  the  offense 
intended  to  be  charged.  Section  1Q25  of  the  Revised  Statutes 
of  the  United  States  provides  that  no  judgment  upon  an  indict- 
ment shall  be  affected  by  reason  of  any  defect  or  imperfection 
in  matter  of  form  which  shall  not  tend  to  the  prejudice  of  the 
defendant,  and,  unless  the  substantial  rights  of  the  accused 
were  prejudiced  by  the  refusal  to  require  a  more  specific  state- 
ment of  the  manner  in  which  the  offense  was  committed,  there 
can  be  no  reversal.  Connors  v.  United  States,  158  U.  S.  408, 
411 ;  Armour  Packing  Co.  v.  United  States,  209  U.  S.  56, 84.  An 
examination  of  the  indictment  shows  that  it  specifically  states 
the  elements  of  the  offense  with  sufficient  particularity  to  fully 
advise  the  defendant  of  the  crime  charged  and  to  enaUe  a  con- 
viction, if  had,  to  be  pleaded  in  bar  of  any  subsequent  prosecu- 
tion for  the  same  offense. 

It  is  insisted'  that  if  any  criminal  offense  was  committed  at 
all  it  was  a  single  and  continuing  one  against  the  railroad  com- 
pany, because  of  the  agreement  evidenced  by  the  letters  which 
VOL.  ccxu— 32 
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preceded  the  transportation,  and  under  the  terms  of  which  the 
shipments  were  made.  We  cannot  agree  to  this  contention. 
The  statute  makes  it  an  offense  to  give  or  receive  a  rebate 
whereby  goods  are  transported  in  interstate  commerce  at  less 
than  the  published  rate;  in  the  present  case  the  jury  found  the 
railroad  company  guilty  of  rebating  as  chai^ged.  We  are  not 
dealing  with  a  case  where  there  was  an  agreement  to  carry,  the 
goods  in  the  first  place  at  a  concession  from  the  established  rate, 
and  wherein  the  railroad  company  never  received  the  full  legal 
rate.  In  this  case,  upon  each  of  the  numerous  shipments,  the 
full  legal  rate  was  paid,  and  upon  claims  being  presented  at 
short  intervals  the  amount  of  the  stipulated  rebate  was  re- 
mitted by  check  to  the  shipper.  We  think  the  offense  was 
complete  when  the  railroad  company  thus  paid  the  stipulated 
rebate  to  the  shipper. 

It  is  further  contended  that  the  court  below  erred  m  its 
reference  to  the  absence  of  the  witness  Embleton,  and  the  non- 
production  of  books  in  which  entries  were  made  concerning  the 
transactions  in  quesftion.  It  appears  that  Embleton  was  a  clerk 
in  the  employ  of  Wilson,  and  had  charge  of  the  books  in  which 
these  transactions  were  entered,  that  he  did  not  appear  at  the 
trial,  having  left  because  of  sickness,  nor  were  the  books  pro- 
duced. The  comment  objected  to  was  made  in  connection 
with  this  paragraph  6f  the  charge: 

''On  this  question  of  intent  also,  gentlemen,  it  is  competent 
for  you  to  take  into  consid^ation  the  method  in  which  these 
transactions  were  carried  on.  The  letter  from  Pabner  to  Guil- 
ford was  headed  private  and  confidential.  It  will  be  proper 
for  you  to  take  into  consideration  the  fact,  if  you  believe  the 
evidence  in  the  case,  that  the  method  of  making  these  pay- 
ments, instead  of  being  by  a  direct  check  drawn  at  Buffalo  by 
or  on  behalf  of  this  defendant,  was  by  purchasing  a  draft  drawn 
by  the  Bank  of  Buffalo  upon  the  Chemical  Bank  in  favor  of 
Mr.  Padmer;  and  you  may  take  into  consideration' upon  that 
question  the  evidence  in  this  case  that  the  original  claims  pre- 
sented by  Palmer  to  Pomeroy  and  sent  by  Pomeroy  to  Wilson 
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have  been  destroyed;  and  the  fact  that  when  Embteton,  the 
man  in  charge  of  the  shipments,  left  the  employment  there  a 
book  containing  entries  in  reference  to  these  claims  disap- 
peared,  and  that  Mr.  Wilson  testified  in  this  case  that  he  did 
not  know  where  it  was. 

"Now  it  is  for  you  to  say,  gentlemen,  whether  these  occur- 
rence^  and  these  facts  are  consistent  with  innocence  or  with 
guilt,  because  if  a  man  carries  on  an  act,  or  any  person  does 
anything  which  upon  its  face  is  apparently  unlawful,  and. he 
does  it  in  a  furtive  and  secret  manner,  showing  that  his  in- 
tention while  he  does  the  act  is  to  do  it  in  such  a  way  as  to  con- 
ceal it,  the  jury  may  draw  the  inference  from  that  fact,  if  they 
see  fit — they. are  not  obliged  to,  but  they  may  if  they  see  fit — 
that  the  intention  with  which  the  act  was  done  was  to  perform 
an  illegal  or  a  criminal  act.'' 

We  do  not  perceive  any  prejudicial  error  in  this  charge.  It 
simply  amounted  to  permitting  the  jury  to  consider  the  cir- 
cumstances enumerated  as  bearing  upon  the  guilty  purposes 
of  the  parties  charged  in  the  indictment.  It  left  to  the  jury  to 
attach  such  weight  as  they  saw  fit  to  the  circumstances  of 
Embleton's  absence  a^d  the  non-production  of  the  books.  It  is 
to  be  noted  in  this  connection  that  the  judge,  in  the  latter 
portion  of  his  charge,  at  the  request  of  the  defendant,  said: 
'^  There  is  no  evidence  that  the  defendant  corporation  or  those 
who  controlled  its  corporate  action  destroyed  or  failed  to  pro- 
duce upon  the  trial  any  paper  for  which  the  Government  has 
asked." 

We  have  noted  all  the  assignments  of  error  which  involve 
questions  of  a  substantial  character. 

We  find  nb  error  in  the  proceedings  of  the  Circuit  Court,  and 
its  judgment  is 

Affirmed, 

Mb.  Justice  Moody  took  no  part  in  this  case. 
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NEW  YORK  CENTRAL  AND  HUDSON  RIVER  RAIL- 
ROAD COMPANY  V.  UNITED  STATES  (NO.  2). 

EBBOR  TO  THE  CIBCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE 
SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  09.    Aigued  December  14,  15,  16,  1906.— Decided  Februaiy  23, 1909. 

New  York  Central  R.  R.  Co.  ▼.  United  States,  ante,  p.  481,  followed  as  to 
ooDstitutionality  of  the  Elkins  act  of  February  19,  1903,  c.  708,  32 
Stat.  847>  and  as  to  when  oflfenses  of  giving  rebates  ia  vioiatioa  of 
the  Interstate  Commerce  act  are  complete. 

The  Elkins  act  applies  to  rebates  paid  after  it  went  into  effect  although 
paid  in  pursuance  of  ah  agreement,  and  on  shipments,  made  prior  to 
that  date,  the  agreement  being  illegal  when  made. 

An  indictment  which  definitely  sets  forth  the  elements  of  the  offense  of 
which  it  was  intended  to  charge  the  accused  is  sufficient;  and  in  this 
court  only  substantial  deJFects  in  the  indictment  are  available  to  r^ 
verse  a  judgment  of  conviction.  Connors  v.  United  States,  158  U.  8. 
408. 

The  facts  are  stated  in  the  opinion. 

Mr.  AiAsten  G.  Fox  and  Mr.  John  D.  lAndsay,  with  whom  Mr. 
Albert  H.  Harris  was  on  the  brief,  for  plaintiff  in  error. 

Mr.  Henry  L.  Stimson,  with  whom  The  Attorney  General  and 
Mr.  Assistant  Attorney  General  EUis  were  on  the  brief,  for  de- 
fendant in  errorp 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  case  was  argued  and  submitted  with  No.  57,  just  de- 
cided. In  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York  the  plaintiff  in  error  was  convicted 
by  the  verdict  of  a  jury,  and  sentenced  under  the  Elkins  act, 
32  Stat.  847,  to  pay  a  fine  of  118,000.  The  indictment  oon- 
»sted  of  two  counto.   The  first  charges  the  establishment  and 
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publication  of  the  tariff  rate  upon  sugar  over  the  line  of  the 
plaintiff  in  error  and  other  railroads,  from  the  city  of  New  York 
to  the  city  of  Cleveland,  Ohio,  at  the  rate  of  21  cents  per  hun- 
dred pounds;  that  on  November  20, 1902,  the  railroad  company 
entered  into  an  unlawful  agiieement  with  the  shipper,  the  Amer- 
ican Sugar  Refining  Company,  whereby  its  sugar  should  be 
shipped  over  said  lines,  and  the  lawful  tariff  being  paid  thereon 
the  railroad  company  would  give  a  rebate  to  the  shipper  of  6 
cents  for  each  hundred  pounds  of  sugar  transported  to  Cleve- 
land, Ohio,  for  reconsignment  to  points  beyond,  and  a  rebate  of 
4  cents  for  each  one  hundred  pounds  transported  to  Cleveland 
foriocal  delivery:  The  agreement  further  stipulated  that  the 
shipper  should  present  its  chum  for  rebate  under  the  agree- 
ment aforesaid,  and  the  same  should  be  paid  by  the  railroad 
company,  thereby  reducing  the  published  tariff  by  6  cents,  .or 
4  cents  for  each  hundred  pounds  of.  sugar,  according  to  the 
destination  thereof.  The  carriage  of  sugar  under  the  arrange- 
ment was  charged,  payment  of  the  published  tariff  rates,  and 
the  presentation  of  claims  for  rebates  is  also  alleged,  and  it  is 
charged  that  on  April  3,  1903,  the  railroad  company  paid  to 
the  American  Sugar  Refining  Company  $26,141.81  by  way  of 
rebate  in  respect  of  the  transportation  of  sugar  imder  tiie  agree- 
ment. 

The  second  count  is  substantially  the  same  as  the  first,  ex- 
cept the  allegation  of  the  preliminary  arrangement  to  pay  the 
rebates  is  omitted.  The  record  discloses  tiutt  the  plaintiff  in 
•error  and  other  ridlroad  companies,  during  the  time  covered  in 
the  indictment,  had  established  and  were  operating  a  fast 
frei^t  line  from  the  city  of  New  York  to  the  city  of  Qeveland; 
that  the  published  rate  for  the  transportation  of  sugar  over 
said  route  from  New  York  to  Geveland  was  2}  cents  per  hun- 
dred pounds;  that  Nathan  Guilford  and  Fred  L.  Pomeroy,  the 
general  freight  traific  manager  and  the  assistant  frei^t  traffic 
manager,  respectively,  of  the  defendant  were  authorized  to  es- 
tablish rates  at  which  freight  was  to  be  carried,  and  to  unite 
with  other  companies  in  establishing,  filing  and  piiblishing  a  list 
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of  throu^  rates.  The  record  also  discloses  that  the  American 
Sugar  Refining  Company  was  a  New  Jersey  corporation  en- 
gag^  in  refining  sugar  in  Brooklyn  and  Jersey  CSty ;  that  it 
made  large  shipments  to  Cleveland  as  well  as  to  other  parts  of 
the  country;  that  the  sales  department  of  the  company,  which 
routed  the  sugar  sold  to  different  parts  of  the  country  and 
transported  over  different  railroads,  acted  according  to  instruc- 
tions received  from  one  Lowell  M.  Palmer,  who  was  in  charge 
of  the  handling  of  the  railroad  business  of  the  company,  and 
furnished  the  sales  department  with  frei^^t  rates  and  arrange 
ment  of  routes  for  the  shipments.  It  also  appears  jbhat  on  the 
twenty-fourth  day  of  July,  1902,  with  an  assistant  named  Riley, 
Palmer  met  Pomeroy  at  his  office,  and  a  memorandum  was 
thereupon  made  evickncing  an  agreement  between  the  parties 
as  foUows: 

''Memoraandvm  made  July.  24, 1902. 

"Present—. 

"Mr.  L.  M.  Palmer,  Mr.  T.  P.  Riley,  Mr.  P.  L.  Pomeroy. 

"Sugar  shipments  to  Cleveland  and  beyond : 

"  1st.  Shipments  to  be  billed  from  New  York  regular  tariff 
rate  21  cents  per  100  pounds. 

"i2d.  Mr.  L.  M.  Palmer  to  be  allowed  as  lighterage  in  regular 
monthly  settlements  4}  cents  per  100  pounds. 

"3d.  Mr.  L.  M.  Palmer  to  present  no  ckdms  for  cartage  or 
transfer  on  sugar  consigned  under  the  arrangement  to  the  Amer- 
ican Sugar  Refining  Company,  Merwin  Street,  Cleveland. 

"4th.  The  New  York  Central  to  make  reclamation  against 
Mr.  L.  M.  Palmer  for  a  refund  of  1^  cents  per  100  pounds,  ac- 
count lighterage  allowed  him  in  regular  billing.  This  amount 
to  be  handed  to  the  New  York  Central  by  Mr.  L.  M.  Pahner  in 
cash. 

"5th.  Mr.  L.  M.  Palmer  to  make  a  special  claim  under  per- 
sonal cover  to  F.  L,  Pomeroy  against  the  New  York  Central 
for  overcharge  on  such  shipments  of  sugar  to  Cleveland  as  are 
covered  by  the  first  clause  of  this  memorandum  on  the  basis  of 
6  cents  per  100  pounds. 
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"6th.  This  arrangement  to  appfy  to  all  sugar  billed  to  Mer- 
win  Street  Warehouse,  whether  delivered  locally  in  Cleveland 
or  reconsigned  beyond  Cleveland.  The  question  of  exactly 
what  the  net  basis  is  to  be  on  shipments  under  this  arrange- 
ment delivered  locally  in  Cleveland  to  remain  in  abeyance  until 
Mr.  Guilford's  return  for  submission  to  him  as  to  his  under- 
standing of  the  arrangement.  In  any  event  the  difference  in 
the  rate  between  sugar  delivered  locally  and  reconsigned  not  to 
exceed  2  cents  per  100  pounds." 

Afterwards,  by  an  exchange  of  letters  between  Palmer  and 
Guilford,  4  cents  &  hundred  pounds  W9s  fixed  as  the  rebate  to 
be  allowed  on  sugars  delivered  in  thie  city  of  Cleveland,  and  6 
cents  upon  shipments  reconsigned  beyond  the  city  of  Cleveland. 
Between  My  24,  1902,  and  December  6,  1902,  the  American 
Sugar  Refining  Company  shipped  a  large  amount  of  sugar  from 
New  York  to  Cleveland,  paying  thereon  the  full  tariff  rate  of  21 
cents  per  one  hundred  pounds.  Thereafter  clidms  were,  made 
up  under  the  direction  of  Palmer  against  the  New  York  Central 
and  Hudson  River  Railroad  Company,  purporting  to  be  for 
overcharges,  and  which  were  made  upon  the  basis  agreed  upon 
in  the  memorandum  aforesaid,  and  no  evidence  was  introduced 
in  the  case  showing  thiat  these  rebates  had  any  legitimate 
ground  to  rest  upon.  These  claims  were  allowed  and  paid  as 
hereinafter  stated. 

Objections  as  to  the  constitutionality  of  the  Elkins  act  were 
made  in  this  case,  and  as  they  are  disposed  of  in  the  opinion 
announced  in  No.  57,  just  decided,  the  conclusions,  therein 
stated  need  not  be  repeated.  The  point-  principally  urged  for  a 
reversal  of  the  judgment  in  this  case  turns  upon  the  construc- 
tion of  the  Elkins  act,  having  reference  to  the  fact  that  the 
property  concerning  which  the  agreement  for  a  rebate  was 
made  was  transported  prior  to  the  taking  effect  of  the  Elkins 
act,  February  19, 1903.  In  this  case  the  agreement  was  m^e 
July  24,  1902,  and  the  goods  were  actually  transported  before 
the  act  went  into  effect.  The  payment  of  the  rebate  was  made 
on  April  2,  1903,  after  the  act  went  into  effect.    M  we  have 
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already  had  occasion  to  hold  in  No.  57,  ante,  where  the  legal 
tarifiF  rate  was,  in  fact,  paid  by  the  shipper  to  the  carrier,  the 
rebating  was  not  comjdete  until  the  money  was  actually  re- 
funded. The  legal  and  published  rate  was  the  one  which  the 
carrier  was  obliged  to  pay,  and  no  arrangement  for  any  differ- 
ent rate  could  have  been  enforced  at  any  time  against  the  car- 
rier. Texas dk Pacific  Railway  Co.y.Mvgg,  202  U.S.242;  Gv^ 
Railroad  Co.  v.  Hefley,  158  U.  S.^. 

Before-considering  the  terms  of  the  Elkins  act  it  is  to  be  noted 
that  the  arrangement  for  the  rebate  was  an  illegal  act,  for  which 
the  agents  of  the  carrier  might  have  been  criminally  punished 
in  accordance  with  the  terms  of  the  Interstate  Conmieroe  act 
then  in  force.  Sections  6  and  10, 25  Stat.  855.  TheEaidnsact 
amended  the  former  law  by  providing  punishment  in  criminal 
proceedings  against  the  corporation  as  well  as  its  agents  for  the 
offense  of  making  ille^  rebates  from  the  published  tariff  rates. 
There  was  then  no  vested  right  in  the  shipper  or  the  earner  to 
have  the  illegal  agreement  consummated  by  the  pa]rment  of 
the  rebate  arranged  for.  In  this  attitude  and  with  the  purpose 
of  making  the  law  more  effectual  it  was  am^ded  by  the  ISlkins 
act  so  asi  to  bring  corporations  within  the  proviaons  of  ibe  law 
and  to  make  offenses  under  it  punishable  by  criminal  prooeed- 
ing9  against  corporations. 

The  Elkins  act  provides: 

"  And  it  shall  be  unlawful  for  any  person,  persons,  6r  corporis 
tions  to  offer,  grant  or  ^ve,  or  to  sblicit,  accept  or  receive  any 
rebate,  concession  or  discrimination  in  respect  of  the  transpor-' 
taticm  of  aby  property  in  interstate  or  foreign  commence  by 
any  common  carrier  subject  to  said  act  to  regulate  commerce 
and  the  acts  amendatory  thereof,  whereby  any  such  property 
shall  by  any  device  whatever  be  transported  at  a  less  rate  than 
that  named  in  the  tariffs  published  and  filed  by  such  cariierB.as 
is  required  by  said  act  to  regulate  conmieroe  and  the  acts  am^id- 
atory  thereto,  or  whereby  any  other  advantage  is  ^ven  or  dis- 
crimination practiced."    C.  70S,  32  Stat.  847. 

It  is  the  contention  6f  the  plaintiff  in  error  that  the  language 
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of  this  statute  addresses  itself  to  the  future,  and  it  asks  the  ap- 
plication of  the  well-known  rule  that  statutes  are  presumed  to 
be  prospective  in  their  operation,  and  contends  tiiat  this  act 
has  no  reference  to  property  transported  in  interstate  com- 
merce at  less  than  the  published  rates  at  any  time  before  the 
act  went  into  effect.  Reading  the  latter  part  of  the  sentence, 
"whereby  any  such  property  shall  by  any  device  whatever  be 
transported  at  a  less  rate,"  etc.,  the  act  would  seem  to  have 
reference  to  future  transportations  only.  But  in  an  earlier  part 
of  the  same  sentence  it  has  been  provided  that  it  shall  be  im- 
lawful  to  offer,  grant,  or  ^ve,  to  solicit,  accept  or  receive  any 
rebate  in  respect  to  property  in  interstate  commerce,  transpor- 
tation "whereby  aiiy  such  property  shall  be  transported  at  a 
less  rate  than  that  named  jn  the  tariffs, '^  etc.  Taking  the  sen- 
tence altogether  it  is  apparent  that  its  purpose  is  to  punish 
the  giving  of  a  rebate,  in  respect  of  transportation  of  prop- 
erty in  interstate  commerce,  which  shall  have  the  effect  to 
give  or  receive  such  transportation  at  less  tnan  the  published 
ratesr 

Manifestly  the  act  does  i^ot  refer  alone  to  the  transportation 
of  the  property,  although  that  is  an  essential  element  of  the 
offense,  but  the  thing  aimed  at  is  the  giving  or  receiving  of  a 
rebate  whereby  the  property  shall  be  transported  at  less  than 
the  rates  named  in  the  published  tariffs.  It  is  the  transaction 
of  ^ving  or  receiving  th^  rebate,  etc.,  with  the  effect  that  the 
goods  of  the  shipper  thus  preferred  shall  be  transported  at  a 
reduction  from  the  published  rates,  which  is  penalized.. 

As  we  have  had  occasion  to  say  in  No.  57,  ante,  the  giving  of 
the  rebate  is  complete  and  the  offense  committed  when,  a  part 
of  the  legal  rate  already  paid  has  been  refunded.  The  word 
shaU  refers  to  the  happening  of  the  event — ^the  ^ving  of  the 
illegal  rebate — and  was  not  introduced  into  the  statute  for  the 
purpose  of  making  future  transportation  illegal.  No  new  legis- 
lation was  required  to  make  transpprtaticm  under  such  an  agree- 
ment illegal.  The  object  of  the  statute  was  to  punish  rebates 
^ven  or  received  after  this  passage  of  th^  act  in  respect  of  prop- 
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erty,  the  subject  of  intenitate  traiisportatioii,  and  to  make  the 
carrier  corporation  criminally  liable  therefor. 

We  think  that  the  CSrcuit  Court  was  rij^t  in  holding  that 
this  section  of  tha  law  applied  to  the  rebate  paid  in  April,  1903, 
after  the  taking  effect  of  the  Elkins  act. 

Objections  were  taken  to  the  indictment,  but  we  think  that 
it  sets  forth  with  sufficient  definiteness  the  elements  of  the 
offense  of  which  it  was  intended  to  charge  the  plaintiff  in  error. 
At  this  stage  of  the  proceedings  only  substantial  defects  in  the 
indictment  are  available  to  reverse  the  judgment  of  conviction. 
Connors  v.  United  States,  158  U.  S.  408, 411. 

Error  is*  alleg^  to  have  been  conmiitted  in  what  the  court 
said  to  the  jury  upon  their  return  into  court  after  the  charge. 
The  record  upon  this  i^ubject  is  as  follows : 

''The  court  thereupon  charg^  the  jury  further  as  follows: 

^'Gentlemen,  I  have  received  this  paper  from  the  foreman  of 
the  jury:  'Does  the  payment  of  rebate  after  the  passage  of  the 
Elkins  act  on  shipments  made  before  the  passage  of  the  act 
constitute  a  crime  under  the  law?' 

"To  that  I  reply  that  h  does,  provided  the  payment  T7as 
made  with  a  criminal  intent.  That  criminal  intent  does  not 
mean  with  any  wicked  intent.  The  payment  of  rebates  is  not 
morally  a  crime.  It  was  made  a  misdemeanor  by  statutes,  and 
if  a  corporation  or  officer  of  a  corporation  pays  a  rebate  with  an 
intent  thereby  to  make  the.payment  in  violation  of  the  provi- 
sions of  the  statute  prohibiting  it,  he  does  it  with  a  criminal 
intent. 

"There  are  three  provisions  in  this  act  imder  either  one  of 
which,  if  you  find  that  the  evidence  supports  the  charge,  you 
may  convict.  If  you  find  upon  the  evidence  in  this  case  that 
Mr.  Guilford  or  Mr.  Pomeroy  was  guilty  of  charging,  demand- 
ing, collecting  or  receiving  from  the  American  Sugar  Company 
a  less  compensation  for  the  transportation  of  the  sugar  men- 
tioned  in  the  indictment  thaii  the  rate  specified  in  the  schedule 
filed  with  the  commission,  you  may  find  the  defendant  guilty. 

"Under  another  provision  of  this  act  if  you  find  that  this 
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defendant  has  been  guilty  of  a  wilful  failure  to  strictly  observe 
the  tariff  filed  specifying  the  rates  for  the  transportation  of 
sugar,  you  may  find  them  guilty.  Or,  if  you  find  that  this  cor- 
poration has  offered,  granted  or  given  any  rebate  concession  or 
discrimination  upon  the  property  tn^ported  in  this  case, 
'whereby  any  such  property  shall  by  any  device  whatever  be 
transported  at  a  less  rate  than  is  fixed  in  the  schedule, '  you  may 
find  the  defendant  guilty,  provided  in  each  of  these  cases  you 
find  the  criminal  intent  when  the  act  was  done,  by  which  is 
meant  an  intention  to  do  aii  act  which  violates  this  law.  You 
may  retire,  gentlemen. 

''Mr.  Lindsay  :  I  would  like  to  call  your  honor's  attention  to 
the  fa^  that  you  instructed  the  jury  they  mi^t  find  the  de- 
fendant guilty  if  they  'offered.'  There  is  no  charge  in  this  in- 
dictment of  offering. 

"The  Court:  I  did  not  say  offer,  I  think. 

"  Mr.  Lindsay  :  Your  honor  used  the  word  offer. 

"The  CoimT:  I  withdraw  that  expression  if  I  used  it.  I  did 
not  intend  to  use  it. 

^'Mr.  Lindsay:  I  also  ask  your  honor  in  this  connection  to 
charge  as  this  indictment  is  framed  under  the  Elkins  law  they 
cannot  convict  the  defendant  upon  this  indictment  for  anything 
which  transpired  before  the  going  into  effect  of  the  Elkins  act. 

"The  Coxtbt:  Undoubtedly  the  payment  of  the  rebate  must 
have  taken  place  after  the  passage  of  the  act.  The  fact  that  the 
property  was  transported  before  the  passagie  of  the  act  does  not 
bar  a  conviction  in  this  case.'' 

It  is  contended  that  the  effect  of  this  charge  was  to  permit 
the  defendant  to  be  convicted  of  violating  the  act  of  1887  as 
amended  in  1889,  25  Stat.  855,  while  the  charge  in  the  indict- 
ment, framed  under  the  Elkins  act,  was  intended  to  reach  an 
offense  committed  after  it  went  into  effect,  and  to  cover  the 
unlawful  rebate  alleged  to  have  been  paid  in  April,  1903^  after 
the  taking  effect  of  that  act.  But  we  think  this  part  of  thie  rec- 
ord should  be  read  in  connection  with  the  charge  of  the  court 
to  the  juiy,  in  which  the  coiut  gave  a  history  of  the  previous 
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act  to  negulate  commerce,  under  $  6  of  which  it  is  provided, 
that  "it  shall  be  unlawful  for  such  common  carrier  to  charge, 
demand,  collect  or  receive  from  any  person  or  persons  a  greater 
or  less  compensation  for  the  transportation  of  persons  or  prop- 
erty, or  for  any  services  in  connection  therewith,  between  any 
points  as  to  which  a  joint.rate,  f^  or  charge  is  named  thereon 
thaix  is  specified  in  the  schedule  filed  with  the  commission  in 
force  at  the  time,"  and  referred  in  that  connection  to  the  amend- 
atory character  of  the  Elkins  act  and  the  provisions  thereof 
making  the  act,  omission  or  failure  of  the  oflSoer,  agent,  etc., 
within  the  scope  of  his  employment,  the  act,  omission  or  failure 
of  the  carrier  as  well  as  such  person.  This  part  of  the  charge 
was  apparently  by  way  of  introduction  to  the  charge  covering 
the  specific  requirements  of  the  Elkins  act.  The  judge  in  his 
charge  summarized  and  commented  upon  the  facts  proved  or 
admitted  in  the  case,  aiid  in  concluding  aaid : 

''Now,  gentlemen,  no  evidence  has  been  offered  on  behalf  of 
the  defendant  in  the  case, 'and  I  understand  from  ibe  argument 
of  counsel  that  the  defendant's  defense  in  the  case  is  the  denial 
of  any  criminal  intent.  Gentlemen,  intent  is  essential  to  the 
establishment  of  any  charge  of  crime.  Of  course  there  may  be 
le^timate  overcharges;  there  may  be  repayments  for  money 
paid  to  a  railroad  company  that  are  perfectly  innocent  and 
proper.  Very  frequently  it  occurs  that  some  error  or  mistake 
or  claim  of  injury  arises  when  goods  are  being  shipped,  and  that 
sort  of  thing  gives  rise  to  reclamation  and  claims  of  that  sort, 
and  the  question  for  you  to  decide  in  this  case  is  what  was  the 
intent  with  which  that  check  for  S26,000  and  odd  was^paidT 
Was  it  paid  as  a  pure  rebate  as  described  in  this  Elkins  act  and 
in  the  biterstate  Commerce  act,  or  was  it  paid  for  some  legiti- 
mate and  proper  overcharge  or  cause?  That  is  the  simple  ques- 
tion in  this  case  for  you  to  determine,  and  that  question  I  leave 
for  you  to  pass  upon  on  the  consideration  of  all  the  evidence  in 
the  cafie." 

This  charge,  taken  in  connection  with  what  occurred  when 
the  jury  returned,  and  the  colloquy  which  followed  between 
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court  and  couDsel,  does  not,  we  think,  leave  in  doubt  that  the 
court  submitted  to  the  jury  as  a  basis  of  conviction  only  the  acts- 
which  occurred  after  Uie  passage  of  the  EUdns  act.  The  acts 
amounting  to  a  violation  of  that  law  were  specifically  charged 
in  the  indictment  and  admitted  or  proved  at  the  trial. 

The  charge,  taken  toother,  submitted  the  question  of  the 
intent  of  the  defendant  to  do,  through  the  acts  of  its  agents 
authorised  by  it,  the  things  denounced  in  the  statute.  The 
charge  was  as  favorable  as  the  plaintiff  in  error  was  entitled  to, 
and  wi^  find  no  substantial  error  in  the  proceedings. 

Judgment  affvrvied, 

Mb.  JuancB  Moodt  took  no  part  in  the  decision  of  the  case. 


UNITED  STATES  v.  NEW  YORK  CENTRAL  AND 
HUDSON  RIVER  RAILROAD  COMPANY. 

SBBOR  to  TttB  dBCUrr  COUBT  OF  THE  XTNITiSD  STAtES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  285.    Azgued  Deoemb«r  16, 1906.— Decided  Februaiy  23,  1909. 

Under  the  EUdns  Law  of  February  19,  1903,  c.  708,  32  Stat^  847,  a 
carrier  can  b^  proeecuted  for  the  offense  of  rebating  where  it  is  a  party 
to  a  joint  rate  although  it  has  not  filed  or  published  the  samei. 

While  criminal  statutes  are  not  to  be  enlarged  by  construction,  and  a 
crime  must  be  clearly  defined  in  its  tenns,  they  are  to  be  reasonably 
oODSlrued  with  a  view  to  effecting  the  purpose  of  their  enitctment. 


The  facts  are  stated  in  the  opinion. 

Mr.  Henry  L.  Stitnstm,  with  whom  Mr.  Assistant  Attorney 
General  Ellis  was  on  thje  brief,  for  pkdntiff  in  error: 
'  The  very  method  of  rebating  herein  charged  was  prevalent 
prior  to  1903;  wa«  called  to  the  attention  of  Clongress  by  the 
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Interstate  ComiDerce  Conimisaion;  provisioofl  were  inserted 
into  the  Elkins  Law  for  the  avowed  purpose  of  stopping  the 
practice,  and  the  enactment  of  these  provisions  constitutes  a 
construction  of  the  law  to  the  effect  that  it  covers  the  predse 
offense  here  charged.  Cin.,  N.  0.  A  T.  P.  Ry.  Co.  v.  M. 
Ccmm.  Comn.,  162  U.  S.  184,  192. 193;  Ann.  R^.  Int.  Comm. 
Comn.  1894|  p.  32;  Ann.  Rep.  Int.  Comm.  Comn.  1898,  p.  7; 
FiiBt  Ann.  Rep.  Int.  Comm.  Comn.  pp.  134,  135,  136;  UnUed 
States  V.  Hanley,  71  Fed.  Rep.  672;  Armour  Packing  Co.  v. 
United  States,  209  U.  S.  56, 72;  Int.  Cotnm.Camm.  v.  Reichman, 
145  Fed.  Rep.  235, 240. 

The  provisions  of  the  first  section  of  the  Elkins  Law  expressly 
cover  and  make  criminal  the  transactions  set  out  in  this  indict- 
ment, and  other  independent  clauses  of  that  act,  not  noticed  by 
the  court  below,  also  penalize  the  offense.  Int.  Comm.  Comm. 
V.  Reichman,  145  Fed.  Rep.  235;  Holmes '  Common  Law,  p.  134; 
WiUiams  v.  United  States,  168  U.  S.  382;  Wechsler  v.  United 
Stales,  ISS  Fed.  Rep.  579. 

The  Government's  view  of  the  constructi(Hi  of  this  law  is  in 
accord  with  that  expressed  by  this  court  in  the  Cisco  OH  Mill 
xase,  and  has  been  supported  by  all  reported  opinions  of  lower 
courts,  while  the  view  of  the  court  below,  if  carried  to  its  logical 
conclusion,  would  produce  results  expressly  condemned  by  this 
coml;  in  the  Cisco  case,  and  necessarily  contrary  to  its  de- 
cisions in  the  ArmmiT  and  Burlington  cases. 

The  ultimate  question  to  be  determined  is  whether  the  de- 
fendant has  established  and  put  in  force  the  tariff  from  which 
it  is  alleged  to  have  departed.  By  participating  in  a  joint  rate  a 
carrier  establishes  that  tariff  as  to  its  own  lines,  just  as  it  would 
establish  it  by  filing  or  publishing  it.  The  participation,  the 
filing,  and  the  publishing  are  merely  different  ways  in  which 
the  ultimate  fact  of  the  establishment  of  the  rate  can  be  shown 
as  against  a  carrier,  and  no  one  of  them  is  intended  by  the  law 
to  be  xnade  the  sole  condition  precedent  to  the  establishment 
of  the  tariff  rate.  Texas  A  Pacific  Ay.  v.  Cisco  Oil  MiU,  204 
U*  S.  449, 4^1 ;  see  also  Cochrm  v.  United  States,  157  U,  S.  286, 
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290.  The  precise  question  raised  by  this  demurrer  has  been  re- 
peatedly decided  by  the  courts  against  the  contention  of  the 
defendants.  UniM  States  v.  Wood,  145  Fed.  Rep.  405,  409; 
Camden  Iron  Works  v.  United  States,  15&Fed.  Rep.  561 ;  C,  B. 
&Q.  R.  R.  Co.  v.  United  States,  209  U.  S.  90;  Armour  Packing 
Co.  v.  United  States,  209  U.  S.  56. 

.  Mr.  Austen  G.  Fox,  with  whom  Mr.  John  D.  Lindsay  and  Mr. 
Albert  H.  Harris  were  on  the  brief,  for  defendant  in  error: 

Even  though  it  were  true  that  the  method  of  rebating  charged 
by  this  indictment  was  prevalent  prior  to  1903,  was  reported 
to  Congress  by  the  Interstate  Conmierce  Commission  and  that 
provisions  were  inserted  in  the  Elkins  act  for  the  avowed  pur- 
pose of  stopping  the  practice,  the  failure  of  the  framer  of  the 
statute  to  effect  this  purpose  cannot  be  ovei^me  by  any  ju- 
dicial addition  to  its  language.  Broom's  Legal  Maxims,  56; 
Hobbs  V.  McLean,  117.U.  S.  567,  579;  United  States  v.  Golden- 
berg,  168  U.  S.  95,  102;  Svrift  v.  Luce,  27  Maine,  285;  Gardner 
V.  Collins,  2  Pet.  58;  Rex  v.  Barham,  8  B.  &  C.  99;  Hadden  v. 
Collector,  5  Wall.  107,  111,  112;  United Statesy.  Trans-Missouri 
Freight  Assodatian,  290  U.  S.  318;  AUdridge  v.  Williams,  3 
How.  9;  Soon  Hing  v.  Crwley,  113  U.  S..  703. 

The  provisions  of  the  first  section  of  the  Elkins  act  do  not, 
exprefssly  or  upon  any  fair  construction  of  its  language,  cover 
or  make  c^minal  the  transaction  set  out  in  the  indictment. 

Within  the  meaning  of' the  statute  a  rebate  is  a  different 
thing  from  a  concession  or  discrimination,  precisely  as  the  same 
differ  from  each  other.  Certainly  the  payment  of  a  rebate  is 
neither  an  omission  to  file  or  to  observe  a  tariff.  The  theory 
that  although  it  was  drawn  "with  special  reference  to  the  re- 
bate clause''  the  indictment  can  be  supported  upon  any  other 
provision  is  therefore  quite  unsound. 

The  transaction  is  not  covered  by  the  "rebate  clause  of  the 
EHkins  act."  Interstate  Comm.  Comm.  v.  Reichman,  145  Fed. 
Rep.  235,  discussed  and  distinguished.  See  United  States  v. 
Palmer,  3  Wheat,  610;  Smith  v,  Tovmsend,  148  U.  S.  490.   To 
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sustain  the  contention  of  the  Government  would  be  to  read 
into  the  statute  the  words- '^whether  it  had  filed  that  rate  or 
not,  and  whether  carried  by  another  carrier  or  by  itself." 

'  A  statute  which  creates  a  new  liability,  unknown  to  the  com- 
mon law,  is  to  be  strictly  construed,  and  is  not  to  be  extended 
beyond  the  clear  import  of  its  terms,  Nor.  Pac.  Ry.  Co.  v. 
TfAafen,149U.S.157. 

There  can  be  no  constructive  offense;  if  there  be  any  fair 
doubt  whether  the  statute  embraces  the  case  of  the  accused, 
it  must  be  resolved  in  favor  of  the  accupied.  United  States  v. 
ClayUm,  2  Dill.  219;  United  States  v.  Biggs,  157  Fed.  Rep.  264, 
270. 

This  rule  applies  particularly  to  statutes  which  create  crimes. 
United  States  y.  WhiUier,  5  Dill.  35,  39;  see  also  BoUesv. Outing 
(?o.,  175  U.  S.  262;  United  States  v.  SheUlan,  2  Wheat.  119; 
United  States  v.  Morris,  14  Pet.  694;  United  States  v.  Clayton, 
2  Dill.  226;  United  States  y.  Reese,  5  Dill.  413;  United  States  v. 
WaUber^,  5  Wheaf.  76,  96;  Maxwell,  Inter,  of  Stat.  <4th  ed.), 
p.  397;  London  CouncU  v.  Aylestmry  (1898),  1  Q.  B.  106. 

Mb.  Justice  DAY.delivered  theppinion  of  the  court. 

This  proceeding  is  here  "Under  the  act  of  March  2,  1907,  c. 
2564, 34  Stat.  1246,  permitting  the  Government  t6  bring  to  this 
court  a  case  where  the  court  below  sustains  a  demurrer  to  the 
indictment^  in  which  the  judgment  involves  the  construction  of 
a  Federal  statute  upon  which  the  indictment  is  founded.^  The 
indictment  to  whidi  the  demurrer  was  sustained  in  this  case 
charges  that  the  Missouri  Pacific  Railway  Company,  the  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railroad  Company,  the' 
Lake  Shore  and  Michigan  Southern  Railway  Company  and  the 
New  York  Central  and  Hudson  River  Railroad  Company  estab- 
lished a  joint  tariff  of  rates,  fares  and  charges  which  was  filed 
with  the  Interstate  Commerce  Commission  by  the  Missouri . 
Pacific  tlailway  Company,  in  which  the  rate  set  forth  and  en- 


1  Far  the  statute  in  full  see  211  U.  6.  398, 
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forced  from  Poplar  Bluff,  Missouri,  to  New  York  upon  cooper- 
age materials  was  35  cents  for  each  100  pounds:  It  is  then 
charged  that  in  January,  1898,  the  defendant's  traffic  manager, 
Nathan  Guilford,  and  LoweU  M.  Palmer,  president  of  and  agent ' 
for  the  Brooklyn  Cooperage  Company,  entered  into  an  unlaw- 
ful agreement  and  arrangement  for  the  shipping  of  cooperage 
material  over  the  through  line  and  route  aforesaid  from  Poplar 
Bluff,  Missouri,  to  New  York  City,  providing  that  for  the  said 
transportation  the  Brooklyn  Cooperage  Company  should  pay 
to  the  aforesaid  common  carriers  the  lawful  published  rates 
and  charges;  that  thereafter  the  defendant,  the  New  York 
Central  and  Hudson  River  Railroad  Company,  should  pay  to 
the  said  Palmer,  as  agent  for, the  cooperage  company,  the  sum 
of  5f  cents  for  each  100  pounds  of  said  cooperage  material  so 
transported,  thereby  reducing  the  lawful  tariff  in  that  amount, 
with  the  result  that  such  cooperage  material  should  and  would 
be  transported  at  a  less  rate  than  that  named  in  the  published 
tariffs.  The  indictment  then  charged  a  delivery  to  the  Mis- 
souri Pacific  Railroad  Company  at  Poplar  Bluff  for  shipment 
to  New  York  of  cooperage  material,  which  was  accordingly 
shipped  to  New  York  by  the  connecting  carriers^  aforesaid,  and 
over  the  continuous  line  and  route  so  established.  The  indict- 
ment charges  the  pajrment  of  certain  sums  by  the  defendant  to 
Palmer  for  the  benefit  of  the  cooperage  company  for  rebates 
and  concessions  in  respect  to  the  carriage  of  said  cooperage 
material. .  Different  counts  in  the  indictment  cover  specifically 
different  pasrments. 

The  effect  of  these  transactions  is  charged  to  be  that  the  de- 
fendant did  thereby  unlawfully  and  willfully  give  a  rebate  and 
concession  in  violation  of  the  act  to  regulate  commerce,  whereby 
the  property  was  transported  by  said  corporation  at  a  less  rate 
than  that  named  in  the  tariffs  aforesaid,  published  and  filed  by 
such  common  carrier,  as  required  by  said  act  to  regulate  com- 
merce and  the  acts  amendatory  thereof  and  supplemental 
thereto. 

We  need  not  repeat  the  discussion  had  as  to  the  objections 
VOL.  ccxn— 33 
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to  4iie  ElkiDS  act,  32  Stat.  847,  which  were  considered  in 
Nos.  57  and  69,  an(6.  The  court  below  sustained  the  demurrer 
upon  the  ground  that  (the  defendant  company,  the  New  York 
Central  and  Hudson  River  Iiaiht)ad  Company,  is  not  averred 
to  have  filed  with  th6  Interstate  Commerce  Commission  the 
through  rate  at  which  the  traD8poii;ation  was  had,  but,  as 
charged  in  the  indictment,  the  same  was  filed  by  the  initial  com- 
mon carrier,  the  Missouri  Pacific.  Company.  157  Fed.  Rep. 
293.  The  question  then  is,  Can  a  carrier  be  prosecuted  under 
the  Mkins  act  for  the  ofifense  charged  in  this  indictment  where 
it  is  a  party  to  a  joint  rate  but  lias  not  filed  and  published  the 
same?  The  charge  in  the  indictment  ia  not  for  the  failure  of  the 
New  York  Central  and  Hudson  River  Railroad  Company  to 
publish  the  joint  tariff,  if  it  were  required  to  do  so  by  the  act, 
but  is  for  the  giving  of  a  rebate  or  concession,  and  it  is  con- 
tended that  the  first  section  of  the  Elkins  act  makes  it  imlawful 
to  give  or  receive  any  rebate,  etc.,  "whereby  any  such  property 
shall  by  any  device  whatever  be  transported  at  a  less  rate 
than  that' named  in  the  tariffs  published  and  filed  by  such  car- 
rier  as  is  required  by  said  act  to  regulate  commerce  and  acts 
amendatory  thereto,  or  whereby  any  other  advantage  is  given 
or  discrimination  practiced."  The  argument  is  that  inasmuch 
as  the  tariff  was  filed  and  published  by  the  Missouri  Pacific 
Company  and  not  by  the  defendant  railroad  company,  it  could 
not  be  prosecuted  for  the  offense  alleged  in  the  indictment. 
By  §  6  of  the  act  of  March  2, 1889,  c.382, 25  Stat.  855,  it  is  re- 
quired, concerning  the  filing  of  tariffs: 

''And  in  cases  where  passengers  and  freight  pass  over  con- 
tinuous lines,  or  routes  operated  by  more  than  one  common 
carrier,  and  the  several  common  carriers  operating  such  lines 
or  routes  establish  joint  tariffs  of  rates  or  fares  or  charges  for 
such  continuous  lines  or  routes,  copies  of  such  joint  tariffs  shall 
also,  in  like  manner,  be  filed  with  said  commission.'' 

It  is, said  to  have  been  the  practice  that  such  joint  tariffs 
should  be  filed  by  the  initial  carrier.  In  any  event,  it  was  con- 
tended and  was  held  by  the  Circuit  Court  that  inasmuch  as  the 
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Elkins  act  referred  only  to  the  tariffs  ''published  and  filed  by 
such  carrier/'  and  the  rebates  in  this  case  had  been  ^ven  by  a 
carrier  who  did  not  publish  and  file  the  rate,  the  latter  company 
did  not  Come  within  the  terms  of  the  act.  We  findj- however, 
tiiat  S  1  of  the  Elkins  act,  in  which  the  language  quoted  is  used, 
tdso  contains  the  followinjg  language  (32  Stat.  847) : 

''Whenever  cmy  carrier  files  with  the  Interstate  Commerce 
Commission  or  publishes  a  particular  rate  under  the  provisions 
of  the  act  to  regulate  commerce  or  acts  amendatory  thereto, 
or  participates  in  any  rates  so  filed  or  published,  that  rate  as 
against  such  carrier,  its  officers  or  agents,  in  any  prosecution 
begun  under  this  act  shall  be  conclusively  deemed  to  be  the 
legal  rate,  and  any  departure  from  such  rate,  or  any  offer  to 
depart  therefrom,  shall  be  deemed  to  be  an  offense  under  this 
section  of  this  act." 

The  learned  judge  of  the  Cu*cuit  Court  treated  this  provision 
as  one  relating  to  evidence,  and  not  as  establishing  a  sub- 
stantive offense.  But  we  think  this  is  giving  too  narrow  a  con- 
struction to  the  terms  of  the  statute  and  fails  to  give  effect  to 
the  language  used.  We  recognize  the  rule  which  is  laid  down 
in  the  cases  cited  by  counsel  for  the  defendant  in  error,  thut 
criminal  statutes  are  not  to  be  enlarged  by  construction/ and 
that  a  crime  must  be  clearly  defined  in  the  terms  of  the  act 
before  it  can  be  held  to  be  embraced  within  its  provisions.  But 
while  this  is  true,  criminal  statutes,  like  other  acts  of  legislation, 
are  to  receive  a  reasonable  construction,  with  a  view  to  effect- 
ing the  purpose  of  their  enactment,  and  we  think  it  entirely 
clear  that  the  concluding  part  of  {  1  of  the  Elkins  act  which  we 
have  above  quoted  brings  all  of  the  carriers  who  have  partlci^ 
pated  in  any  rate  filed  or  published  within  the  terms  of  the  act, 
as  much  so  as  if  the  tariff  had  been  actually  published  and  filed 
by  such  participating  carrier.  For  the  statute  specifically  pro- 
vides that  the  published  rate  shall  be  conclusively  deemed  in 
any  prosecution  under  the  act  to  be  the  legal  rate  as  against 
the  carrier  who  files  the  same,  or  "participates  in  any  rates  so 
filed  and  published;"  and  the  section  further  provides  that  any 
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departure  from  such  rate,  which  would  include  rates  either 
published  or  participated  in,  shall  be  deemed  to  be  an  offense 
under  the  act.  This  part  of  the  first  section  of  the  Elkins  act 
was  evidently  enacted  with  a  view  to  meeting  the  very  situation 
developed  in  this  case,  wherein  a  joint  rate  has  been  established 
binding  upon  all  who  are  parties  thereto,  and  has  been  filed  by 
one  of  the  participating  carriers. 

We  think  the  learned  judge  was  in  error  in  holding  that  of- 
fenses of  the  character  chajged  in  this  indictment  could  be 
presented  only  as  against  the  carrier  actually  filing  and  pub- 
lishing the  joint  rate.  The  judgmentof  the  Circuit  Court  is 

Reversed. 

Mr.  Justice  Moody  took  no  part  in  the  decision  of  this  case. 


MULLAN  V.  UNITED  STATES. 

APPEAIi%  FROM  THE  COURT  OP  CLAIMS. 
No.  S2.    Argued  January  20,  1909.— Decided  February  23,  1909. 

A  commisaoned  oflKcer  in  the  Navy  can  waive  the  provisions  of  art.  60 
of  i  1624,  Rev.  Stat.,  and  allow  proceedings  of  a  court  of  inquiry  to 
be  evidence  on  a  court-martial  the  sentence  of  which  may  extend  to 
his  dismissal;  Schick  v.  Untied  States,  195  U.  S.  65;  and,  where,  at  the 
request  of  such  an  officer,  the  Secretary  of  the  Navy  convenes  a  court- 
martial  to  try  him  on  matter  which  had  already  been  the  subject  of  a 
court  of  inquiry,  on  condition  that  the  proceedings  of  such  court  of 
inquiry  be  evidence,  each  party  having  the  privilege,  however,  of 
introducing  other  evidence,  the  accused  is  not  deprived  of  any  sub- 
stantial right  so  that  the  sentence  of  the  court-martial  is  invalidated 

Reduction  by  the  President  of  the  United  States  of  the  dismissal  of  an 
officer  of  the  Navy  from  the  service  to  reduction  to  one-half  sea  pay 
for  five  years  is  a  mitigation  of  the  sentence  within  the  meaning  of 
art.  54  of  1 1624,  Rev^  Stat.  Qucere,  whether  art.  54  of  (  1624  ap- 
plies to  the  action  of  the  President. 

Civil  courts  are  not  courts  of  error  to  review  sentences  of  k^ally  or- 
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ganiied  courts-martial  having  juriadietioii  of  the  person  of  the  ac- 
cused and  of  the  offense. 
42  Ct.  a.  157,  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  E.  Richanhon,  with  whom  Mr.  J.  H.  Ralsion  and 
Mr.  F.  L.  Siddona  were  on  the  brief,  for  appellant. . 

Mr.  John  Q.  Thompson,  with  whom  Mr.  George  M.  Anderson 
was  on  the  brief ,  for  appellee. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  appeal  is  prosecuted  to  reverse  the  judgment  of  the 
Court  of  Claims  dismissing  the  petition  of  Dennis  W.  MullaH, 
appellant.  Full  findings  of  facts  were  made  in  the  Court  of 
Claims,  and  upon  consideration  the  claim  of  the  petitioner  was 
dismissed.  42  Ct.  of  CI.  157.  From  the  findings  of  fact  made 
by  the  court  it  appears  that  Dennis  W.  Mullan  was  a  com- 
mander, serving  as  commandant,  at  the  navy  yard  at  Pensa- 
cola,  where  he  served  from  July  30,  1806,  till  March  7, 4897. 
Charges  having  been  preferred  against  him,  at  his  request  a 
court  of  inquiry  was  convened  to  investigate  them.  The  court 
of  inquiry,  after  a  full  investigation  and  trial,  reported  ad- 
versely to  the  appellant.  At  that  time  he  was  subject  to  ex- 
amination for  promotion  to  the  grade  of  captain,  and  unless  he 
could  acquit  himself  of  the  charges  preferred  he  would  be  liable 
under  §  1447  of  the  Revised  ^Statutes  of  the  United  States  (act 
of  August  5,  1882,  c.  391,  22  Stat.  286)  to  be  discharged  from 
the  service  without  more  than  one  year's  pay.  In  this  con- 
dition of  affairs  the  appellant  made  application  to  the  Secretary 
of  the  Navy  for  a  court-martial  to  try  him  upon  the  charges  to 
be  formulateci  from  the  findings  of  the  court  of  inquiry.  Cor- 
respondence ensued  between  the  Secretary  of  the  Navy  and  the 
appellant,  fully  set  forth  in  the  report  of  this  case  in  the  Court 
of  Claims.  42  Ct.  CI.  159  et  seq.  The  Secretary  of  the  Navy, 
in  answer  to  appellant's  request,  proposed  to  call  a  court-martial 
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at  Washington  for  trial  upon  such  charges  as  the  Department 
might  designate,  provided  the  record  of  the  court  of  inquiry 
should  be  admitted  as  evidence,  each  party  to  have  the  privi- 
lege of  introducing  other  evidence.  The  appellant  advised  the 
Secretary  that  he  would  agree  to  such  court-martial,  it  being 
understood  that  the  privilege  of  introducing  other  witnesses 
should  embrace  the  ri^t  to  recall  witnesses  who  had  previously 
testified  before  the  court  of  inquiry,  and  to  take  depositions 
upon  written  interrogatories.  The  Secretary  of  the  Navy  re- 
fused to  permit  the  recalling  of  witnesses  who  had  testified 
before  the  court  of  inquiry,  or  to  permit  testimony  to  be  taken 
by  interrogatories,  but  permitted  the  calling  of  other  witnesses. 
Thereupon  the  appellant  notified  the  Department  that  he  ac- 
ceded to  the  conditions  stated  in  the  Secretary's  letter.  The 
court-martial  was  ordered  by  the  Secretary  of  the  Navy  to  try 
the  appellant  upon  the  charges  of  drunkenness  and  drunken- 
ness on  duty.  The  evidence  submitted  at  the  court-martial 
consisted  of  the  records  of  the  court  of  inquiry,  together  with 
one  witness  called  in  addition  thereto.  The  court-martial  found 
the  appellant  guilty  of  both  charges  and  sentenced  him  to  be 
dismissed  from  the  Navy;  on  June  30, 1897,  the  Secretary  of  the 
Navy  approved  this  sentence.  The  same  was  submitted  to  the 
President,  who,  on  July  8, 1897,  made  the  following  order  in 
the  premises. 

^The  sentence  in  the  foregoing  case  of  Commander  Dennis 
W.  Mullan,  U.  S.  Navy,  is  confirmed^  but  ief  mitigated  as  fol- 
lows :  To  be  reduced  in  rank,  so  that  his  name  shall  be  placed 
at  the  foot  of  the  list  of  conuxumders  in  the  Navy,  and  to  be 
suspended  from  rank  and  duty,  on  one^half  sea  pay,  for  a  period 
of  five  years,  during  which  time  he  shall  retain  his  place  at  the 
foot  of  said  list." 

The  appellant  protested  against  the  legality  of  the  proceed- 
ings. At  the  trial  before  the  court-martial  no  objection  was 
offered  by  the  appellant  or  his  attorneys  to  the  introduction  of 
the  evidence.  On  July  11,  1901,  the  imexpired  period  of  the 
sentence  was  remitted  by  order  of  the  President.  The  suit  was 
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begun  in  the  Court  of  QmmQ  to  recover  the  difference  between 
''one-half  sea  pay"  and  "waiting  orders  pay,"  from  July  8, 
1897,  when  the  President's  order  was  made,  as  above  recited, 
and  July  11, 1901,  when  the  President  remitted  the  unexpired 
period  of  the  sentence,  the  amount  claimed  being  the  suin  of 
$3,934.14. 

It  is  contended  by  the  appellant  that  the  proceedings  of  the 
court-martial  are  null  and  void  because  of  the  manner  in  which 
that  court  was  convened,  upon  requirement  as  a  condition 
precedent  that  the  appeUant  should  submit  to  the  introduction 
of  the  record  of  the  testimony  introduced  before  the  court  of 
inquiry,  with  the  ri^t  to  call  additional  witnesses,  as  herein- 
before stated.  This  contention  is  based  upon  art.  60  of  §  1624 
of  the  Revised  Statutes,  which  provides  as  follows: 

"Art.  60-  The  proceedings  of  courts  of  inquiry  shall  be- au- 
thenticated by  the  signature  of  the  president  of  the  court  and 
of  the  judge  advocate,  and  shall,  in  all  cases  not  capital,  nor 
extending  to  the  dismissal  of  a  commissioned  or  warrant  officer, 
be  evidence  before  a  court-martial,  provided  oral  testimony 
cannot  be  obtained." 

It  is  contended  that  inasmuch  as  this  case  did  not  come 
within  the  statutory  provisions  permitting  the  evidence  before 
a  court-martial  to  be  used,  as  such  ri^t  is  limited  to  cases  not 
extending  to  the  dismissal  of  a  commissioned  or  warrant  of- 
ficer, and  a  capital  case,  the  coiurt-martial  was  not  properly 
organized,  and  it&  proceeding)?  were  null  and  void.  It  is  in- 
sisted that  this  provision  of  the  law  is  to  enable  the  accused,  in 
cases  of  this  cWacter,  to  meet  his  witnesses  face  to  face,  and  is 
analogous  to  the  constitutional  right  in  criminal  cases;  and, 
being  an  enactment  for  the  benefit  of  the  service  and  the  pro- 
tection of  those  engaged  therein,  the  appellant  could  not  waive 
its  provisions.  But  we  are  of  opinion  that  this  was  a  right 
which  he  might  waive.  In  Schick  v.  United  States,  195  U.  S. 
65,  it  was  held  that  a  party  mi^t,  in  the  case  then  before  the 
court,  waive  the  right  to  a  trial  by  jury,  and  in  the  course  of  the 
opinion  .Mr.  Justice  Brewer,  speaking  for  the  court,  said  (p.  71): 
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''Article  six  of  the  amendments,  as  we  have  seen,  gjives  the 
accused  a  right  to  a  trial  by  jury.  But.  the  same  article  gives 
him  the  further  right  to  be  confronted  with  the  witnesses  against 
him,  and  to  have  the  assistance  of  counsel.  Is  it  possible  that 
an  accused  cannot  admit  and  be  bound  by  the  admission  that  a 
witness  not  present  would  testify  to  certain  facts?  Can  it  be 
that  if  he  does  not  wish  the  assistance  of  counsel,  and  waives  it, 
the  trial  is  invalid?  It  seems  only  necessary  to  ask  these  ques- 
tions to  answer  them.  When  there  is  no  constitutional  nor 
statutory  mandate,  and  no  public  policy  prohibiting,  an  ac-* 
cused  may  waive  any  privilege  which  he  is  given  the  right  to 
enjoy." 

The  Secretary  of  the  Navy  was  under  no  legal  obligation  to 
caU  a  court-martial  to  inquire  into  the  charges,  made  against 
the  accused.  The  court  of  inquiry  was  invoked,  as  was  the 
court-martial,  at  the  instance  of  the  appellant.  He  had  had  a 
full  trial  before  the  court  of  inquiry,  in  which  the  record  dis- 
closed a* large  number  of  witnesses  were  called;  he  was  repre- 
sented by  counsel;  he  was  present  in  person;  he  had  a  full 
opportunity  to  cross-examine  the  witnesses  and  to  make  a  de- 
fense. At  the  court-martial  he  was  permitted  to  introduce  ad- 
ditional witnesses,  and  had  the  benefit  of  one  witness  whose 
testimony  was  in  his  favor.  We  think  there  was  nothing  in  the 
manner  in  which  the  court-martial  was  organized  which  de- 
prived the  accused  of  a  substantial  right  in  such  manner  as  to 
oust  its  jurisdiction  in  the  premuses.  The  civil  courts  are  not 
courts  of  error  to  review  the  proceedings  and  sentences  of 
courts-martial  where  they  are  legally  organissed  and  have  juris- 
diction of  the  offense  and  of  the  person  of  the  accused,  and  have 
complied  with  the  statutory  requirements  governing  their  pro- 
ceedings. Dynea  v.  Hoover,  20  How.  65;  Ez  parte  Reed,  100 
U.  S.  ia>  Swaim  v.  United  States,  165  U.  S.  553. 

It  is  contended  that  the  order  of  July  18, 1897,  in.  which  the 
President  undertook  to  mitigate  the  sentence  of  the  appellant, 
dismissal  from  the  Navy,  to  reduction  to  one-half  sea  pay  for 
the  period  of  five  years,  with  reduction  in  rank  and  suspenaon 
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as  Stated,  was  illegal  and  unauthorised,  because  of  art.  64, 
i  1624,  of  the  Revised  Statutes  of  the  United  States,  which 
provides: 

''Every  officer  who  is  authorised  to  convene  a  general  court- 
martial  shall  have  power,  on  revision  of  its  proceedings,  to  re- 
mit or  mitigate,  but  not  to  commute,  the  senteii(ce  of  any  such 
court  which  he  is  authorised  to  approve  and  confirm." 

The  Court  of  Claims  was  of  opinion  that  this  section  did  not 
apply  to  the  action  of  the  President  of  the  United  States.  If 
it  be  conceded  for  this  purpose  that  it  is  applicable  to  the  Presi- 
dent (§  1624,  arts.  38  and  53  of  the  Rev.  Stats.),  we  are  of  the 
opinion  that  the  President's  action  did,  in  fact,  mitigate  the 
previous  sentence  of  the  court-martial  as  approved  by  the 
Secretary  of  the  Navy.  It  may  be  conceded  that  there  js  a 
technical  difference  between  the  commutation  of  a  sentence 
and  the  mitigation  thereof.  The  first  lis  a  change  of  a  punish- 
ment to  which  a  person  has  been  condemned  into  one  less  se- 
vere, substituting  a  less  for  a  greater  punishment  by  authority 
of  law«  To  mitigate  a  sentence  is  to  reduce  or  lessen  the 
amount  of  the  penalty  or  punishment.  Bouvier's  Law  Dic- 
tionary, vol.  1, 374;  lb.  vol.  2,  428. 

When  the  President  otherwise  confirmed  the  sentence  of  the 
Navy  Department  from  absolute  discharge  from  the  Navy  to 
reduction  in  rank  and  duty  for  the  period  of  five  years  on  one- 
half  sea  pay,  he  did  what  in  terms  he  undertook  to  do,  and  by 
the  lessening  of  the  severe  penalty  of  dismissal  from  tne  Navy, 
approved  by  the  department,  reduced  and  diminished,  and 
therefore  mitigated,  the  sentence  which  he  was  authorized  to 
approve  and  confirm  agfunst  the  appellant,  or  mitigate  in  his 
favor. 

Judgment  affirmed. 
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AMERICAN  EXPRESS  COMPANY  v.  UNITED  STATES. 

NATIONAL  EXPRESS  COMPANY  v.  SAME. 

UNITED  STATES  EXPRESS  COMPANY  v.  SAME. 

WELLS,  FARGO  AND  COMPANY  v.  SAME. 

ADAMS  EXPRESS  COMPANY  v.  SAME. 

APPEALS  FROM  THE  CIRCUIT  COURT  OP  THE   UNITED  STATES 
FOR  THE  NORTHERN   DISTRICT  OF  ILLINOIS. 

No6.  405,  406,  407,  408,  409.    Ai^^ued  November  10,  11,  1008.— Decided 
February  23,  1909. 

-The  purpose  of  the  Elkins  acl^  is  to  require  publication  of  tariff  and 
to  prevent  and  prohibit  all  discrimination,  and  the  issuing  of  express 
franks  falls  within  such  prohibition. 

Whether  or  not  the  issuing  of  express  franks  to  officers  and  employ^ 
of  express  companies  and  their  families  is  prohibited  by  S  2  of  the 
Interstiite  Conmierce  Act  of  February  4,  1889,  c.  104,  24  Stat.  379, 
an  injunction  is  authorized  under  }  3  of  the  Elkins  act  of  February  19, 
1903,  c.  708, 32  Stat.  846,  wherever  a  comnion  carrier  is  engaged  in  the 
carnage  of  passengers  or  freight  at  less  than  the  published  rate,  and 
by  the  Hepburn  act  of  June  29,  1906,  c.  3591,  34  Stat.  584,  express 
companies  are  brought  within  the  act,  and  obliged  to  file  and  pub- 
lish thoir  rates. 

The  power  of  Congress  over  interstate  transportation  embraces  all 
manner  of  carriage  whether  gratuitous  or  otherwise;  and,  in  the  ab- 
sence of  express  exceptions,  the  intention  of  Congress  in  enacting  the 
Elkins  act  was  to  prevent  any  departiire  whatever  from  published 
r^tes. 

The  exceptions  contained  in  the  provision  in  (  1  of  the  Hepburn  act  of 
June  29,  1906,  c.  3591,  34  Stat.  584,  allowing  a  common  carrier  to 
issue  passes  for  free  transportation  of  passengers  to  certain  classes 
of  persons  cannot  be  extended  to  give  express  companies  the  right  to 
issue  passes  to  the  same  classes  of  persons  for  transportation  of  mer- 
chandise. 

While  a  proviso  may  sometimes  be  construed  as  extending  rather  than 
limiting  legislation  each  statute  must  depend  on  its  own  terms,  and 
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a  proviso  will  be  construed  consistently  wi£h  the  legislation  under 
consideration. 
Where  Congress  has  used  plain  and  explicit  language  the  only  province 
of  the  courts  is  to  give  effect  to  the  act  as  plainly  expressed  in  its 
terms,  and  if  the  law  is  defective  in  not  extending  to  one  class  of 
common  carriers  privileges  extended  to  another,  the  remedy  is  in 
the  hands  of  Congress  and  not  of  the  courts. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lawrence  Maxwell,  with  whom  Mr.  Lewis  Cass  Ledyard, 
Mr.  Frank  H.  PlaU,  Mr.  Carl  A.  de  Gersdarf,  Mr.  W.  W.  Green 
and  Mr.  Charles  W.  Stockton  were  on  the  brief ,  for  appellant: 

The  custorh  of  express  companies  to  issue  such  passes  as  are 
herein  in  question  was  one  of  long  standing  and  presumably 
'  known  to  Congress.  There  is  no  record  of  any  protest  against 
it  to  or  by  the  Interstate  Commerce  Commission,  or  to  Congress, 
nor  any  suggestion  in  any  speech  or  report  that  it  was  supposed 
to  be  detrimental  to  the  public  interest,  or  that  it  was  intended 
to  be  prohibited.  There  is  no  direct  or  express  prohibition  in 
the  statute.  On  the  contrary,  the  Interstate  Commerce  Act 
recognizes,  and  always  has  recognized  that  the  granting  of 
similar  privileges  to  the  officers  and  employes  of  railroad  com- 
panies is  consistent  with  sound  public  policy.  See  §  22  of  the 
act.  And  §  1,  as  amended  June  29,  1906,  expressly  exempts 
officers  and  employes  of  common  carriet^  and  their  families, 
from  the  prohibition  against  free  passenger  transportation, 
and  declares  that  the  provision  shall  not  prohibit  the  inter- 
change of  passes  for  officers,  agents  and  ^mploy^s  of  common 
earners  and  their  families.  The  same  section  declares  that  the 
term  common  carrier  shall  include  express  companies. 

The  reason  for  making  these  exemptions  in  favor  .of  the  em- 
ployes of  common  carriers,  and  members  of  their  families,  is 
obvious.  Steamboat  New  World  v.  King,  16  How.  469,  473; 
Express  Cases,  117  U.  S.  1;  B.  <fe  O.  S,  W.  Ry.  Co.  v.  Voigt,  176 
U.S.  498. 

The  proviso  in  §  1  for  ''the  interchange  of  passes  for  the  ofii- 
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cers,  agents  and  employ^  of  common  carriers,  and  their  fami- 
lies/' relates  not  only  to  passenger  passes,  but  was  evidently 
used  as  an  introduction  to  an  amendment  offered  after  the  bill 
was  reported,  for  the  purpose  of  extending  the  privilege  of  inter- 
changing employes'  passes  to  all  common  carriers  subject  to 
the  act.  It  not  it  was  unnecessary,  for  §  22  already  covered 
the  case  of  railroad  passes  for  officers  and  employes. 

As  to  tiie  office  of  a  proviso,  see:  Georgia  Banking  Co.  v. 
Smith,  128  U.  S.  174,  181 ;  Interstate  Commerce  Commission  v. 
Baird,  194  U.  S.  25,  36,  37;  Chesapeake  &  Potomac  Td.  Co.  v. 
Manning,  186  U.  S..  238,  242;  Baggaley  v.  Pittsburg  &  Lake 
Superior  Iron  Co.,  90  Fed.  Rep.  638. 

The  failure  to  q)ecifically  mention  express  companies  in  §  22 
does  not  operate  to  exclude  them  from  the  privilege  of  carrying 
the  personal  packages  of  their  employes  free  or  of  exchanging 
employ^'  passes  with  other  common  carriers.  That  section  is 
only  illustrative  and  not  exclusive.  When  that  section  was 
adopted  express  companies  were  not  subject  to  the  act  and 
were  therefore  not  named,  but  when  they  were  brought  in  by 
tlup  amendment  of  June  29,  1906,  they  came  within  the  spirit 
and  principle  of  §  22,  and  also  within  the  spirit  and  principle 
of  the  proviso  in  §  1,  that  this  provision  should  not  prohibit 
the  interchange  of  passes  for  the  officers,  agents  and  employes 
of  common  carriers,  and  {heir  families,  and  within  the  spirit  of 
the  exemption  in  that  section  of  the  employes  of  railroad  com- 
panies, and  their  families,  from  the  prohibition  against  free 
passenger  transportation.  Interstate  Commerce  Commission  v. 
Baltimore  &  Ohio  Railroad  Company,  145  U.  S.  263,  278. 

The  Interstate  Commerce  Act  does  not  purport  to  regulate 
all  common  carriers  nor  the  carriers  that  are  subject  to  the  act 
in  all  of  their  relations.  Section  6  declares  that  wherever  the 
word ''  carrier  "  occims  in  this  act,  it  shall  be  held  to  mean  com- 
mon carrier.  But  the  service  which  the  express  companies  per- 
form fdr  the  holders  of  employes'  passes  is  not  that  of  common 
carrier,  because  it  is  gratuitous,  and  the  hdder  is  required  to 
assume  all  risk  of  loss  or  damage  from  whatever  cause,  to  the 


Digitized  by 


Google 


AMERICAN  EXPRESS  CO.  v.  UNITED  STATES:    525 
212  U.  8.  Aigument  for  the  United  States. 

property  carried.  Scfaouler  on  Bailments  (3d  ed.),  §343; 
Northern  Pacific  Ry.Co.  v.  Adams,  192  U.  S.  440;  Baltimore  A 
Ohio  8.  W.  Ry.  Co.  v.  Voigkt,  176  U.  S.  498;  Quimby  v.  BosUm 
&  Maine  R.  R.,  150  Massachusetts/ 365. 

The  free  carriage  of  persons  or  property  may  be  a  cloak  for  a 
rebate^  or,  under  certain  cii'cumstances,  an  unlawful  discrimi- 
nation, in  violation  of  the  statute.  But  it  is  impossible  for  the 
Government  to  maintain  that  the  issuing  of  employes'  passes  in 
good  faith  by  express  companies  is  unjust  discrimination  or  un- 
reasonable advantage,  within  the  prohibition  of  the  statute, 
in  the  face  of  its  explicit  declarations  concerning  passes  issued 
by  railroad  companies  to  the  same  class  of  persons,  for  the 
same  reasons,  and  under  similar  circumstances. 

•  The  case  of  the  express  companies  is  not  substantially  dif- 
ferent from  that  of  the  railroad  companies,  for  they  are  engaged 
in  "a  sort  of  partnership  relation  in  carrying  on  a  common 
carrier  business,'^  and  the  court  should  not  make  a  distinction 
between  them  in  the  absence  of  clear  and  specific  language  in 
the  statute,  especially  as  the  practice  which  the  Circuit  Court 
has  enjoined  was  lawful  at  common  law,  is  beneficial  to  the 
Express  companies  in  the  conduct  of  their  business,  and  is  not 
injurious  to  the  public. 

The  spirit  as  well  as  the  letter  of  a  statute  must  be  respected, 
and  where  the  whole  context  of  the  law  demonstrates  a  par- 
ticular intent  in  the  legislature  to  effect  a  certain  object,  some 
degree  of  implication  may  be  called  in  to  aid  that  intent. 
Durousaeau  v.  United  StaJtes,  6  Cranch,  307,  314.  See  also 
Paquete  Habana,  175  U.  S.  677,  685;  Glover  v.  United  States, 
164  U.  S.  297;  C,  N.  0.  &  T,  P.  Ry,  Co,  v.  IrUerstate  Commerce 
Commission,  162  U.  S.  184,  197;  InJterstate  Commerce  Commis- 
sion v.  Baltimore  &  Ohio  RaHroad  Co.,  43  Fed.  Rep.  37. 

The  Attorney  General  and  The  Solicitor  General  for  the  United 
States: 

Transportation  under  franks  by  express  companies  con- 
stitutes an  unjust  discrimination  and  subjects  other  shippers 
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to  an  unieaaonable  i»fejudice  within  the  meaning  of  §{  2  and  3 
of  the  Interstate  Commerce  Act.  The  tenn  ''mider  substan- 
tially similar  circumstances  and  conditions"  in  §2  referstothe 
circumstances  and  conditions  relating  to  the  carrriage  of  the 
goods  and  not  to  the  person  of  the  sender.  Re  Pemms  Free 
or  at  Reduced  Rates  by  B.  ik  M.  R.  R.  Co.,  5  I.  C.  C.  Rep.  69; 
Harvey  v.  LouisviUe  A  NaahviOe  R,R.  Co.,  6 1.  C.  C.  Rep.  153. 
The  effect  of  the  Interstate  Commerce  Act  was  to  prohibit  the 
granting  of  free  transportation  except  as  inrovided  by  (22. 
Ex  parte  Koehier,  31  Fed;  Rep.  315;  Re  Charge  to.  Grand  Jtary; 
66  Fed.  Rep.  146. 

The  f)ortions  of  §§  2  and  3  relating  to  unjust  discrimination 
were  modeled  from  the  English  tariff  act,  and  in  construing 
them  our  courts  have  followed  the  interpretation  of  the  English 
courts.  Interatati  Comm.  Comm.  v.  BaUimore  &  0.  R.  R.  Co., 
145  U.  S.  263;  /.  C.  C.  v.  Alabama  Midland  R.  Co.,  168  U.  S. 
144 ;  Texas  &  Pacific  Ry.  v.  /.  C.  C,  162  U.  S.  197.  Construing 
similar  sections  of  the  EngSsh  act,  the  English  courts  have 
unanimously  held  that  the  differences  in  circumstances  and 
conditions  relate  only  to  the  carriage  of  goods  and  the  nature 
and  character  of  the  service  rendered  by  the  shipper.  Gt 
Western  R.  Co.  v.  Sutton,  L.  R.  &  H.  L.  226;  Denaby  Main 
Colliery  Co.  v.  Manchester  Ry.  Co.,  11  App.  Cas.  97. 

The  provisions  of  the  Interstate  Commerce  Act  require  ab- 
solute and  uniform  adherence  to  the  published  schedule,  and 
when  a  carrier  has  once  established,  published  and  filed  a  rate 
there  can  be  no  departure  therefrom  which  has  resulted  to  the 
extent  of  granting  free  transportation  to  their  own  officers  and 
employ^  and  to  the  officers  and  employ^  of  other  carriers 
in  exchange  for  like  favors  from  those  carriers.  See  {  6,  act 
June  29, 1906;  §  1,  Elkms  act  as  amended  by  act  June  29, 1906; 
Texas  &  Pacific  Ry.  Co.  v.  Mugg,  202  U.  S.  242;  Texas  &  Par 
cific  Ry.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426;  Armour 
PackinSj  Co.  v.  United  States,  209  U.  S.  56. 

The  only  section  of  the  Interstate  Commerce  Act  which  re- 
lates in  terms  to  the  carriage  of  property  at  free  or  reduced 
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rates  is  {  22,  25  Stat.  857,  862,  and  there  is  nothing  in  it  which 
by  any  possible  construction  can  be  taken  as  covering  the 
granting.and  interchanging  of  franks  by  the  express  companies 
charged  here.  The  prohibition  of  the  Elkins  act  is  directed  at 
discriminations  and  advantages  of  every  kind.  The  original  act 
of  1887  prohibited  ''unjust"  discriminations  and  ''undue'' 
and  "  unreasonable  "  prejudices  and  disadvantages.  The  change 
in  language  in  the  amendatory  legislation  shows  that  Congress 
was  intentionally  broadening  the  scope  of  the  prohibitions 
against  the  granting  of  advantages  and  discriminations.  This 
is.  shown  by  the  history  of  the  interstate  commerce  legidation, 
and  of  the  times  and  the  evil  which  the  amendatory  legislation 
was  intended  to  remedy.  N,  F,,  N.  H.  &  H.  R,  R.  Co.  v.  /.  C. 
C,  200  U.  S.  361;  Armour  Packing  Co.  v.  United  States,  209 
U.  S.  56.  In  passing  the  Elkins  act  Congress  undoubtedly  had 
in  mind  decisions  of  the  courts  holding  that  a  criminal  prosecu- 
tion could  not  be  maintained  under  a  statute  defining  with 
such  uncertainty  the  ofifense  prohibited, — ^the  original  statute 
being«o  drawn  as  to  leave  for  a  determination  of  fact  in  every 
case  whether  or  not  the  discrimination  was  an  unjust  one.  C. 
&  N.  W.  Ry.  V.  Dey,  35  Fed.  Rep.  866;  Tozery.  United  States, 
52  Fed.  Rep.  917;  /.  C.  C.  v.  B.  <k  0.  R.  R.  Co.,  145  U.  S. 
263.  When  Congress  drew  the  provision  requiring  adherence 
to  established  rates  and  prohibiting  the  giving  of  advantages 
and  discriminations,  and  omitted  the  words  "undue,"  "un- 
reasonable" and  "unjust,"  its  intention  was  to  make  the  stat- 
ute definite  and  certain  and  capable  of  practical  enforcement, 
and  to  put  an  end  to  favoritism  and  all  evasions. 

There  is  no  justification,  of  the  acts  complained  of  to  be  found 
in  the  anti-pass  provision  of  §  1  of  the  Hepburn  act,  34  Stat. 
584.  That  section  relates  manifestly  to  the  transportation  of 
persons  alone  and  not  to  the  carriage  of  goods.  The  term 
"  frank,"  applies  to  the  transportation  of  property,  while  "  pass," 
applies  to  the  transportation  of  passengers.  The  proviso  mani- 
festly related  only  to  railroads,  and  when,  later,  express  com- 
panies were  included  in  the  law,  the  proviso  remained  un* 
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changed  and  escaped  attention;  but  this  is  not  a  manifestaticm 
of  an  intention  on  the  part  of  Congress  to  extend  the  pass  inter- 
change to  franks  for  the  carriage  of  property  beyond  the  plain 
meaning  and  limitation  of  all  the  rest  of  the  aection.  Tliis  is  a 
proviso  which  must  be  construed  as  carving  something  out  of 
the  previous  enactment  and  restraining  its  generality.  The  ex- 
ception carved  out  is  an  exception  from  a  proviso  which  is 
limited  to  the  transportation  of  passengers  and  therefore  the 
same  limitation  must  be  placed  upon  the  proviso.  Uniied 
States  V.  Dickson,  15  Pet.  141 ;  Savings  Bank  v.  United  States, 
19  Wall.  227;  Georgia  Banking  Co.  v.  Smith,  128  U.  S.  174; 
White  V.  United  States,  191  U.  S.  545. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

These  cases  are  appeals  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois  and  were  sub- 
mitted upon  oral  argument  and  printed  record  and  briefs  in 
No.  405.  They  involve  the  same  question  and  hence  will  be 
disposed  of  together.  The  petition  was  filed  in  the  Circuit  Court 
under  the  third  section  of  the  Elkins  act,  February  19,  1903, 
c.  708,  32  Stat.  847,  providing  for  the  institution  of  such  suit 
whenever  the  Interstate  Commerce  Commission  shall  have 
reasonable  grounds  for  believing  that  any  common  carrier  is 
engaged  in  the  carriage  of  passengers  or  freight  traffic  between 
given  points  at  less  than  the  published  rates  on  file,  or  is  grant- 
ing any  discrimination  forbidden  by  law. 

An  injimction  was  issued  restraining  the  express  companies 
from  ''issuing  any  frank  or  other  document  for  the  free  trans- 
portation of  property  to  the  following  persons,  to  wit:  the  of- 
ficers, agents,  attorneys^  and  employes  of  said  defendant  and 
their  respective  families;  the  officers  and  employes  of  other  ex- 
press companies  and  their  respective  families;  the  officers  and 
employ^  of  any  railroad  or  any  other  common  c<urrier  subject 
to  the  act  to  regulate  comriierce  and  its  amendments,  and  their 
respective  families;  or  to  any  of  said  persons;  and  from  trans- 
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porting  and  forwarding  for  sud  persons  above  named  or  any  of 
them,  without  demanding  and  receiving  the  lawful  rate  of  pay- 
ment therefor,'  any  shipments  of  property  subject  to  the  pro- 
visions of  said  interstate  commerce  act  and  its  amendments." 

The  facts  are  not  seriously  in  dispute  and  were  stipulated  at 
the  trial  and  show  that  it  has  been  the  custom  of  express  com- 
panies for  many  years  to  issue  franks  such  as  are  embraced  in  the 
injunction.  These  franks  were  not  issued  except  to  officers  and 
employ^  of  the  companies  and  their  families,  and  to  the  officers 
and  employ^  of  other  express  companies  and  transportation 
companies  and  members  of  their  families,  in  exchange  for 
passes  issued  by  the  latter  companies  to  the  officers  and  em- 
ployes of  the  express  companies.  The  franks  provided  that 
they  should  not  be  used  for  business  packages  or  for  transporta- 
tion of  extra  heavy  weight,  money,  bonds,  jewehry,  live  stock, 
or  business  consignments,  and  only  .for  jthe  personal  package 
of  the  holder  of  such  frank,  he  being  required  to  assume  all  risk 
of  loss  or  damage  from  whatever  cause  to  property  carried  un- 
der the  frank. 

The  question  is.  Does  the  Interstate  Conmierce  law  prohibit 
express  companies  from  giving  free  transportation  of  personal 
packages  to  their  officers  and  employ  te  and  members  of  their 
families,  and  to  the  officers  of  other  transportation  con^)anies 
and  members  of  their  families  in  exchange  for  passes  issued  by 
the  latter  to  the  officers  of  the  express  companies?  The  CSrcuit 
Court  held  the  affirmative  of  this  proposition. 

It  is  the  contention  of  the  Government  that  such  transporta- 
tion is  forbidden  by  §  2  of  the  act  of  February  4, 1889,  c.  104, 
24  Stat.  379,  forbidding  the  transportation  of  property  or 
passengers  subject  to  the  provisions  of  the  act  for  any  person 
for  a  greater  or  less  compensation  for  any  service  rendered  or  to 
be  rendered,  in  the  transportation  of  passengers  or  property, 
than  it  chaises,  demands,  collects,  or  ^^eceives  from  any  other 
person  for  doing  for  him  the  hke  service,  and  by  {  3  of  the  same 
act  (24  Stat.  379, 380)  which  makes  it  unlawful  to  give  any 
undue  preference  or  advantage  to  any  particular  persons  or 
VOL.  ccxii— 34 
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locality,  and  by  the  provisions  of  the  EUdns  act  hereaft^ 
quoted. 

^thout  considering  whether  the  case  at  bar  is  covered  by  the 
sections  of  the  Interstate  Commerce  act  referred  to,  an  injunc- 
tion IB  authorised  under  §  3  of  the  Elkins  act,  where  a  common 
carrier  Lb  engaged  in  the  carriage  of  passengers  or  freight  at  Jees 
than  the  published  rate  on  file,  and  we  shall  limit  our  attention 
to  certain  proirisions  of  the  Elkins  law  in  this  connection.  Sec- 
tion 1  of  the  Elkins  act  provides  (as  amended  by  the  Hepburn 
act,  June  29, 1906,  c.  3591,  34  Stat.  584,  587) : 

''The  wilful  failure  upon  the  part  of  any  carrier  subject  to 
sud  acts  to  file  and  publish  the  tariffs  or  rates  and  charges  as 
required  by  said  acts,  or  strictly  to  observe  such  tariffs  until 
changed  according  to  law,  shall  be  a  misdemeanor,  and  upon 
conviction  thereof  the  corporation  offending  shall  be  subject 
to  a  fine  of  not  less  than  one  thousand  dollars  nor  more  than 
twenty  thousand  doUans  for  each  offense. 

*         *         *         *         *         *         *« 

''It  shall  be  unlawful  for  any  person,  persons,  or  corporation 
to  offer,  grant,  or  give,  or  to  soHcit,  accept,  or  receive  any  re- 
bate, concession,  or  discrimination  in  respect  of  the  transmis- 
sion of  any  property  in  interstate  or  foreign  conmierce  l^  any 
common  carrier  subject  to  said  act  to  regulate  commerce  and 
the  acts  amendatory  thereof,  whereby  any  such  property  shajl 
by  any  device  whatever  be  transported  at  a  less  rate  than  that 
named  in  the  tariffs  published  and  filed  by  such  carrier,  as  is  re- 
quired by  said  act  to  regulate  commerce  and  the  acts  amenda- 
tory thereof,  or  whereby  any  other  advantage  \b  given  or  dis- 
crimination is  practiced. 

"Whenever  any  carrier  files  with  the  Interstate  Commerce 
Commission  or  publishes  a  particular  rate  under  the  provisions 
of  the  act  to  regulate  commerce  or  acts  amendatory  thereof, 
or  participates  in  any  rates  so  filed  or  published,  that  rate  as 
against  such  carrier,  its  oflSoers,  or  agents,  in  any  prosecution 
begun  under  this  act,  shall  be  conduavely  deemed  to  be  the 
legal  rate,  and  any  departure  froni  such  rate,  or  any  offer  to 
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depart  therefrom,  shall  be  deemed  to  be  aa  offense  under  this 
section  of  this  act.'' 

Section  six  of  the  Interstate  Commerce  act,  as  amended  by 
the  same  law,  provides : 

"Kor  shall  any  carrier  charge  or  demand,  or  collect  or  re- 
ceive a  greater  or  less  or  different  compensation  for  such  trans- 
portation of  passengers  or  property,  or  for  aiiy  service  in  con- 
nection therewith,  between  the  point  named  in  such  tariffs  than 
the  rates,  fares  and  charges  which  are  specified  in  the  tariff  filed 
and  in  effect  at  the  time;  nor  shall  any  carrier  refund  or  remit 
in  any  manner  or  by  any  device  any  p<Hrtion  of  the  rates,  fares, 
and  charges  so  specified,  nor  extend  to  any  shipper  or  person 
any  privileges  or  facilities  in  the  transportation  of  passengers 
or  property  except  such  as  are  i^pecified  in  such  tariffs:  Pro- 
vided,  That  whenever  the  word  'carrier'  occurs  in  this  act  it 
shall  be  held  to  mean  'common  carrier/" 

The  amendment  to  the  Interstate  Commerce  act  by  the  act  of 
June  29, 1906,  c.  3591, 34  Stat.  584,  brought  express  companies 
within  tiie  terms  of  the  act.  The  express  companies  were  there- 
fore obliged  to  file  and  publish  their  rates  for  the  transportar 
tion  of  property  under  §  6  of  the  Interstate  Commerce  act  as 
amended,  and  it  is  admitted  in  the  record  that  they  have  done 
so. 

The  provisions  of  the  Elkins  act  to  which  we  have  referred 
have  been  the  subject  of  consideration  in  recent  cases  before 
this  court.  New  York,  New  Haven  &  Hartford  R.  R.  Co.  v. 
Interstate  Commerce  Commission,  200  U.  S.  361;  Armour  Pack- 
ing Co.  V.  United  Staiee,  209  U.  S.  56^  71.  It  is  unnecessary  to 
repeat  the  discussion  had  in  those  cases  as  to  the  prior  legis- 
lation and  the  reasons  of  public  policy  which  led  up  to  the  en- 
actment of  the  sections  of  the  Elkins  act  above  quoted.  It  is 
enough  to  say  that  it  was  the  purpose  of  this  law  to  require  the 
publication  and  posting  of  tariff  rates,  open  to  public  inspection, 
and  at  the  service  of  all  shippers  alike;  to  prohibit  and  punish 
secret  departures  from  the  published  rates,  and  to  prevent  and 
punish  rebating,  preferences  and  aU  acts  of  undue  discriminar 
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tion.  As  was  said  by  Mr.  Justice  White,  speaking  for  the  court 
in  New  York,  New  Haven  &  Hartfcrd  R.  R.  Co.  v.  IrUerstale 
Commerce  Commission,  supra: 

"The  all-embracing  prohibition  against  either  directly  or  in- 
directly charging  less  than  the  published  rates  shows  that  the 
purpose  of  the  statute  was  to  make  the  prc^bition  applicable 
to  every  method  of  dealing  by  a  carrier  by  which  the  forbidden 
result  could  be  brought  about.  If  the  public  purpose  which  the 
statute  was  intended  to  accomplish  be  borne  in  mind,  its  mean- 
ing becomes,  if  possible,  clearer." 

In  view  of  the  interpretation  thus  given  to  the  act  we  think 
it  cannot  be  doubted  that  the  transportation  of  property,  such 
as  shown  in  this  case,  upon  franks  issued  by  the  express  com- 
panies, is  within  the  terms  of  the  act.  It  permits  those  who 
hold  these  franks  to  obtain  the  transportation  of  such  property 
as  is  covered  thereby  without  compensation,  or,  if  the  trans- 
portation has  been  paid,  it  is  refunded  to  the  shipper  upon  the 
presentation  of  the  frank.  Within  the  terms  used  in  the  Elkins 
act,  such  transportation  enables  one  class  of  persons  to  obtain 
transportation  at  a  different  and  less  rate  than  that  n&med  in 
the  published  rates. 

It  is  contended  that  such  transportation  is  not  within  the 
terms  of  the  act,  as  it  was  not  the  purpose  of  Congress  to  regu- 
late in  these  provisions  gratuitous  transportation,  but  the  pur- 
pose was  to  prevent  discripiinations,  rebating  and  so  forth, 
where  property  has  been  carried  by  a  common  carrier  for  hire; 
that  it  is  a  departure  from  the  rates  charged  for  that  class  of 
transportation  which  is  the  evil  to  be  remedied,  and  the  only 
one  covered  by  the  terms  of  the  act.  But  the  power  of  Congress 
over  interstate  u.  .Jisportation  embraces  all  manner  of  carriage 
of  that  character — whether  gratuitous  or  otherwise — and,  in 
the  absence  of  express  exceptions;  we  think  it  was  the  intention 
of  Congress  to  prevent  a  departure  from  the  published  rates . 
and  schedules  in  any  manner  whatsoever.  If  this  be  not  so,  a 
wide  door  is  opened  to  favoritism  in  the  c^uriage  of  property, 
in  the  instances  mentioned,  free  of  charge. 
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If  it  is  lawful,  in  view  of  the  provisions  of  the  Interstate  Com- 
merce act,  to  issue  franks  of  the  character  under  consideration 
in  this  case,  then  this  right  must  be  founded  upon  some  ex- 
ception incorporated  in  the  act,  and  it  is  the  contention  of  the 
learned  counsel  for  the  appellant  that  such  exception  is  found 
in  the  proviso  in  §  1  of  the  Hepburn  act.  This  section  is  given 
in  part  in  the  margin.* 

t  Act  of  June  29,  1906,  c.  3591,  34  Stat.  584.  The  term  "common 
carriers"  as  used  in  this  act  shall  include  express  companies  and  sleep- 
ing car  companies. 

"  No  common  carrier  sabjeet  to  the  provisions  of  this  Act,  shall,  after 
January  first,  nineteen  hundred  and  seven,  directly  or  indirectly,  issue 
or  give  any  interstate  free  ticket,  free  pass,  or  free  transportation  for 
passengers,  except  to  its  employes  and  their  families,  its  officers,  agents, 
surgeons,  physicians,  and  attorneys  at  law;  to  ministers  of  religion,  trav- 
eling secretaries  of  railroad  Young  Men's  Christian  Associations,  in- 
mates of  hospitab  and  charitable  and  eleemosjmary  institutions,  and 
persons  exclusively  engaged  in  charitable  and  eleemosynary  work;  to 
indigent,  destitute  and  homeless  persons,  and  to  such  persons  when 
transported  by  charitable  societies  or  hospitals,  and  the  necessary  agents 
employed  in  such  transportation;  to  inmates  of  the  National  Homes  or 
State  Homes  for  Disabled  Volunteer  Soldiers,  and  of  Soldiers'  and  Sail- 
ors' Homes,  including  those  about  to  eiiter  and  those  returning  home 
after  discharge,  and  boards  of  managers  of  such  homes;  to  necessary 
caretakers  of  live  stock,  poultry,  and  fruit;  to  employes  on  sleeping  cars, 
express  cars,  and  to  linemen  of  telegraph  and  telephone  companies;  to 
railway  mail  service  employes,  post  office  inspectors,  customs  inspectors 
and  immigration  inspectors;  to  newsboys  on  trains,  baggage  agents, 
witnesses  attending  any  legal  investigation  in  which  the  common  carrier 
is  interested,  persons  injured  in  wrecks  and-physiciana  and  nurses  at- 
tending such  persons:  Provided,  That  this  provision  shall  not  be  con- 
strued to  prohibit  the  interchange  of  passes  for  the  officers,  agents,  and 
employes  of  common  carriers,  and  their  families;  nor  to  prohibit  any 
common  carrier  from  carrying  passengers  free  with  the  object  of  provid- 
ing relief  in  cases  of  general  epidemic,  pestilence,  or  other  calamitous 
visitation.  Any  common  carrier  violating  this  provision  shall  be  deemed 
guilty  of  a  misdemeanor,  and  for  each  offense,  oa  conviction,  shall  pay 
to  the  United  States  a  penalty  of  not  less  than  one  himdred  dollars 
nor  more'  than  two  thousand  dollars,  and  any  person,  other  than  the 
persons  excepted  in  this  provision,  who  uses  any  such  interstate  free 
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As  originally  reported,  tlys  act  did  not  apply  to  express  com- 
panies. The  section  was  originally  framed  with  the  intention 
of  making  a  provision  for  railroad  carriers.  It  is  contended* 
that  the  proviso  brings  common  carriers  within  the  exceptioii 
of , the  act,  and  therefore  necessarily  includes  the  express  com- 
panies. There  is  no  doubt  that  a  proviso  has  not  infrequently 
been  the  means  of  introducing  into  a  law  independent  legisla- 
tion, notwithstanding  it  is  the  true  office  of  a. proviso  to  restrict 
the  sense  or  make  cle^iT  that  which  has  gone  before  and  which 
might  be  doubtful  because  of  the  generality  of  the  language 
used.  United  Slates  v.  Dickson,  15  Pet.  141,  163.  This  court 
has  had  occasion  to  hold  more  than  once  that  language  used  in 
provisos  shows  the  legislative  intention  to  bring  in  new  matter 
rather  than  to  limit  or  explain  that  which  has  gone  before. 
Georgia  Banking  Co.  v.  Smiih,  128  U.  S.  174;  Interstate  Cam- 
merce  Commission  v.  Baird,  194  U.  S.  25, 36, 37. 

While,  therefore,  a  proviso  may  sometimes  be  construed  as 
extending  rather  than  limiting  legislation,  each  statute  must 
depend  upon  its  own  terms;  and  a  proviso  will  be  given  such 
construction  as  is  consistent  with  the  leg^lation'  under  con- 
struction. 

Turning  to  $  1  o^  the  Hepburn  act,  it  is  apparent  that  all  that 
immediately  precedes  the  proviso  appertains  to  the  carriage  of 
passengers,  for  common  carriers  are  forbidden  to  issue  or  give 
'Shy  free  ticket,  free  pass  or.  free  transportation  for  jHissengers, 
except  to  its  employ^,  etc.  Until  we  come  to  the  proviso,  the 
act  is  clearly  thus  limited.  It  is  then  enacted  that  this  pro- 
vision, that  is,  the  previous  part  of  the  enactment  whichTefers 
only  to  the  transportatbn  of  passengers,,  shall  not  be  construed 
to  prohibit  the  interchange  of  passes  for  the  ofQcers,  agents  and 
employ^  of  common  carriers  and  their  families,' or. to  prohibit 
any  common  carrier  from  carrying  passengers  free  in  certain 
cases. 

While  it  is  true  the  language  here  used  has  reference  to  com- 

ticket,  free  pass,  or  free  transportation,  shall  be  subject  to  a  like  pen- 
alty." 
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mon  carriers  and  by  the  terms  of  the  Hepburn  act  express  com- 
panies are  within  that  description,  yet  the  pn^o  is  as  clearly 
limited  to  the  carriage  of  passengers  and  the  interchange  of 
passes  for  officers,  agents  and  employ(3S  of  common  carriers  and 
their  families,  as  is  the  body  of  the  section  itself. 

It  is  contended  that  this  section  if  limited  to  the  carriage  of 
passengers  was  unnecessary  in  view  of  the  concluding  part  of 
5  22  of  the  act  of  February  4,  1887,  c.  104,  J24  Stat.  379,  387, 
as  amended  by  the  acts  of 'March  2, 1889,  c.  382,  25  Stat.  355, 
862,  and  February  8,  1895,  c.  61,  28  Stat:  643,  which  pro- 
vides: ''Nothing  in  this  act  shall  be  construed  to  prevent  rail- 
roads from  giving  free  carriage  to  their  own  officers  and  em- 
ployfe,  or  to  prevent  the  principal  officers  of  any  railroad 
company  or  companies  from  exchanging  passes  or  tickets  with 
other  railroad  companies  for  their  officers  and  employ^;"  etc. 

But  we  are  to  consider  the  language  which  Congress  has  used 
in  passing  a  given  law,  and  when  the  language  is  plain  and  ex- 
plicit our  only  province  is  to  give  effect  to- the  act  as  plainly  ex- 
pressed in  its  terms.  We  are  clearly  of  the  opinion  that,  with- 
out doing  violence  to  the  language  used  in  §  1— including  the 
proviso — its  terms  cannot  be  held  to  include  the  transportation 
of  goods. 

It  is  very  likely  that  these  is  no  substantial  reasoD  why  Con- 
gress should  not  extend  to  express  companies,  iheif  ofBcerS; 
agents  and  employ^,  corresponding  privileges  for  free  carriage 
of  goods  with  those  which  are  given  to  the  officers,  agents  and 
employ^  of  rrilroad  companies  in  respect  to  tri^portation  of 
persons,  but— if  the  law  is  defective  in  this  respect— the  remedy 
must  be  applied  by  Congress  and  not  by  the  courts. 

We  find  no  error  in  the  decrees  of  the  Circuit  Court,  and  the 
same  are 

Affirmed. 
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TEXAS  AND  PACIFIC  RAILWAY  COMPANY 
V.  BOURMAN. 

IN  ERROR  TO  THE  CIRCUIT  COURT  OP  APPEALS  FOR  THE 
ilFTH  CIRCUIT/ 

No.  56.    Argued  January  6|  7,  1909.— Decided  February  23,  1909. 

The  engineer  of  a  train,  and  the  section  foreman,  are  fellow-servants  of 
a  section  hand,  and  the  latter  cannot  recover  against  the  employer 
for  an  in|ury  occurring  through  the  negligence  of  either  of  the  former.. 
Northern  Pacific  RaOroad  v.  Egdand,  163  U.  S.  93,  distinguished. 

160  Fed.  Rep.  452,  reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  Payne  Fenner,  with  whom  Mr.  WiUiam  Wirt 
Howe  was  on  the  bri^,  for  plaintiff  in  error : 

Plaintiff's  injury  was  not  due  to.  any  neghgence  on  the  part 
of  the  railway  company.  A  plaintiff,  in  the  first  instanoe, 
must  show  negligence  on  the  part  of  the  defendant.  The  ne^- 
gence  of  a  defendant,  as  stated  in  that  case,  cannot  be  inferred 
from  a  presumption  of  care  on  the  part  of  the  person  injured. 
A  presumption  in  the  performance  of  duty  attends  tlie  defend- 
ant as  well  as  the  person  injured.  It  must  be  overcome  by  di- 
rect evidence.  Looney  v.  Metropolitan  R.  R.  Co.,  200  tl.  S. 
480-488. 

There  is  no  proof,  or  even  pretense,  thftl  the  railway  com- 
pany did  not  provide  a  safe  place  to  work,  that  the  appUances 
were  not  safe,  or  that  there  were  any  of  those  defects  in  mar 
chinery,  track,  platforms  or  the  like  which  sometimes  afford 
grounds  of  complaint,  as  considered  in  the  case  of  Choctaw  Ac. 
fl.  fl.  Co.  V,  McDade,  191  U.  S.  64. 

Nor  is  there  any  proof,  of  negligence  on  the  part  of  any  em- 
ploy^  of  the  railway  company,  except  Bourman  himself.  Coyne 
V.  Union  Pac.  Ry.  Co,,  133  U.  S.  370. 


Digitized  by 


Google 


TEXAS  &  PACIFIC  RY.  CO.  v.  BOURMAN.        537 
212  XT.  8.  Axgument  for  Defendant  in  Enor. 

It  18  obvious  that,  even  if  the  evidence  did  show  any  ne^* 
gence  on  the  part  of  defendant's  employ^  other  than  Bour- 
man  himself,  then  it  was  the  ne^gence  of  plaintiff's  fellow- 
servants.  Louisville  A  Nashville  R.  R,  v.  Sivber,  108  Fed.  Rep. 
934;  Thorn  v.  PiUard,  67  Fed.  Rep.  232;  Northern  Pac.  R.  R. 
Co.  V.  Charless,lG2  U.  S.  359;  Baltimore  &  Ohio  R.  R.  Co.  v. 
Camp,  65  Fed.  Rep.  962;  MaHin  v.  Railway  Co.,  65  Fed.  Rep. 
384;  Cotdson  v.  Leonard,  77  Fed.  Rep.  538;  Railroad  Co.  v. 
EgeUmd^  163  U.  S.  73,  discussed  and  distinguished. 

Afr.  Aldis  B.  Browne,  with  whom  Mr.  Albert  Voorhies,  Mr. 
A.  E.  Livaudais,  Mr.  Oliver  S.  Livavdais  and  Mr.  Alexander 
BrUton  were  on  the  brief,  for  defendant  in  error: 

The^generally-acknowledged  doctrine  under  the  law  is  that  a 
servant  entering  employment  impliedly  agrees  with  his  master 
to  assume  all  ordinary  risks  incidental  to  the  service^.including 
that  of  negligence  on  the  part  of  a  fellowHservant,  imless  the 
master's  personal  negligence  caused,  or  operated  to  cause,  the 
injury  complained  of,  See  Barrows  on  Negligence,  125. 

A  servant  has  a  right  to  expect  a  reasonable  degree  of  care 
on  the  part  of  his  master  and  those  in  authority  under  his  mas- 
ter, and  he  may  act  in  accordance  with  this  assumption. 
Dresser,. Employers'  liability.  Assumption  of  Risks,  par.  Ill, 
p.  528.  If  the  master's  negligence  concurs  with  that  of  a  fellow- 
servant  to  produce  injury,  the  servant  may  recover,  provided 
he  did  not,  by  his  own  negUgence,  contribute  to  the  result. 
Barrows  on  Negligence,  p.  146;  Tutrix  v.  Sellers,  39  La.  Ann. 
1011;  Powers  y.  Calcasieu  Sugar  Company,  48  La.  Ann.  483; 
McCarthy  v.  Whitney  Iron  Works,  48  La.  Ann.  978;  Bland  & 
Wife  V.  Shreveport  Belt  Railway  Company,  48  La.  Ann.  1057; 
Wilson  V.  La.  A  N.  W.  R.  Co.,  51  La.  Ann.  1134;  S.  C.  108 
La.  590;  /.  C.  fi.  R.  v.  Josey,  54  L.  R.  A.  78.  See  also:  We- 
nana  Coal  Co.  v.  Hdmquist,  152  111.  Rep.  590;  A.  A.  Patten  v. 
Railroad  Co.,  96.N.  C.  Sup.  Rep.  455.' 

Even  admitti&g  that  the  accident  was  due  to  the  fault  of 
either  the  foreman,  conductor  or  engineer,  having  the  trun  in 
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charge,  this  case  comes  under  the  exception  where  the  company 
cannot  avoid  responsibility,  for  the  reason  that  they  them- 
selves participated  in.  the  negligence  and  contributed  to  the  ac- 
cident. Quebec  Steamship  Company  v.  Merchant,  133  U.  S.  375. 
The  defendant  was  not  guilty  of  ne^igence  in  leaving  the 
train  in  the  manner  shown  by  the  evidence,  nor  can  he  be  held 
accountable  for  having  done  so,  because  he  was  following  the 
instructions  of  his  superior,  the  vice  principal  of  the  company, 
his  employer;  and,  that  to  be  made  guilty  of  ne^igence  in 
obe3ring  said  order,  it  must  be  shown  that  he  voluntarily  and 
unnecessarily  exposed  himself  to  the  danger.  David  Ballard 
v.  C,  R.L  &  P.  R.  Co.,  51  Missouri,  453;  Northern  Pac.  R,  R. 
Co.  V.  Egdand,  56  Fed.  Rep.  200;  affirmed  163  U.  S.  93;  firoiwi 
y.  Ohio  &  Miss.  Ry.  Co.,  138  Ind.  Rep.  648;  McGinn  v.  Mc- 
Cormick,  109  La.  Ann.  396;  Hunn  v.  R.  R.  Co.,  44  N.  W.  Rep. 
502;  R.  R.  Co.  v.  Charless,  162  U.  S.  359;  Grand  Trunk  Ry.  Co. 
V.  Cummings,  106  U.  S.  700;;Afi/toauAcc  v.  St.  Paul  R.  R.,  112 
U.  S.  377;  EUis  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  95  N.  Y.  546. 

Mb.  Justice  Moodt  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  hereafter  called  the  plaintiff,  brou^t 
an  action  in  the  Circuit  Court  of  the  United  States  against  the 
plaintiff  in  error,  hereafter  called  the  defendant,  to  recover 
damages  for  injuries  alleged  .to  have  been  suffered  through  the 
defendant's  negligence.  The  plaintiff  had  a  verdict,  which  was 
affirmed  by  the  Circuit  Court  of  Appeals,  and  under  existing 
statutes  regulating  the  jurisdiction  of  this  court  the  defendant, 
because  it  is  incorporated  under  a  law  of  the  United  States,  has 
a  further  appeal,  and  brings  the  judgmisnt  here  by  writ  of  error. 

The  facts  of  the  case  are  few  and  simple.  The  plaintiff  was  a 
section  hand  employed  by  the  defendant  and  working  under 
direction  of  a  foreman  named  Hadnott.  The  plaintiff,  with 
others,  had  been  employed  under  Hadnott's  direction  in  clearing 
up  a  wreck  near  a  flag  station  on  the  defendant's  road.  When 
the  work  was  finished  the  men  were  taken  aboard  an  express 
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passenger  train,  known  as  the  Gannon  Ball,  to  be  conveyed  to 
Waggaman,  a  regular  station  on  the  road,  where  they  lived. 
The  express  ordinarily  did  not  stop  at  Waggaman,  but  simply 
slowed  down  to  take  on  the  mail.  The  conductor,  however, 
directed  the  engineer  to  stop  on  this  occasion  and  let  thp  section 
hands  off,  and  the  train  did  in  fact  stop  at  Waggaman,  thou^ 
whether  as  the  result  of  the  order  or  of  the  injury  to  the  plain- 
tiff was  in  dispute.  As  the  train  approached  Waggaman  the 
men  were  standing  on  the  steps  of  the  car,  ready  to  alight,  and 
the  train  was  slackening  its  speed.  The  plaintiff  was  on  the 
lower  step.  What  happened  is  shown  by  the  plaintiff's  testi- 
mony.  Hessud: 

"I  stood  all  the  time  on  the  platform.  The  train  blew  for  the 
station.  When  she  blew  we  all  got  on  the  steps  wiui  our  tools 
in  our  hands.  She  was  slacking  up  speed.  I  was  on  the  lower 
step,  holding  on  to  the  rod  of  the  step.  That  was  the  way  to  gpt 
off  when  we  was  to  get  off  at  the  depot.  The  foreman  sidd: 
'Bojrs,  throw  your  tools  off,  and  let  us  get  off.'  That  was  before 
she  got  to  the  station;  and  when  she  slacked  up,  she  slacked  up 
slow  enough  for  anybody  to  get  off,  and  when  I  went  to  get  off 
she  jerked;  and  I  grabbed,  and  the  engineer  put  more  speed  to 
the  engine,  and  that  threw  me  down  and  I  could  not  let  go,  and 
she  dragged  me  along  until  I  got  weak  in  the  arms,  and  let  go. 
She  was  running  slow  and  she  slacked  up  speed,  and  then  she 
let  go  again  and  she  made  a  jerk.  After  she  slacked  she  started 
up  agun.  I  held  on  until  I  lost  my  grip  and  could  not  hold  on 
any  more.  I  fell,  going  under,  and  the  wheel  run  over  my  leg. 
The  conductor  hallooed  to  the  engineer  to  back  up  the  train. 
He  ssud :  'He  ought  to  be  satisfied.' " 

On  cross-examination  he  testified  as  follows: 

"Q.  Did  he  (the  foreman)  speak  to  you?  A.  No,  sir;  he  did 
not. 

"Q.  He  ssud  nothing  to  you  at  all?  A.  When  we  were  on  the 
way  coming  we  were  all  speaking,  but  when  the  train  slacked 
lip — ^when  they  blew  the  whistle  for  the  train  to  stop  at  the  de- 
pot, he  told  us, '  Boys,  get  your  tools,  we  will  get  off  / 
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''Q.  That  was  while  she  was  slacking  up?  A.  Yes,  sir. 

''Q.  You  say  that  you  jumped  when  the  train  slowed  at  the 
depot?   A.  Yes,  sir. 

''Q.  That  was  before  it  stopped?  A.  She  was  not  going  to 
stop  there  at  all.* 

"Q.  You  did  not  know  that,  that  is,  before  she  stopped? 
A.  Well,  she  did  not  stop  at  all. 

"Q.  You  juinped  while  the  train  was  moving?   A,  Yes,  sir. 

'^Q.  Then  you  say  that  the  train  started  up  suddenly?  A. 
Yes,  sir;  at  the  time  I  was  getting  off y^  she  jerked  before  I 
jumped  loose. 

''Q.  Do  you  think  it  would  have  been  the  same,  that  you 
would  have  been  hurt  if  the  train  had  not  started  again? 
A.  No,  sir ;  I  do  not  think  it  would." 

The  petition,  which  was  very  inartificially  drawn,  does  not 
clearly  state  the  ground  upon  which  the  plaintiff  sou^t  to  hold 
the  defendant  liable .  It  states  generally  that  "said  misfortune" 
was  "due  to  the  fault  and  ne^g^nce  of  the  said  defendants; " 
that  the  plaintiff  was  "entitled  to  a  safe  transport"  to  Wagga- 
man;  and  that  the  "train  being  about  to  pass  the  station  your 
petitioner  had  no  further  alternative  than  when  ordered  by  his 
foreman  to  jiupp  from  the  moving  train,  which  just  then  in- 
creased its  speed." 

The  answer  denied  the  allegations  of  the  petition  and  averred' 
that  if  the  plaintiff  was  injured  it  was  by  his  own  voluntary  act 
in  jumping  Ifrom  the  train  or  through  the  negligence  of  one  or 
the  other  of  his  fellow-servants — ^the  section  foreman,  or  the 
conductor  and  engineer  of  the  train. 

But  passing  the  question  of  pleadings,  upon  which  nothing 
seems  to  have  tinned  below,  we  consider  the  case  as  it  appears 
from  the  evidence.  Since  the  plaintiff  jumped  from  the  train 
in  obedience  to  a  suggestion,  if  not  an  order,  of  his  immediate 
superior,  tJie  section  foreman,  the  jury  mi^t  have  found  that 
the  plaintiff  reasonably  thought  he  could  rely  upon  the  judg- 
ment of  the  section  foreman,  and  that  under  the  circumstances 
the  plaintiff's  act  was  not  so  obviously  reckless  and  dangerous 
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as  to  constitute  contributory  nec^genoe.  Northern  Pacific  RaUr 
road  y.  Egeland,  163  tl.  S.  93.  It  becomes  necessary,  then, 
to  consider  the  ne^g^nce  of  the  defendant.  The  evidence  dis- 
doses  two  possible  grounds  upon  which  a  recovery  mig^t  be 
rested;  fiiHti  carelessness  of  the  section  foreman  in  directing  the 
plaintiff  to  jump  when  he  did;  second,  carelessness  of  the  engi- 
neer in  suddenly  starting  up  the  train  after  it  had  slowed  down. 
These  two  possible  causes  of  the  plaintiff's  injury  were  distinctly 
before  the  jury  and  the  defendant  had  the  ri^t  to  appropriate 
instructions  upon  the  issues  thus  raised.  The  jury  may  well 
have  based  its  veifdict  on  either  the  carelessness  of  the  section 
foreman  or  the  carelessness  of  the  en^eer.  Indeed,  it  is  diflK- 
cult  to  see  any  other  theory  upon  which  the  verdict  was  ren- 
dered. It  may  be,  as  thou^t  by  the  CSrcuit  Court  of  Appeals, 
that  the  instructions  to  the  jury  were  academically  correct,  so 
far  as  they  went,  but  they  omitted  to  cover  vitally  important 
aspects  of  the  case  and  were  therefore  insufficient. 

The  presiding  judge  refused  to  instruct  the  jury  as  requested 
by  the  defendant,  that  the  engineer  and  the  section  foreman 
were,  respectively,  feUow-servants  of  the  plaintiff,  and  that  if 
the  injury  occurred  through  the  negligence  of  either,  the  plain- 
tiff was  not  entitled  to  recover.  We  think  these  instructions 
should  have  been  given.  Both  the  engineer  and  the  section 
foreman  were  fellow-servants  of  the  plaintiff  and  if  the  plain- 
tiff's injury  was  caused  by  the  negligence  of  either,  the  law,  as 
it  many  times  has  been  declared  by  Uiis  court,  will  not  permit  a 
recovery.  BaUimore  A  Okie  Railroad  v.  Baugk,  149  U.  S.  368; 
Northern  Pacific  Railroad  v.  Hambly,  154  U.  S.  349;  Central 
Railroad  Company  v.  Keegan,  160.  U.  S.  259;  Northern  Pacific 
Railroad  v.  Peterson,  162  U.  S.  346;  Northern  Pacific  Railroad 
V.  Charleas,  162  U.  S.  359;  Martin  \.  Atchison,  Topeka  &  Santa 
Fe  Railroad,  166  IT.  S.  399;  Alaska  Mining  Company  v.  Whdan, 
168  U.  S.  86;  New  England  Railroad  v.  Conroy,  175  U.  S.  323; 
Northern  Pacific  Railroad  v.  Dixon,  194  U.  S.  338. 

The  case  of  Northern  Pacific  Railroad  v.  Egdand,  supra, 
which  evidently  was  misunderstood  in  the  court  below,  is  not 
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in  any  way  inconsidtent  with  the  foregoing  cases.  The  fellow- 
servant  doctrine  was  not  there  considered  by  the  court.  The 
plaintiff  in  that  case  was  a  section  hand,  who  received  injuries 
by  jumping  from  a  moving  train  in  obedience  to  the  order  of 
the  conductor.  The  only  question  before  this  court  wias  whether 
the  act  of  the  pliuntiff  was  in  itself,  as  matter  of  law,  contribu- 
tory ne^gence,  and  it  was  held  that  under  the  circumstances 
disclosed  in  the  evidence  it  was  proper  to  submit  the  question 
of  contributory  ne^gence  to  the  jury.  It  does  not  appear  in 
that  case  what  wasthe  nef^gence  for  which  the  plaintiff  sou^t 
to  hold  the  defendant  responsible.  In  the  trial  court  the  de- 
fendant made  two  requests :  First,  that  no  ne^g^nce  on  the  part 
of  the  defendant  was  shown;  and,  second,  that  the  plaintiff  was 
guilty  of  sucli«  contributory  ne^gence  that  he  could  not  re- 
cover. The  defendant  saw  fit  to  bring  to  this  court  only  the 
question  of  contributory  ne^gence,  and  the  opinion  of  the 
court  expressly  stated  that  the  discussion  would  be  confined  to 
that  question  alone.  An  examination  of  the  case,  as  it  was  ex- 
hibited to'the  Circuit  Court  of  Appeals,  disclosed  that  contribu- 
tory ne^gence  was  the  only  question  passed  upon  by  that 

court.   56  Fed..  Bep.^200. 

JvdgmerU  reversed. 


TOY  TOY  V.  HOPKINS,  UNITED  STATES  MARSHAL. 

APPEAL  FRO^M  THE  CIRCUIT  COURT  OF  THE  UNFFED  STATES  FOR 
THE  WESTERN  DISTRICT  OF  WASHINGTON. 

No.  49.    Argued  December  9,  1908.— Decided  Febniaiy  23, 1909. 

After  the  Circuit  tiourt  of  the  United  States  has  heard  and  passed  <m 
evidence  affecting  its  juriadiction,  its  judgm^t.ia  open  to  review  in 
the  appellate  court  by  writ  of  error,  but  the  judgment  cannot  he  at- 
tacked collaterally  as  absolutely  void. 

Even  though  the  Circuit  Court  erroneously  retains  jurisdiction  of  a 
criminal  case  against  an  allottee  Indian,  its  judgment  is  not  void  but 
should  be  corrected  on  appeal  or  by  writ  of  error  and  cannot  be  at- 
tacked m  habeqa  eorpui  proceedings. 
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In  re  Heff,  107  U.  8.  488,  as  explained  in  In  re  Lincoln,  202  U.  8. 178» 
distinguiahed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A .  E.  Crane f  with  whom  Mr.  F.  T.  Woodbum  was  on  the 
brief,  for  appellant: 

The  statute  under  which  the  petitioner  was  prosecuted  ap- 
plies only  to  murders  committed  by  Indians  upon  reservations 
within  States.  The  Federal  courts  have  no  jurisdiction  of 
offenses  committed  by  citizen  Indians.  United  States  v. 
Kagama,  118  U.  S.  376;  State  v.  Smokalen,  79  Pac.  Rep.  603; 
Un'ted  States  v.  Thomas,  151  U.  S.  585;  State  v.  Campbell,  56 
N.  W.  Rep.  553. 

The  petitioner  being  a  citizen  of  the  United  States  and  of  the 
State  of  Oregon  at  the  time  of  the  conunission  of  the  offense 
charged  in  the  indictment,  the  act  of  Congress,  if  it  applies,  was 
unconstitutional  and  void  as  attempting  to  usurp  the  police 
powers  of  the  State.  The  case  of  In  re  Heff,  197  U.  S.  488,  is 
decisive  of  this  point. 

The  petitioner,  having  taken  an  allotment  of  land  in  sev- 
eralty and  the  preliminary  patent  having  been  issued  therefor, 
was  a  citizen  of  the  United  States  and  of  the  State  of  Oregon, 
by  virtue  of  the  act  of  Congress  of  February  8,  1887.  In  re 
Heff,  197  U.  S.  488;  In  re  Naw-^fe-Zhuck,  76  Pac.  Rep.  877; 
United  States  v.  Rickert,  106  Fed.  Rep.  5;  FarreU  v.  United  States, 
110  Fed.  Rep.  942,  947;  State  ex  rd.  Crawford  v.  Norris,  37 
Nebraska,  299;  Boyd  v.  Nebraska,  143  U.  S.  155;  Guyatt  v. 
KavJtz,  83  Pac.  Rep.  9. 

The  act  of  March  3,  1885,  applies  only  when  the  crime  ^s 
committed  by  a  tribal  Indian  and  when  the  offense  is  com- 
mitted on  an  Indian  reservation.  To  sustain  an  indictment  un- 
der that  act,  it  is  necessary  to  prove  that  the  defendant  at  the 
time  of  the  conmiission  of  the  offense  was  a  tribal  Indian  and 
that  the  crime  was  committed  upon  an  Indian  reservl^tion. 
The  Umatilla  Indian  reservation  had  been  allotted  in  severalty 
to  the  members  of  the  tribe  at  the  time  of  the  commission  of 
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the  oCFense  and  it  was  not  an  Indian  reservation  and  the  Cir- 
cuit Court  had  no  jurisdiction  for  that  reason.  Forty-Three 
Cases  of  Brandy,  14  Fed.  Rep.  539;  United  States  v.  Kagama, 
118  U.  S.  383;  United  States  v.  Richert,  106  Fed.  Rep.  6;  Draper 
V.  United  States,  164  U.  S.  240,  246;  State  v.  CampbeU,  55  N.  W. 
Rep.  553,  555. 

When  a  court  acts  without  authority  its  judgment  and  orders 
are  regarded  ais  nullities.  They  form  no  bar  to  a  remedy  sought 
in  opposition  to  them  even  prior  to  reversal.  •  The  jurisdiction 
of  any  court,  exercising  authority  over  a  subject,  may  be  in- 
quired into  when  the  proceedings  of  the  former  are  reUed  upon. 
When  a  court  assumes  to  act  where  it  has  no  jurisdiction,  its 
adjudications  would  be  utterly  void  as  an  estoppel.  In  re  Heff, 
197  U.  S.  488;  Basso  Case,  40  Ct.  CI.  202;  In  re  Cuddy,  131  U.  S. 
280,  286;  KUboum  v.  Thompson,  103  U.  S.  168;  In  re  Mayfidd, 
141  U.  S.  107;  Thompson  v.  Whitman,  18  Wall.  457;  Perry, 
Admr.,  v.  St.  Joe  A  W.  R.  R.  Co.,  29  Kansas,  420,  423;  Gnffith 
y.  Frazil,  8  Cranch,  23;  ScoU  V.McNeal,  154  U.  S.  34;  Thomp- 
son v.  Tdmi,  2  Pet.  157,  163;  Wise  v.  Withers^  3  Cranch,  331, 
337;  Rose  v.  Himley]  4  Cranch,  241,  268;  Cooper  v.  Newell,  173 
U.  S.  555;  Dow  v.  Johnson,  100  U.  8. 158. 

If  the  Circuit  Court  did  not  have  jurisdiction  of  the  subject- 
matter  of  the  action,  the  acts  and  conduct  of  the  petitioner 
could  not  give  it  jurisdiction  and  do  not  estop  him.  Jurisdic- 
tion can  only  be  conferred  by  the  sovereign  authority  which 
organizes  the  court.  A  void  judgment  cannot  be  the  basis  of  an 
estoppel^  State  v.  Jennings,  24  Kansas,  654;  Gruner  v.  United 
States,  11  How.  163;  McKinnon  v.  Hall,  50  Pac.  Rep.  1052; 
Cooper  V.  Reynolds,  10  Wall.  316;  Dicks  v.  Hatch,  10  Iowa,  380; 
Springer  y.  Shavender,  54  Am.  St.  Rep.  708;  Savage  v.  Siemr 
berg,  19  Washington,  679;  EUiott  v.  Piersol,  1  Pet.  328;  Wilcox 
V.  Jackson,  13  Pet.  511. 

If  the  indictment  in  question  in  this  case  had  alleged  that 
Toy  Xoy  was  an  Indian  to  whom  an  allotment  of  land  in  sever- 
alty had  been  made  and  that  he  had  received  his  preliminary 
patent  therefor,  the  judgment  would  have  been  void  upon  its 
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face  and  could  have  been  questioned  in  this  action.  By  a 
failure  to  allege  the  facts,  the  court  cannot  acquire  jurisdiction. 
Dicks  V.  Hatchj  10  Iowa,  384;  Murray  v.  Am.  Surety  Co.,  10 
Fed.  Rep.  341;  Ex  parte  Niekan,  131  U.  S.  176,  182;  County 
Cammr.  v.  K.  C,  F.  S.  A  Af  .•  R.  Co.,  47  Pac.  Rep.  327;  Morton 
V.  Shelby  &  Co.,  118  U.  S.  441. 

The  Solicitor  General  for  appellee : 

Appellant  and  Columbia  George  have  been  convicted  both  in 
the  state  and  Federal  courts  of  Oregon,  and  sentenced  in  the 
Federal  court  to  life  imprisonment.  After  the  lapse  of  four 
years  iJieir  counsel  applied  to  this  court  for  leave  to  file  a  peti- 
tion for  a  writ  of  Aa6aM  corpue,  and  on  the  denial  of  that  mo- 
tion, a  petition  for  the  writ  on  behalf  of  this  appellant  alone  was 
filed  in  the  United  States  Circuit  Court  for  the  Western  Du»- 
trict  of  Washington.  This  course  is  simply  a  persistent  effort 
to  thwart  justice  to  the  end  that  two  doubly  convicted  criminals 
should  go  unpunished. 

The  record  afiirmatively  shows  that  the  Circuit  Court  for 
Oregon  had  jurisdiction  and  was  authorized  to  hear  and  pass 
upon  thie  questions  involved.  Its  decision  was  open  to  review 
in  the  appellate  court  by  writ  of  error,  and  defendants,  having 
chosen  not  to  pursue  that  course,  cannot  now  attempt  to  secure 
a  correction  of  the  alleged  errors  through  a  writ  of  hcAeas 
corpus.  This  court  has  repeatedly  ruled  that  the  writ  of  habeas 
corpus  cannot  be  made  to  perform  the  functions  of  a  writ  of 
error.  In  re  Eckart,  166  U.  S.  481;  Dimndck  v.  Tompkins,  194 
U.  S.  540;  Riggins  v.  United  States,  199  U.  S.  547;  Valentina  v. 
Mercer,  201  U.  S.  131;  Felts  v.  Murphy,  201  U.  S.  123;  In  re 
Lincoln,  202  U.  S.  178. 

The  decision  of  the  Circuit  Court  cannot  be  impeached  col- 
laterally as  absolutely  void.  The  cpnviction  here  in  the  state 
and  Federal  courts  have  carried  the  guilt  of  this  defendant  into 
the  region  of  fixed  and  established  facts  beyond  the  effect  of 
any  alleged  failure  of  jurisdiction,  on  a  question  raised  years 
afterwards,  to  overthrow.  See  United  States  v.  Chandler- 
VOL.  ccxii — ^35 
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Dunbar  Water  Power  Co.,  209  U.  S.  447;  Louieiana  v.  Ga/fidd, 
211  U.  S.  70. 

The  court  has  shown  no  disposition  to  extend  the  decision 
in  In  re  Heff,  197  U.  S.  488,  which  must  be  considere<]i  in  the 
light  of  the  facts  of  that  case.  In  re  Lincoln,  202  U.  S.  178. 
Notwithstanding  the  Heff  decision,  Congress  may  exercise 
police  control  over  lands  allotted  in  severaJty  as  to  which  the 
Indian  title  is  extinguished,  although  the  Indians  may  be  citi- 
zens and  the  lands  within  the  limits  of  a  State.  That  may  be 
the  effect  of  an  agreement  with  the  Indianjs  ratified  by  Congress. 
Dick  V.  United  States,  208  U.  S.  340.  The  act  of  May  3,  1885, 
23  Stat.  340,  providing  for  allotments  in  severalty  ^n  the 
Umatilla  reservation,  produces  the  same  effect.  Notwith- 
standing the  allotment  it  was  the  intention  of  Congress  to  main- 
tain the  reservation  within  reduced  limits,  and  to  preserve  the 
tribal  relations.  That  law  was  so  construed  by  the  Supreme 
Court  of  Oregon  in  State  v.  Columbia  George,  39  Oregon,  127, 
lS8, 147;  see  also  United  States  v.  Floumoy  Live  Stock  Co.,  71 
Fed.  Rep.  576;  5.  C,  79  Fed.  Rep.  886. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

Toy  Toy  and  Columbia  George,  both  Indians  of  the  Umatilla 
tribe,  were  jointly  indicted  in  a  state  court  Jn  Oregon  for  the 
crime  of  murder  in  the  first  degree,  committed  on  an  Indian 
woman  on  the  United  States  Indian  reservation  in  Umatilla 
County,  Oregon;  were  separately  tried  and  convicted,  and  each 
sentenced  to  death.  Columbia  George  appealed  from  the  judg- 
ment of  conviction  on  the  groimd,  among  others,  that  the  state 
court  was  without  jurisdiction,  inasmuch  as  the  crime  was 
committed  by  Indians  upon  an  Indian  on  an  Indian  reservation, 
and  that  it  was  therefore  within  the  exclusive  jurisdiction  of  the 
Federal  courts.  In  a  careful  opinion  by  Wolverton,  J.,  the 
Supreme  Court  of  the  State  of  Oregon  upheld  this  contention, 
and,  reversing  the  judgment  of  the  trial  court,  ordered  the  dis- 
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chaige  of  the  defendant.  State  v.  Cohmhia  Oecrge,  39  Oregon, 
127.  Thereupon  defendants  were  indicted  under  §  5339  of  the 
Revised  Statutes  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Oregon,  regularly  tried  and  conyjcted  of  murder 
(without  capital  punishment)  and  sentenced  to  imprisonment 
for  the  term  of  their  natural  lives. 

At  October  term,  1905,  application  was  made  to  this  court 
for  leave  to  file  a  petition  for  the  writ  of  habeas  corpus,  which 
was  denied  March.  5,  1906.  201  U.  S.  641.  Thereafter  a  peti- 
tion for  writ  of  habeas  corpus  on  behalf  of  Toy  Toy  only  was 
filed  in  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Washington.  That  court  denied  the  petition,  and 
the  case  is  now  before  this  court  on  appeal. 

The  indictment  in  this  case  charged  Colmnbia  George  and 
Toy  Toy,  Indians,  with  the  murder  of  Annie  Edna,  an  Indian 
woman,  upon  the  Umatilla  Reservation  within  the  State  and 
District  of  Oregon. 

On  the  face  of  the  record  the  United  States  Circuit  Court  for 
the  District  of  Oregon,  in  which  these  Indians  were  last  tried 
and  convicted,  had  jurisdiction  of  the  offense  and  of  the  de- 
fendants. They  were  tried,  foimd  guilty  and  sentenced  to  the 
penitentiary  for  life.  Five  years  thereafter  Toy  Toy  applied 
for  the  writ  of  habeas  corpus,  and  alleged  that  the  indietment, 
arraignment,  trial,  judgment,  sentence  and  commitment  were 
wholly  null  and  void  for  want  of  jurisdiction  over  subject- 
matter  and  person.   The  petition  alleged: 

"That  the  place  where  said  Aimie  Edna  was  killed  was  a  tract 
of  land  which  had  once  been  a  part  of  the  Umatilla  Indian 
Reservation,  in  the  State  of  Oregon,  but  that  long  prior  to  and 
at  the  time  of  the  death  of  the  said  Annie  Edna  the  said  tract 
of  land  had  been  allotted  to  one  Tatzhammer,  and  a  patent  for 
the  said  land  had  been  duly  issued  to  her,  by  the  United  States, 
as  a  member  of  the  Umatilla  tribe  of  Indians.  And  that  the 
said  premises  whereon  said  Annie  Edna  was  killed,  by  reason 
of  said  allotment  and  patent,  ceased  to  be  Indian  country  and 
ceased  to  be  a  part  of  the  said  Umatilla  Indian  Reservation 
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in  Oregon.  That  on  the  16th  day  of  September,  1899,  your 
petitioner,  who  was  prior  thereto  a  member  of  the  UmatiUa 
tribe  of  Indians,  received  an  allotment  of  land  from  what  had 
theretofore  been  a  part  of  the  Umatilla  Indian  Reservation  in 
Oregon,  and  received  from  the  United  States  a  preliminary 
patent  for  said  allotment,  and  by  reason  of  said  allotment  and 
patent  of  land,  and  by  virtue  of  the 'act  of  Congress,  approved 
February  8, 1887,  your  petitioner  became,  and  at  the  time  of  the 
killing  of  the  said  Annie  Edna  on  the  24th  day  of  August,  1900, 
was,  and  at  all  times  since  has  been  a  citizen  of  the  United 
States  and  of  the  State  of  OregiHi,  and  subject  to  its  laws. 

"Your  petitioner  further  states  that  he  was  bom  withii^  the 
territorial  limits  of  the  United  States,  and  that  at  the  time  of 
the  killing  of  the  said  Annie  Edna  your  petitioner  had  volun- 
tarily taken  up  within  the  limits  of  the  United  States  his  resi- 
dence, separate  and  apart  from  the  Umatilla  tribe  of  Indians, 
and  had  adopted  the  habits  of  civilized  life,  and  that  for  all  of 
the  reasons  heretofore  given  the  act  of  Congress  of  March  3, 
1885,  is  unconstitutional  and  void  when  applied  to  the  facts 
herem  set  out." 

If  such  were  the  facts,  and  they  made  out  a  want  of  juris- 
diction imder  the  applicable  statutes,  which  on  the  merits  we 
do  not  hold,  the  Circuit  Court,  nevertheless,  was  authorized  to 
hear  and  pass  upon  those  questions  in  the  first  instance,  and  its 
decision  was  open  to  review  in  the  appellate  court  by  writ  of 
error.  But  it  could  not  be  attacked  collaterally  as  absolutely 
void,  and  Habeas  corpus  cannot  be  availed  of  as  a  writ  of  error. 

''It  is  rarely  that  things  are  wholly  void  and  without  force 
and  effect  as  to  all  persons  and  for  all  purposes,  and  incapable 
of  being  made  otherwise.  Things  are  voidable  which  are  valid 
and  effeci^ual  until  they  are  avoided  by  some  act;  while  things 
are  often  said  to  be  void,  which  are  without  validity  untQ  con- 
firmed.'' 8  Bac.  Abr.  Void  and  Voidable;  Ewell  v.  Daggs,  108 
U.  S.  143;  Weeks  v.  Bridgman,  159  U.  S.  541,  547;  Louisville 
Trust  Co.  V.  Condngor,  184  U.  S.  18,  25.  In  the  latter  case  we 
said,  among  other  things: 
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''Jurisdiction  as  to  the  subject-matter  may  be  limited  ib 
various  ways,  as  to  civil  and  criminal  cases;  cases  at  common 
law  or  in  equity  or  in  admiralty;  probate  cases,  or  cases  under 
special  statutes;  to  particular  classes  of  persons;  to  proceedings 
in  particular  modes;  and  so  on.  In  many  cases  jurisdiction 
may  depend  on  the  ascertainipent  of  facts  involving  the  merits, 
and  in  that  sense  the  court  exercises  jurisdiction  in  dispodng 
of  the  preliminary  inquiry,  although  the  result  may  be  that  it 
finds  that  it  cannot  go  farther.  And  where,  in  a  case  like  that 
before  us,  the  court  erroneously  retains  jurisdiction  to  adju- 
dicate the  merits,  its  action  can  be  corrected  on  review." 

And  see  C/ni^  iSto/es  V.  SAipp,  203  U.  S.  563. 

We  are  of  opinion  that  the  Circuit  Court  was  right  in  denying 
the  application  for  the  writ  of  habeas  corpus  and  that  its  final 
order  must  be  affirmed. 

It  is  true  that  the  writ  was  granted  in  the  case  of  In  re  Heff, 
197  U.  S.  488,  but  the  explanation  of  that  case,  given  in  the 
case  of  In  re  Lincoln,  202  U.  S.  178,  deprives  it  of  any  weight 
here. 

Final  order  affirmed. 
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BTTiTK  V.  STRASSHEIM,  SHERIFF  OF  COOK  COUNTY, 

ILLINOIB. 

APPBAL  FBOiC  T9B  CIECUIT  COUBT  OF  THB  UNTTBD  8TATB8  FOB 
THS  NOBTHBBN  DISTRICT  OF  ILLINOIS. 

No.  445.    Motion  to  dinin  or  alBnn.-~Sabmiited  Oetobor  18, 1908.— Do- 
dded  October  10, 1006. 

Appeal  from  judgknent  of  Circuit  Coort,  denying  petition  for  writ  of 
'habeas  corpus  where  petitioner  was  held  under  prDce—  of  the  state 
court,  disiniesed  for  want  of  jurisdiction.  There  was  no  certificate 
(^  probable  cause  for  allowing  the  appeal  as  required  by  the  act  of 
liarch  10, 1008,  c.  76,  85  Stat.  40.t 

Mr.  Francis  E^  Hinckley  and  Mr.  S.  S.  Gregory  for  appellant. 

Mr.  John  J.  Healy,  State  Attorney,  Mr.  Eraemue  C.  lAndley 
and  Mr.  James  J.  Barbour  for  appellee. 

Per  Curiam:  Dismissed  for  want  of  jxirisdiction. 

^  The  act  in  question  is  as  foUows: 

Chap.  76.— All  Act  Restricting  in  certain  cases  the  ri^t  oi  i^peal 
to  the  Supreme  Court  in  habeas  corpus  proceeding9. 

Be  U  enacUd  by  ths  Senate  and  House  of  RepreserUaHves  of  the  Uni- 
tied  States  of  America  in  Congress  assembled,  That  from  a  final  decision 
by  a  court  of  the  United  States  in  a  proceeding  in  habeas  corpus  where 
the  detention  complained  of  is  by  virtue  of  process  issued  out  of  a  state 
court  no  appeal  to  the  Supreme  Court  shall  be  allowed  unless  the  United 
States  court  by  which  the  final  decision  was  rendered  or  a  justice  of  the 
Supreme  Court  shall  be  of  opinion  that  there  exists  probable  cause  for 
an  appeal,  in  which  event,  on  allowing  the  same,  the  said  court  or  jus- 
tice shall  certify  that  there  is  probable  cause  for  such  allowance. 

Approved,  Mareh  10, 1008,  35  Stat.  40. 
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ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY  v. 
CITY  OF  TYLER,  I'EXAS. 

WRIT  OF  ERROR  TO  THE  SUPREMfi  COURT  OF  TEXAS. 

No.  159.    Motion  to  diflmin  or  affirm.— Sabmitted  October  19, 1906.— De- 
cided October  26, 1906. 

Writ  of  error  to  review  99  Texas,  491,  dJHmiiwed  for  want  of  juriadic- 
tion,  there  being  a  non-Federal  ground  on  which  the  judgment 
rested  sufficient  to  sustain  it  without  regard  to  the  Federal  question, 
if  any,  involved. 

Mr.  Cane  Johnson^  Mr.  Horace  CkCUon,  Mr.  Ben  B.  Cain  and 
Mr.  James  M.  Edwards,  for  defendants  in  error  in  support  of 
the  motion. 

Mr.  E.  B.  Perkins  and  Mr.  Hiram  Glass  for  plaintiflfs  in  error. 

Per  Curiam:  Writ  of  error  dismiflsed  for  want  of  jurisdiction. 
EusHs  v.  BoUes,  150  U.  S.  361 ;  Railway  Company  v.  Fitzgerald, 
160  U.  S.  556;  Moran  v.  Horsky,  178  U.  S.  205;  Johnson  v.  Risk, 
137  U.  S.  300-307;  Chicago  A  AUon  Railroad  v.  Wiggins  Ferry 
Company,  119  U.  S.  615;  Eagan  v.  Hart,  165  U.  S.  188. 


THE  UNITED  STATES  AND  THE  CHEROKEE  NATION 
V.  HEMPHILL  AND  MURCHISON. 

APPEAL  FROM  THE  COURT  OF  CLAI1C8. 

No.  629.    Motion  to  dismisB  or  affirm.— Submitted  October  26, 1906.— De- 
cided November  2,  1908. 

Appeal  from  judgment  of  the  Court  of  Claims  fixing  Amounts  to  be  paid 
from  an  Indian  fund  dismissed  for  want  of  jurisdiction.  . 

Mr.  John  J.  HempkiU  and  Mr.  Kenneth  8.  Murckison,  the 
appellees,  in  support  of  the  motion. 
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The  Attorney  General,  Mr.  AsMtant  Attorney  General  John 
Q.  Thompson,  Mr.  George  M.  Anderaan  and  Mr.  WiUiam  W. 
HaeHnge,  for  the  appellimts,  in  opposition  to  the  motion. 

Per  Curiam:  Appeal  dismissed  for  want  of  jurisdiction.  34 
Stat.  c.  3504,  pp.  325, 340;  Ex  parte  Atocha,  17  Wall.  439;  Rev. 
Stat.  §707. 


COULSON  V.  GOVERNMENT  OF  THE  CANAL  ZONE. 

ERROR  TO  THE  SUPREME  COUBT  OF  THE  CANAL  ZONE. 

No.  187.    Motion  to  dismisB  or  affirm.— Submitted  November  2, 1908. — De- 
cided November  9. 1908. 

Writ  of  error  to  review,  judgment  of  the  Supreme  Court  of  the  Canal 
Zone  diBmiiwed  for  want  of  jurisdiction. 

The  Attorney  General  and  The  Solicitor  General  for  defendant 
in  error  in  support  of  the  motion. 

Mr.  MoorfieUt  Storey  and  Mr.  Franklin  E.  Brooks  for  plaintiff 
in  error  in  opposition  to  motion  to  dismiss  or  affirm. 

Per  Curiam:  Writ  of  error  dismissed  for  want  of  jurisdiction. 


MATTER  OF  COULSON. 

PETTTION  FOR  WRIT  OF  HABEAS  CORPUS  AND  WRTT  OF  CERTIORARI. 

Original.    Submitted  November  2,  1908.~Decided  Novembier  9,  1908. 

Leave  to  file  petition  for  writ  of  habeas  corpfus  by  person  sentenced  by 
Supreme  Court  of  the  Canal  Zone  denied. 

Mr.  Moorfidd  Storey  for  petitioner. 
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The  ScHcUar  General,  by  leave  of  the  court,  filed  a  brief  in 
opposition. 

Per  Curiam:  Motion  for  leave  to  file  a  petition  for  writs  of 
habeas  carpus  and  certiorari  denied. 


MATTER  OP  HARDRAT. 

APPLICATION  FOB  WBIT  OF  HABBA8  CORPUS. 

Original.    Submitted  November  9, 1908.— Decided  November  16, 1906. 

Leave  to  file  petition  for  habeas  corpus  by  person  oonfined  under  inde- 
terminate sentence  act  of  Michigan,  denied. 

Mr.  Frederick  S.  Tyler  presented  the  application  on  behalf 
of  the  petitioner. 

No  brief  was  filed  in  opposition. 

Per  Curiam:  Motion  for  leave  to  file  a  writ  of  habeas  carpus 
denied. 


MATTER  OF  CHESAPEAKE  &  OmO  RAILWAY 
COMPANY. 

MOTION  FOR  LB  AVE  TO  FILE  PETTTION  FOR  WRIT  OF  MANDAMUS. 

Original.    Submitted  November  9, 1908.~Deeided  November  16, 1906. 

Leave  to  file  petition  for  mandamus  to  compel  Circuit  Court  to  retain 
jurisdiction  of  a  condeinnati<m  proceeding  refused. 

Mr.  F.  B.  Endow  and  Mr.  J.  L.  Bumgardner  for  petitioner. 

Mr.  Edward  W,  Knight,  opposing. 

Per  Curiam:  Motion  for  leave  to  file  a  petition  for  a  writ  of 
mandamus  denied. 


Digitized  by  VjOOQIC 


WATER,  LIGHT  &  GAS  CO.  v.  HUTCHINSON.     665 
212  U.  a  ^nabiu. 

Ex  parte  PATRICK 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

Submitted  November  9,  1906.— Decided  November  16, 1908. 

Appeal  from  docirion  of  the  Circuit  Court  denying  a  petition  for  Aobecu 
corpus  when  petitioner  was  detained  under  power  of  a  state  court 
dismissed  for  want  of  jurisdiction.  There  was  no  certificate  of  prob- 
able cause  for  allowing  the  appeal  in  conformity  with  the  act  of 
March  10,  1906,  c.  76,  35  Stat.  40.> 

Mr.  Albert  T.  Patrick  in  propria  persona  and  Mr.  William  L. 
McDonald  for  the  appellant. 

Mr.  Robert  C.  Taylor  for  the  State  of  New  York  appeared  by 
leave  of  the  court. 

Per  Curiam:  Appeal  dismissed  for  want  of  jurisdiction.  Act 
of  March  10, 1908,  c.  76, 35  Stat.  40;  BUik  v.  Sirassheim,  sheriff 
of  C!ook  County,  Illinois,  decided  October  19, 1908,  ante,  p.  551. 
Application  for  writ  of  habeas  carpus  denied. 


WATER,  LIGHT  4  GAS  COMPANY  v.  CITY  OF  HUTCH- 
INSON,  KANSAS. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOB 
THE  DISTRICT  OF  KANSAS. 

No.  21.    Aigued  November  13,  1908.— Dedded  November  16,  1908. 

Water,  Light  A  Gas  Co.  v.  Hutchinson,  207  U.  S.  385,  in  which  it  was 
held  that  an  exclusive  franchise  cannot,  under  the  statutes  of  Kan-' 
sas,  be  granted  by  ordinance  by  a  city  of  the  second  class,  followed. 

1  For  this  act  in  full  see  anie,  p.  551. 
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Mr.  Hcnvard  S.  Lewis,  Mr.  H.  WkUende,  Mr.  John  F.  Dillon, 
Mr.  Harry  Hubbard  and  Mr.  Frank  Daster  for  appellant. 

Mr.  Max  Pom  and  Mr.  A.  C.  Mallory  for  appellees. 

Per  Curiam:  Affirmed  with  costs,  on  authority  of  Water, 
Light  (t  Gas  Co.  of  Hutchinson  v.  The  City  of  Hutchinson,- 207 
U.  S.  385. 


WESTERN  LOAN  &  SAVINGS  COMPANY  v.  COLORADO 
SMELTING  &  MINING  COMPANY. 

WRIT  OP  ERROR  TO  THE  CIRCUTT  COURT  OP  THE  UNFTED  STATES 
FOR  THE  DISTRICT  OF  MONTANA. 

No.  681.    Submitted  November  9, 1908.— Decided  November  16, 1908. 

Western  Loan  Co.  v.  Butte  dt  Boston  Mining  Co.,  210  U.  S.  368,  followed.^ 

Mr.  John  A.^Shelton,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Per  Curiam:  Judgment  reversed  with  costs,  and  cause  re- 
manded on  authority  of  Western  Loan  dt  Savings  Co.  v.  The 
Butte  A  Boston  Consolidated  Mining  Co.,  2lb  U.  S.  368. 

1  The  points  involved  in  this  case,  as  stated  in  the  headnoCe  of  Wes^ 
em  Loan  Co.  v.  Butte  A  Boston  Mining  Co.,  are  asfoUows: 

''Where  diversity  of  citiienship  exists  so  that  the  suit  is  cognisaUe 
in  some  Circuit  Court  the  objection  to  the  jurisdiction  of  the  particular 
court  in  which'the  suit  is  brought  may  be  waived  by  i^pearing  and 
pleading  to  the  merits.  In  re  Moore,  209  U.  S.  490,  overruling  anything 
to  the  contrary  in  Ex  parU  Wisner,  203  U.  S.  449. 

"In  a  State  where  objection  that  the  court  has  not  jurisdiction  of  the 
person  must — as  in  Montana  under  Code,  §  182d^— be  taken  by  special 
appearance  and  motion  aimed  at  the  jurisdiction,  the  interposition  by 
defendant  of  a  demurrer  going  to  the  merits  as  well  as  to  the  jurisdic- 
tion amounts  to  a  waiver  of  the  objection  that  the  particular  Circuit 
Court  in  which  he  is  sued^is  without  jurisdiction.'' 
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ENRIQUEZ,  ADMR.,  ETC.,  v.  A.  S.  WATSON  &  CO., 
LmiTED. 

WRIT  OF  ERROR  TO  THE  8UPREMB  COURT  OF  THE  PHILIPPINE 

ISLANDS. 

No.  5.    Aigued  November  11, 1908.— Decided  November  16, 1908. 

A  writ  of  enxnr  to  review  judgment  of  the  Supreme  Court  of  the  Philip- 
pine Idandis,  diemiesed  for  want  of  jurisdiction. 
Bee  6  Philippine,  84, 114. 

Af r.  /.  H.  Ralstan  and  Mr.  F.  L.  Siddons  for  plaintiff  in  error. 

Mr.  W.  A.  Kinccdd,  Mr.  A.  B.  Browne  and  Mf.  Alexander 
BriUon  for  defendants  in  error. 

Per  Curiam:  Dismissed  for  want  of  jurisdiction. 


AMERICAN  SURETY  CO.  v.  AKRON  SAVINGS  BANK. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  OHIO. 

No.  19.    Argued  Noyember  12,  1906.~Decided  November  SO,  1908. 

Judgment  of  the  state  court  to  effect  that  surety  on  bond  of  the  deposi- 
tary of  a  receiver  in  bankruptcy  which  ran,  as  required  by  law,  to  the 
United  States,  was  not  entitled  to  priority  in  distribution  of  assets 
of  the  depositary,  affirmed  without  opinion. 

Mr.  Frederic  D.  MeKenney,  Mr.  John  Spalding  Flannery  and 
Afr.  Henry  C.  Wilcox  for  plaintiff  in  error. 

Mr.  John  C.  OiUinge,  Mr.  Charles  R.  Grant,  Mr.  Alexander 
Muncasier  and  Mr.  J.  M.  ChamberUn  for  defendants  in  error. 

Per  Curiam:  Judgment  aflBrmed  with  costs  without  opinion. 
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THE  PH(ENIX  CONSTRUCTION  COMPANY  v.  THE 
STEAMER  POUGHKEEPSIE  Ac.  AND  THE  STEAMER 
HOMER  RAMSDELL  Ac.  CENTRAL  HUDSON  STEAM- 
BOAT COMPANY,  CLAIMANT. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  401.    Motion  to  diflmin  or  affinn.— Submitted  October  26, 1908.— De- 
cided NoYember  90, 1908. 

The  judgment  of  the  admiralty  court  dismissing  for  want  of  jurisdiction 
a  libel  against  a  vessel  for  damages  to  a  pipe  on  the  bottom  of  the 
Hudson  River,  afBrmed  without  opinion. 

Mr.  E.  Crosby  Ktnddberger  for  libellant  appellant: 

Mr.  J.  Parker  Kirlin  for  claimant  appellee. 

Per  Curiam:  Decree  affirmed  with  costs.  Cleveland  Terminal 
A  Valley  Railroad  Company  v.  Cleveland  Steamship  Company, 
208  U.  S.  316;  The  Troy,  208  U.  S.  321. 


ABRAMS  t;.  WHITE. 


APPEAL  FROM  THE  CIRCUFT  COURT  OF  THE  UNITED  STATES  FOR 
THE  DISTRICT  OF  IDAHO. 

No.  176.    Motion  to  dismiss. — Submitted  November  16,  1908. — ^Decided 
November  30, 1908. 

Appeal  dismifleed  for  want  of  jurisdiction  on  authority   of  Kaneas  City 
Nofihweaiem  Raibroad  Co.  v.  Zimmerman,  210  U.  S.  336.^ 

Mr.  Aldis  B.  Browne,  Mr.  Alexander  BriUon,  Mr.  hham  N. 
Smith  and  Mr.  James  E.  Babb  attorneys  for  appellees. 

No  appearance  for  appellants. 

Per  Curiam:  Appeal  dismissed  for  want  of  jurisdiction. 
Kansas  City  Northtoestem  Railroad  Co.  v.  Zimmerman,  210 
U.  S.  336.^     

i  The  headnote  in  that  case  is  as  follows: 

•'Where  the  ground  on  which  the  jurisdicUon  of  the  circuit  court 
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THORNTON  v.  CITY  OF  NATCHEZ. 

ERROR  TO  THE  8UPREM1B  COURT  OF  MISSISSIPPI. 

'^o.  462.    Motion  to  dismiss  or  affirm. — Submitted  November  16,  1906. — 
Decided  November  90,  1908. 

Writ  of  error  to  review  judgment  of  state  court,  88  MiasisBippi,  1,  dis- 
missed for  want  of  jurisdiction  under  §  709,  Rev.  Stat.,  without 
opinion. 

Mr.  RcbeH  H.  Thompson,  Mr.  ThamM  A.  McWiUie  and  Mr. 
WiUiam  C.  Martin  for  defendants  in  error  in  support  of  the 
motion. 

Mr.  Wade  R.  Young  for  plaintiffs  in  error  in  opposition  to 
motion  to  dismiss. 

Per  Curiam:  Writ  of  error  dismissed  for  want  of  jurisdiction. 
TJumUon  v.  Natchez,  88  Mississippi,  1;S.  C,  129  Fed.  Rep.  86, 
87;  5.  C,  197  U.  S.  620;  Harrison  v.  Myer,  92  U.  S.  Ill;  Moran 
V.  Horaky,  178  U.  S.  205;  New  Orleans  Water  Works  Co.  v. 
Louisiana  Sugar  Refining  Co.,  125  U.  S.  18;  St.  Paul  Gas  Light 
Co.  V.  St.  Paul,  181  U.  S.  142, 148;  Seals  v.  Cone,  188  U.  S.  184; 
Winona  A  St.  Peter  Railroad  Company  v.  Plainview,  143  U.  S. 
371,  390;  Hammond  v.  Johnston,  142  U.  S.  73. 


SHAW  t;.  UNITED  STATES. 

APPPEAL  FROM  THE  CIRCUir  CX>URT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  426.    Motion  to  dismiss  or  affirm. — Submitted  November  16,  190S.— 
Decided  November  30, 1908. 

Ameriean  Sugar  Refining  Co.  r.  United  Stales,  211  U.  S.  155,  which  held 
that  a  direct  appeal  from  the  Circuit  Court  would  not  He  in  a  caae 

denied  did  not  go  to  its  jurisdiction  as  a  Federal  court  as  such,  but  its 
jurisdiction  was  denied  on  tiie  ground  that  the  state  court  where  the 
proceedings  started  had  no  jurisdiction,  a  direct  appeal  on  the  juris- 
dictional question  will  not  lie  to  this  court  under  {  5  of  the  judiciary  act 
of  1891." 
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where  the  only  real  substantial  point  was  whether  an  officer  of  the 
United  States  had  misconstrued  the  tariff  act  of  1897,  followed,  and 
appeal  dismissed. 
Writ  of  error  to  reverse  141  Fed.  Rep.  469,  dismissed. 

The  Attorney  General  and  The  SoUcUar  General  for  the  ap- 
pellee in  support  of  the  motion. 

Mr.  Edward  S.  Halchj  for  the  appellant,  in  opposition  to  the 
motion. 

Per  Curiam:  Appeal  dismissed  for  want  of  jurisdiction. 
Shaw  V.  United  States,  141  Fed.  Rep.  469;  United  States  v. 
Shaw,  144  Fed.  Rep.  329,  and  opinion  of  Board  of  General  Ap- 
praisers, Shaw  V.  United  States,  203  U.  S.  591 ;  American  Sugar 
Refining  Company  v.  United  States,  decided  to-day,  211  U.  S. 
155. 


PITTSBURG,  CINCINNATI,  CHICAGO  &  ST.  LOUIS 
RAILWAY  COMPANY  v.  LIGHTHEISER. 

SAME  V.  COLLINS. 

SAME  V.  ROSS. 

wnrrs  of  error  to  ths  supreme  court  of  Indiana. 

No6.  141,  142,  178.    Motions  to  diasdm  or  affirm,  and  for  dainageB.~Sttb- 
mitted  November  30,  1906.— Decided  December  7,  1908. 

Writs  of  error  to  review  judgments  of  Supreme  Court  of  State  of  In- 
diana, 168  Indiana,  438, 467,  and  80  N.  E.  Rep.  845,  in  suits  involving 
the  constitutionality  oi  the  Employers'  liability  Act  of  that  State 
dismissed  for  want  of  jurisdiction  without  opinion.  Ttdhs  v.  Lake 
Erie  A  Western  R.  R.  Co.,  175  U.  S.  348,  followed. 

Mr.  Stewart  T.  McConnell,  Mr.  Albert  G.  Jenkines,  Mr.  Ber- 
tram C.  Jenkines  and  Mr.  Charles  H.  Stuart  for  defendants  in 
error  in  support  of  the  motions. 

Mr.  Allen  ZoUars  and  Mr.  George  E.  Ross  for  plaintiff  in 
error  in  opposition  to  the  motions. 
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Per  Curiam:  Writs  of  error  severally  difimissed  for  want  of 
jurisdiction.  TvUis  v.  Lake  Erie  &  Western  R.  R.  Co.,  175 
U.  S.  348,  and  cases  cited;  PiiUburg  Ac.  Ry.  Co.  v.  Ligktheiser, 
168  Indiana,  438;  Same  v.  Collins,  168  Indiana,  467;  and  Same 
V.  Roes,  80  N.  E.  Rep.  845. 


In  re  JONES. 


PETITION  FOR  MANDAMUS  AND  MOTION  FOR  LEAVE  TO  FILE 
THE  SAME. 

Submitted  December  7,  1908.— Decided  December  14,  1908. 

Leave  to  file  petition  for  mandamus  to  direct  a  suit  against  a  corpora- 
tion incorporated  under  act  of  Congress  to  be  remanded  to  the  state 
court,  refused. 

Mr,  S.  P.  Jones  for  petitioner: 

There  was  no  appearance  for  any  of  the  other  parties. 

Per  Ctariam:  Motion  for  leave  to  file  a  petition  for  a  writ  of 
mandamus  denied.  • 

[As  to  the  right  of  the  Texas  A  Pacific  Railway  Co.  to  re- 
nK)ve  a  case,  on  the  ground  that  it  is  a  corporation  organised 
under  an  act  of  Congress,  see  Matter  of  Dunn,  ante,  p.  374.] 


GAINES  V.  KNECHT. 


EBBOR  TO  THE  COURT  OF  APPEAUB  OF  THE  DIBrRICT  OF 
COLUMBIA. 

Na  52.    Argued  Deoonber  11,  19(ML— Deoided  Deoonber  14,  1906. 

Writ  of  error  to  review  decision  of  Court  of  Appeals  of  the  District  of 
Columbia  on  appeal  from  CommiBsioner  of  Patents,  27  App.  D.  G.  530, 
dismissed  on  authority  of  Fraseh  v.  Moore,  211  XT.  8. 1. 
VOL.  ccxn— 36 
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Afr.  /oines  L.  Hopkins,  Mr.  Damid  W.  Undaey  and  Mr. 
Alfred  A.  Eicks  for  fdaintiff  in  error. 

Mr.  Arthvr  E.  Wallace  for  defendant  in  error. 

Per  Curiam:  Writ  of  error  dimniflHed  for  want  of  jurisdiction. 
Fraech  v.  Moore,  211  U.  S.  1.  See  act  of  February  20, 1905,  for 
the  registration  of  trade-marks,  C.  592^  33  Stat.  724,  {{  9,  16, 
17,  18,  ei  passim. 

pile  headnote  in  Frasch  v.  Moore  alao  i^pears  as  a  note  to 
Atkins  V.  Moore,  ante,  p.  285;  and  see  ante,  p.  290,  for  reference 
to  point  decided  in  Gaines  v.  Knecht.] 


CLEVENGER,  TRUSTEE  IN  BANKRUPTCY,  v.  CHANEY. 

SAME  V.  LYLE. 

SAME  V.  NICHOLS. 

APHBALS  FROM  THB  CIRCUTT  COURT  OF  APPEALS  FOR  THE  SIXIH 
CIRCUrr  AND  APPUCATIONS  FOR  WRTPS  OF  CERTIORARI. 

Not.  221,  222,  228..    Motions  to  dunuas  or  affinn  and  applioatiooB  for  oer- 
tionri  submitted  December  7,  1908.— Decided  December  14,  1906. 

Appeals  from  tbe  Circuit  Court  of  Appeals  affirming  orders  and  decrees 
of  the  bankruptcy  court  dismissed  for  want  of  jurisdiction  without 
opinion  on  authority  of  Chapman  v.  Bowen,  TffI  U.  S.  89.^ 

Mr.  E.  E.  Clevenger  and  Mr.  Cook  Danford,  for  appellants. 

Mr.  A.  H.  MitcheU  for  appellees. 

PerCurtam:  Appeals  dismissed  for  want  of  jurisdiction.  Ap- 
plicati(ms  for  certiorari  denied.  Chapman,  Trustee,  tkc.,  v. 
Bowen,  207  U.  S.  89. 

[1  The  headnotQ  in  Chapman  v,  Bowen,  207  U*  S.  89,  is  as  follows: 
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CmCAGO  A  ALTON  RAILWAY  COMPANY  v.  UNITED 

STATES. 

FAITHORN  V.  SAME. 

WANN  V.  SAME. 

CEBTIORABI  TO  THB  CIBCUIT  OOUBT  OF  APFBALB  fOR  THB 
SEVENTH  CflBCUIT. 

Not.  238, 230, 240.    Aigu6dOetober21,22, 1906.— Decided  Januaiy  4, 1909. 

Thk  comt  by  a  divided  court  and  without  opinion  aflSnns  the  judgment 
of  the  lower  court  holding  a  common  carrier  guilty  of  violating  }  1 
of  the  Elkins  act  of  February  19,  1903,  c.  708,  32  8tat.  847.  The 
contention  of  the  carrier  was  that  the  amount  paid  to  the  shipper  was 
for  use  of  tracks  owned  by  the  shipper,  although  there  was  no  refer- 
ence thereto  in  the  published  rate. 

Mr.  Blackburn  Esterline  and  Mr.  Ralph  M.  Shaw,  with  whom 
Mr.  Frederick  S.  Winston,  Mr.  Robert  Mather,  Mr.  John  Barton 
Payne  and  Mr.  Siias  H.  Stravm  were  on  the  brief,  for  peti- 
tioners. 

The  Attorney  General  and  The  Solicitor  General  for  respond- 
ent. 

Per  Curiam:  Judgment  affirmed  by  a  divided  court,  and 
causes  remanded  to  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Illinois. 

"Clause  3  of  general  order  in  bankruptcy  XXXVI  applies  to. appeal- 
able cases  and  must  be  complied  with. 

"This  appeal  cannot  be  maintained  because  it  does  not  oom^ within 
either  paragraph  1  or  paragraph  2  of  J  2o&  of  the  bankruptcy  act. 

"Where  the  decision  below  proceeds  on  principles  of  general  law 
broad  enough  to  sustain  it  without  reference  to  provisiobs  of  the  bank- 
ruptcy act,  the  question  involved  is  not  one  which  would  justify  a  writ 
of  error  from  the  highest  court  of  a  State  to  this  court."] 
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CLAY  CENTER  ELECTRIC  LIGHT  A  POWER  CO.  v.  CTTY 
OF  CLAY  CENTER. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  KANSAS. 

No.  690.    Motion  to  dismiBB. — Submitted  January  4,  1909. — Decided 
January  11,  1909. 

.Writ  of  error  to  review  a  judgment  of  the  state  court  dismiased.  The 
Federal  question  was  raised  for  the  first  time  on  petition  for  rehear- 
ing in  the  Supreme  Court  of  the  State,  and  that  court  declined  to 
pass  on  it  as  having  come  too  late. 

Mr.  A.  E.  Crane,  Mr,  F.  B.  Dawes,  Mr,  C.  P.  Rutherford  and 
Mr.  R.  C.  Miller,  for  defendant  in  error  in  support  of  motion  to 
dismiss. 

Mr.  C.  C.  Cdeman  and  Mr.  Frank  L.  WUlianis  for  plaintiff  in 
error. 

Per  Curiam:  Writ  of  error  dismissed  for  want  of  jurisdiction. 
Oxley  Stave  Co.  v.  Butler  County,  166  U.  S.  648;  Capital  Na- 
tional Bank  of  Lincoln  v.  First  Natiorud  Bank  of  Cadiz,  172  U.  S. 
425 ;  Mutual  Life  Insurance  Company  v.  McGrew,  188  U.  S.  291, 
308;  White  v.  Bird,  45  Kansas,  759. 


UNITED  STATES  v.  POWELL 

ERROR  TO  THE  CIRCUn  COURT  OF  THE  UNITED  STATES  FOR  THE 
NORTHERN  DISTRICT  OF  ALABAMA. 

No.  63.    Submitted  January  8»  1909.— Decided  January  11, 1909. 

Judgment  of  the  Circuit  Court  sustaining  demurrer  to  indictment  for 
conspiracy  in  alleged  violation  of  §§  5508,  5509,  Rev.  Stat.,  affirmed, 
without  opinion,  on  the  authority  of  Hodges  v.  United  SUUes,  203 
U.  S.  1. 
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The  AUamsy  General  and  Mr.  Amsiani  Attcmey  General 
Fowler  for  the  United  States. 

niere  was  no  appearance  or  brief  filed  for  defendant  in  error. 

Per  Curiam:  The  judgment  is  affirmed  on  the  authority  of 
Hodgea  v.  Uniied  States,  203  U.  S.  1. 

Mr.  Justice  Moody  did  not  sit. 


SPOKANE   VALLEY   LAND   A   WATER  COMPANY  v. 

MADSON. 

SAME  V.  SAME. 

BBBOR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  WASHINGTON. 

No0.  202,  231.    Motion  to  diaimflB.— Submitted  Januaiy  18, 1909.~Decided 
Januaiy  25, 1909. 

Writs  of  error  to  review  judgments  of  the  Supreme  Court  of  the  State  of 
Washington,  40  Washington,  414;  S.  C,  91  Pac.  Rep.  1,  involyiiig 
the  right  of  a  patentee  of  the  United  States  to  construct  a  dam  across 
an  arm  of  a  lake  in  the  State  of  Washington,  dismissed  for  want  of 
jurisdiction;  plaintiff  in  error  claiming  such  right  under  the  Desert 
Land  Act  of  March  3,  1877,  c.  107,  19  Stat.  377,  and  defendant  in 
error  claiming  that  there  was  no  Federal  question,  or  if  any  existed, 
it  was  raised  too  late. 

Mr.  S.  C.  Hyde  and  Messrs.  Gallagher  &  Thayer  for  defend- 
ants in  error,  in  support  of  the  motion. 

JIf r.  AJberi  Allen  for  plaintiff  in  error,  in  opposition  to  the 
motion. 

Per  Curiam:  Writs  of  error  dismissed  for  want  of  jurisdiction. 
Hardin  v.  Shedd,  190  U.  S.  508;  MiUval  Life  Insurance  Co.  v. 
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McGrew,  188  U.  S.  291;  Hvlbert  v.  CUy  of  Chicago,  TlOa  U.  S. 
275;  Spokane  Land  A  Water  Co.  v.  Madaan,  40  Waahingtom, 
414 ;  Same  v.  &me,  91  Pac.  Rep.  1. 


FRESHMAN  v.  UNITED  STATES. 

ERROR  TO  THE  DISTRICT  COUJlT  OF  THE  UNITED  STATES  FOB  THF 
NORTHERN  DISTRICT  OF  TEXAS. 

No.  298.     Motion  to  difimiss  or  affiim. — Submitted  Januaiy  10,  1900. — De- 
cided Januaiy  25, 1909. 

Writ  of  error  to  review  a  judgment  of  conviction  for  liquor  selling  with- 
out having  first  paid  the  special  Federal  tax  therefor,  dismissed  for 
want  .of  jurisdiction.  Plaintiff  in  error  contended  that  the  indict- 
ment was  foimd  on  evidence  improperly  obtained. 

The  Attorney  General  and  The  SoUcUar  General  in  support  of 
motion  to  dismiss. 

No  brief  filed  in  opposition. 

Per  Curiam:  Writ  of  error  dismissed  for  want  of  jurisdiction. 
Adams  v.  New  York,  192  U.  S.  585;  Radford  v.  United  States, 
129  Fed.  Rep.  49;  McGregor  v.  United  States,  134  Fed.  Rep. 
187. 


GOON  SHUNG,  alias  NG  SHUNG4;.  UNITED  SPATES. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITEI)  STATES  FOR  THE 
DISTRICT  OF  MASSACHUSETTS. 

No.  85.    Submitted  January  14, 1909.^Deoided  Januaiy  25, 1909. 

A  judgment  of  the  District  Court  of  the  United  States,  affirming  an 
prder  of  deportation  of  a  Chinese  person,  affirmed  without  Opinion. 
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Plaintiff  in  enor  claimed  to  be  entitled  to  trial  1^  jury  and  that  he 
had  been  denied  due  procesB  of  law. 

Mr.  Thomas  J.  Barry,  Mr.  Harry  J.  JaquUh  and  Mr.  Ben- 
jamin  DeUheim  for  plaintiff  in  error. 

The  Attorney  General  and  The  SoUcUor  General  for  defendant 
in  error. 

Per  Curiam:  Judgment  affirmed.  Act  of  September  13, 1888, 
25  Stat.  476,  §  13;  Act  of  May  5,  1892,  27  Stat.  25,  §§  3,  6; 
Act  of  March  3,  18S3,  28  Stat.  7,  §  1;  Treaty  of  1904,  33  Stat. 
2215;  Act  of  April  27,  1904,  33  Stat.  394;  United  States  v.  Lee 
Yen  Tai,  185  U.  S.  213;*CAtn  Bak  Kan  v.  United  States,  186 
U.  S.  193;  Lip  Hop  Fong^.  United  States,  209  U.  S.  453;  Fong 
Yve  Ting  v.  United  States,  149  U.  S.  698. 


CONVERSE  v,  MINNESOTA  THRESHER  MPG.  00. 
SAME  V.  FIRST  NATIONAL  BANK  OF  SUFFIELD. 

EBBOR  TO  THE  SUPREMlS  COUBT  OF  EBBORS  OF  CONNECTICUT. 

Noe.  75,  76.    Aigued  January  14,  1909,— Dddded  January  26,  1909. 

A  judgment  of  the  highest  court  of  Connecticut,  involving  the  liability 
of  stockholders  under  provisions  in  the  constitution  of  Minnesota, 
reversed  on  the  authority  of  Bemhemer  v.  Converse,  206  U.  S.  516.^ 

[1  The  leading  headnote  in  Bemheimer  v.  Ctnwene,  206  U.  S.  516,  le- 
fened  to;  is  as  foUows; 

''The  court  in  this  case  followed  the  judgment  of  the  highest  court  of 
the  State  in  determining  that  a  corporation  was  not  within  the  exception. 
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Mr.  Wm.  Waldo  Hyde  and  Mr.  Charles  WettesOrdsatoTfl^ 
tiff  in  error. 

No  appearance  for  defendants  in  error. 

Per  Curiam:  Judgments  reversed  with  costs  on  the  authority 
of  Bemheimer  v.  Converse,  206  U.  S.  516,  and  cases  remanded 
for  further  proceedings  in  conformity  to  law. 


VALDES  V.  MUNICH. 

SAME  V.  WOOD. 
SAME  V.  PERIANES. 

ERROR  TO  THE  DISTRICT  COURT  OF  THB  UNTTBD  STATES  FOR 
PORTO  RICO. 

Nob.  457,  473,  474.    Motions  to  diBmin  or  affinn.~Sabmitted  Jantmy  18» 
1909.— Decided  Febniaiy  1, 1909. 

Writs  of  error  to  the  District  Court  of  the  United  States  for  Porto  Rico, 
dismissrd  for  want  of  jurisdiction  because  the  judgments  sou^t  to 
be  reversed  were  each  less  than  S5,000.  Plaintiffs  below  were  citizens 
of  the  United  States  and  Porto  Rico,  and  the  defendant  a  dtisen  of 
Spain  who  filed  pleas  to  the  jurisdiction  and  claimed  thai  by  the  oiver- 

constitutional  and  statutory,  as  to  stockholders'  liability  in  favor  of 
certain  classes  of  corporations.  Where,  as  in  Minnesota,  stockholders' - 
liability  is  fixed  and  measured  by  the  constitution,  a  stockholder  upon 
acquiring  his  stock  incurs  an  obligation  arising  from  the  oonstitutioiial 
provisions,  and  as  such  ci^ble  of  being  enforoed  in  the  courts  not  on^ 
of  that  State  but  of  another  State  and  of  the  United  States."] 
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ruling  of  such  pleas  he  had  been  denied  rights  under  the  treaty  of 
Paris  and  laws  of  the  United  States. 
Writ  of  error  to  review  3  Porto  Rioo,  251,  503,  dismissed, 

Mr.  WHlia  Sweet  for  defendant  in  error  in  Nos.  457  and  473, 
and  Mr.  WiUia  Sweet  and  Mr.  Joseph  Anderson,  Jr.,  for  de- 
fendant in.  error  in  No.  474,  in  support  of  the.motion. 

Mr.  F.  KingAury  Curtis,  Mr.  John  0.  Carlisle  and  Mr. 
Henry  A.  Stidcmey  in  Nios.  457  and  474;  Mr.  F.  Kingsbury 
Curtis  and  Mr.  Henry  A.  SOckney  in  No.  473  for  plaintiff  in 
error,  in  opposition. 

Per  Curiam:  Writs  of  error  dismissed  for  want  of  jurisdie- 
tional  amounts.  Act  of  April  12,  1900,  c.  191,  31  Stat.  77, 
§§  34,  35;  Act  of  March  2, 1901,  c.  812, 31  Stat.  953,  §  3;  Royal 
Insurance  Company  v.  Martin,  192  U.  S.  149,  159;  Ortega  v. 
Lara,  202  U.  S.  339;  Perez  v.  Fernandez,  202  U.  S.  80;  Garrozi  y. 
2)a6to«,204U.S.64,73. 


In  re  DOWAGIAC  MANUPACTURING  CO. 

Sobmitted  January  25,  1909.— Decided  February  1,  1909. 

Petition  for  leave  to  file  petition  for  mandamus  tp  the  Circuit  Court  of 
Appeals  directing  it  to  reinstate  an  appeal  from  the  Circuit  Court  which 
had  ah^ady  been  decided  by  such  Court  of  Appeals,  denied. 

Mr.  Fred  L.  ChappeU,  Mr.  Morrison  ll.  WaUe  and  Mr.  Ed- 
mund Wetmore  for  petitioner. 

Per  Curiam:  Motion  for  leave  to  file  a  petition  for  a  writ  of 
mandamus  denied. 
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NOTLEYv.  BROWN. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  TERRTTORT  OF  HAWAH. 

No.  361,    MoUon  to  diamiM  or  affirm.— Submitted  Januaiy  25»  1909.-— De- 
cided Februaiy  1, 1909. 

Writ  of  error  diBmiaBed  for  want  of  juriadictioii,  it  appearing  that 
the  merits  of  the  caae  had  been  finally  determined  by  the  Supreme 
Court  of  Hawaii  before  the  passage  of  the  act  of  March  3,  1905, 
c.  1465,  33  Stat.  1035,  extending  the  jurisdiction  here  to  review  of 
cases  from  that  court  involving  over  five  thousand  doUars. 

Mr.  Aldis  B.  Browne,  Mr.  Alexander  Britton,  Mr.  Henry 
Holmes  and  Mr.  W.  L.  Stanley  in  support  of  the  motion. 

Mr.  Rdbert  M.  Morse  and  Mr.  WUliam  M.  Ridiardson  for 
plaintiffs  in  error. 

Per  Ctaiam:  Writ  of  error  dismissed.  Crawford  v.  NaBer, 
111  U.  S.  796;  Insurance  Company  v.  Camstock,  16  Wall.  258; 
NiOey  V.  Braum,  208  U.  S.  429. 


Dedeume  on  Petitions  for  Write  of  Certiorari  from 
October  12,  1908,  to  Febmary  23,  1909. 

No.  403.  Robert  A.  Graham,  Petitionbr,  v.  The  Qregok 
Railroad  A  Navigation  Company.  October  19,  1908.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied.  Mr.  Thomas  Z>. 
Rambaut  and  Mr.  C.  Larue  Munson  for  petitioner.  Mr.  Maa^ 
weU  Evarts  for  respondent. 
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No.  404.  Chablbb  Obing,  IhnmoufBB,  v.  Ghxsapbaxe  ft 
Dblawabe  Canal  OoHPANT.  Oetober  19, 1908.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit  denied.  Mr.  Robert  H.  Smith  and  Mr. 
Jaccb  France  for  petitioner.  Mr.  Andrew  C.  Gray  for  re- 
spondent. 


No.  411.  SoiPVHEBN  Railway  OqUfant,  PinnQKBR,  t^. 
Lbicon  Townbsnd.  October  19,  1908.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  denied.  Mr.  W.  A.  Henderean  and  Mr.  MiUan 
JSTumes  for  petitioner.   No  appearance  for  respondent. 


No.  414.  RicHABD  B.  Shkpabd,  PxTmoNSR,  V.  Thk  United 
States.  October  19, 1906.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for  the  E^th  Cir- 
cuit denied.  Mr.  Frank  8.  Bright  and  Mr.  Jeeee  B.  Roote  for 
petitioner.  The  Attorney  General  and  The  SoUcitar  General 
for  respondent. 


No.  415.  Ebic  p.  Swenson  et  al.,  PBrrnoNEBS,  v.  John  W. 
Cunningham  et  al.  October  19, 1908.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  denied.  Mr.  A.  S.  Burleean  for  petitioners.  Mr. 
Henry  Saylee  for  respondents. 


No.  417.  Walter  S.  Scott  et  al.,  PETmoNEBS,  v.  Au- 
gustus L.  Abbott,  Trustee,  etc.  October  19,  1908.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  denied.    Afr.  Joseph  S.  Laurie 
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and  Mr.  FtederU^  N.  Judion  for  petitionen.  Mr.  Lee  W. 
Grant,  Mr.  B.  Schnurmadier,  Mr.  Leo  Raeeieur  and  Mr.  B.  P. 
Xeimedy  for  the  respondent. 


No.  418.  The  VjmtsD  States,  Pbtitionbb,  v.  Isaac  Ste- 
phenson ET  Ah.,  AS  ExECTTTOBS  AND  TRUSTEES,  ETC.  Octo- 
ber 19,  1908.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circtiit  Court  of  Appeals  for  the  Seventh  Circuit  denied. 
The  Attorney  General  and  TAe  SoUcUor  General  for  petitioner. 
Mr.  Alfr^  L.Cary  for  respondents. 


No.  419.  Gboroe  F.  Dttnbab  bt  al.,  PBTmoNBBS,  V.  David 
H.  Cascaden.  October  19,  1908.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  C^uit  Court  of  Appeals  for  the 
ITmth  Circuit  denied.  Mr.  J.  C.  CampbeU  and  Mr.  W.  H.  Mel- 
eon  for  petitionen.    iff.  Hoyden.  Johneon  for  respondent. 


No.  420.  ALAiEiAiCA  National  Bank  of  Bibmingham  et  al., 
PETinoNEBS,  v.  MASSAsorr-PocAs&ET  National  Bank  of 
Fall  Riveb,  Mass.  October  19,  1908.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  denied. ,  Mt.  John  B.  Knox  for  petitioners.  Mr. 
Richard  W.  Walker  for  respondent.  ^ 


No.  455.  W.  A.  Gains  &  Co.,  PsTrnoNEB,  v.  Max  Kahn, 
Admikistbator,  etc.,  et  al.  October  19, 1908.  '  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  denied.   Mr.  John  0.  CarUde,  Mr.  J.  L. 
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HopJ^ns  and  Mr.  Danid  W.  Lindaey  for  petitioner.    Mr.  Jacdb 
Klein  and  Mr.  Warurick  M.  Hough  for  respondents. 


No.  464.  H.  Fbankun  Schlegel,  CoMMrrncE,  etc.,  Peti- 
tioner, t?.  The  Union  Stockyards  Bank  of  Buffalo,  N.  Y., 
ET  al.  October  19,  1908.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit denied.  Mr.  Guy  £.  ForguAar  for  petitioner.  Mr.  John  A. 
VanAradaie  for  reqxmdents. 


No.  641.  James  Mc£?atillet,  etc.,  PETmoNER,  v.  American 
Dredging  Compant  et  al.  October  19,  1908.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit  denied.  Mr.  John  F.  Lewis  for  petitioner. 
Mr.  Edward  F.  Pugh  and  Mr.  Edward  S.  Dudge  for  respondents. 


No.  542.  Atlantic  Trtot  and  Deposit  Company,  Peti- 
tioner, V.  The  Town  of  LAyiuNBURG^  N.  C.  October  19, 1908. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit  denied.  Mr.  Floyd 
Hughes  for  petitioner.  Mr.  James  E.  Shepherd  and  Mr.  Maxcy 
L.  John  for  rei^xmdent. 


No.  648.  John  W.  AucniNCLoes  et  al.,  Petthoners,  v. 
Constantine  a  Pickering  Stbamshtp  Company,  Owners, 
ETC.;  No.  549.  John  W.  Auchincloss  et  al.,  PetitioneIrs,  v. 
Constantine  A  Pickering  Steamship  Company,  Owners, 
etc.  ;  and  No.  650.  John  W.  AucniNCLoee  et  al.,  PETrnoNSRSi 
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V.  W.  McLean  bt  al.,  Owners,  etc.  October  19, 1908.  Peti- 
tiou  for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied.  Mr.  George  H.  Emer- 
son for  petitioners.    Mr.  J.  Parker  KirUn  for  respondents. 


No.  555.  Bbhrt  Bros.,  LncrrED,  Petitioner,  v.  The  Steam- 
ship St.  Quentin,  etc.  October  19, 1908.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  denied.  Mr.  George  H.  Smerson  for  peti- 
tioner. Mr.  J.  Paricer  KirUn  and  Afr.  J^n  M.  WooUey  for 
respondent. 


No.  556.  HENRr  P.  Scott  et  al.,  Petitioners,  v.  Queen 
Anne's  Railroad  Company  et  al.  October  19,  1908.  Peti- 
tion for  -a  writ  of  certiorari  to  the  United  States  Cihniit  Court 
of  Appeals  for  the  Fourth  Circuit  denied.  Mf.  John  G.  Joknr 
son  and  Mr.  Nichdas  P.  Bond  for  petitioners.  Afr.  John  C. 
Rose  and  Mr-  E.  P.  Keech,  Jr.,  for  respondents. 


No.  557.  Raint  Lake  River  Boom  Corporation,  Peti- 
tioner, v.^Raisy  River' Lumber  Company^  Limited.  Octo- 
ber 19,  1908.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  denied. 
Mr.  Halvor  Steenerson,  Mr.  Charles  Loring  and  Mr.  Samud 
Herrick  for  petitioner.  Afr.  Chdsea  J.  Rochwood  and  Mr.  A.  Y. 
JIferriS  for  respondent. 


No.  477.  Diamond  Rubber  Company  of  New  York,  Pftn- 

TIONBB,  V.  GONSOLIDATBD  RUBBBR  TiRE  COMPANY  BT  AL.    OctO- 
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ber  19,  1908.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  Circuit  granted. 
Mr.  Charles  K.  Offidd  fbr  petitioner.  Mr.  Charles  W.  StajJetan, 
Mr.  T.  W.  BakeweU  and  Mr.  F.  P.  FUh  for  respondents. 


No.  547.  Db.  Miles  Medical  Compant,  Petitioner,  v. 
John  D.  Pabk  &  Sons  Company.  October  19, 1908.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit  granted.  Mr.  Frank  F.  Reed  for 
petitioner.   No  appearance  for  respondent. 


No.  571.  The  Unttei)  States,  PsTrnoNER,  v.  Carl  S. 
Chamberlin  et  al.,  Execittorb,  etc.  October  19,  1908. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  granted.  The  Attorney 
General  and  The  SolicUor  Oeneral  for  petitioner.  Mr.  Peter  H. 
Hclme  for  respondents. 


No.  572.  Mater  Zeigbr,  Pettpioner,  v.  Pennsylvania 
Railroad  Company.  October  26, 1908.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  denied.  Mr.  A.  S.  WorlhingUm  and  Mr.  A.  Leo 
Weil  for  petitioner.  Mr.  M.  W.  Achesan,  Jr.,  for  respondent. 


No.  584.  Oeoroe  D.  Bryan,  Collector,  etc.,  Petitioner, 
V.  RdXANA  S.  Eer,  Executrix,  etc.  November  2,  1908. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
CSourt  of  Appeak  for  the  Fourth  Circuit  granted.   The  Attorney 
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General  and  The  Solicitor  General  for  petitioner.    Mr.  J.  P.  K. 
Bryan  and  Mr.  M.  C.  BuOisr  for  respondent. 


No.  512.  WmNiBniMBT  Compant,  Pbtitioner,  v.  Mart  L. 
Davenpobt  et  al.  November  2, 1908.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
First  Circuit  denied.  Mr.  Edward  E.  Blodgett  and  Mr.  ArOiur 
P.  Tede  for  peti^oner.  Mr.  WiUiam  A.  Davenport  for  re- 
spondents. 


No.  537.  WlLLABD  N.  J0NE»  ET  AL.,  PSTTnONEBS,  V.  ThE 

United  States.  November  2,  1908.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  denied.  Afr.  Martin  L.  Pipes  and  Mr.  Samvd 
B.  Huston  for  petitioners.  The  Attorney  General  and  The 
Solicitor  General  for  respondent. 


No.  545.  L.  T.  Johnston,  PETmoNEB,  v.  H.  D.  Sexton 
ET  AL.  November  2, 1908.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  denied.  Jir.  Edward  C.  Kramer  for  petitioner.  Mr. 
Charles  P.  Wise  for  respondents. 


No.  546.  Gbobob  WssTiNOHonsB  bt  al.,  Pbtitioness,  v. 
Philip  Hein  bt  al.  November  2, 1908.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Seventh-Oircuit  denied.  Mr.  Charles  P.  Abbey,  Mr.  Thomas  W. 
BakeweU  and  Afr.  J.  Snowden  Bell  for  petitioners.  Afr.  L.  S. 
Bacon  and  Afr.  Walter  H.  Chamberlin  for  respondents. 
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No.  590.  Sarah  0.  Dbvou,  Pibtitioneb,  v.  The  Ciry  of 
CiNGiNNATi.  November  9,  1908.  Petition  for  a  writ  of  certi- 
orari to  the  United  States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  denied.  Mr.  Fred  W.  Kean  for  petitioner.  Mr. 
Geoffrey  Goldsmith  and  Mr.  Edward  M.  Ballard  for  respondent. 


No.  596.  The  Bai/timore  Refrigerating  &  Heating  Com- 
pany OF  BAi/nMORB  Cmr,  PBrrnoNBR,  v.  Frank  G.  Wetzel 
ET  AL.,  etc.  November  9,  1908.  Petition  for  a  writ  of  certio- 
rari to  the  United  States  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  denied.  Mr.  George  WkUdock  and  Mr.  Robert  H. 
Smith  for  petitioner.  Mr.  W.  Calvin  CfiesnuU  and  Mr,  Charles 
MarkeU,  Jr.,  for  respondents. 


No.  382.  Walter  Gresham,  Petitioner^  v.  Arabella  D. 
HtJNTiNaTON  BT  AL.,  AS  ExEcxTTORS,  ETC.  November  16, 1908. 
Petition  for  a. writ  of  certiorari  to  the  United  States  Circuit 
Court  of  AppeiEds  for  the  Fifth  Circuit  denied.  Mr.  James  B. 
Stvbbs  and  Mr.  T.  D.  Gresham  and  Mr.  Walter  Gresham  for 
petitioner.  Mr.  R.  8.  Lovett,  Mr.  Maxwell  Evarts  and  Mr.  J. 
W.  Terry  for  respondents. 


No.  582.  The  Butler  Bros.  Shoe  Company,  PETmoNER, 
V.  United  States  Rubber  Company.  November  16,  1908. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  denied.  Mr.  Charles 
J.  Hvghes,  Jr.,  for  petitioner.    Mr.  Henry  T.  Rogers  for  re- 


No.  606.  The   General   Fireproofinq   Company,   Peti- 
tioner, V.  The  Expanded  Metal  Company.    November  16, 
vol.  ocxn— 37 
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1908.  Petition  for  a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Sixth  Circuit  granted.  Mr. 
George  H.  Christy,  Mr.  Thomae  W.  Bakewdl  and  Mr.  James  K. 
Bakewetl  for  petitioner    Mr.  Ernest  Howcard  Hunter  for  re- 


No.  488.  EoMABA  &  Co.,  PETTnoNSR,  V.  Tre  UNrrED 
States.  November  30, 1908.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  granted.  Mr.  John  M:  Thurston,  Mr.  Thomas  Fitch, 
Mr.  J.  J.  Dunne  and  Mn  W.  Wickham  Smith  for  petitioner. 
The  Attorney  General,  The  Solicitor  General  and  Mr.  J.  C.  Mo- 
Reynolds  for  respondent. 


No.  897.  B.  M.  Delk,  Petitioner,  u  St.  Louis  &  San 
Francisco  Railroad  Company.  November  30,  1908.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  granted.  Mr.  Frederic  D.  Mc- 
Kenney  and  Mr.  L.  M.  Walter  for  petitioner.  Mr.  W.  F.  Evans 
for  respondent. 


No.  625.  W.  J.  Murray  et  al.,  etc.,  Petitionerb,  v.  Wu^ 
SON  DisTiLUNG  COMPANY  ET  AL.  December  7, 1908.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit  granted.  Mr.  B.  L.  Abney,  Mr. 
W.  F.  Stevenson,  Mr.  J.  Fraser  Lyon  and  M^.  D.  W.  Rountree 
for  petitioners.  Mr.  T.  Moultrie  Mordecai,  Mr.  Alfred  S. 
Barnard  and  Mr.  Frank  Carter  for  respondents. 


No.  627.  Cbicago,  Burungton  &  Quincy  Railway  Com- 
pany, PErmoNBR,  V.  Erastus  W.  Willard,  Administrator, 
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ETC.  December  7, 1908.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Seventh  Circuit 
granted.  Afr.  Albert  J.  Hopkins  for  petitioner.  Afr.  Arthur 
J.  Eddy  and  Mr.  E,  C.  Wetten  for  respondent. 


No.  632.  John  F.  ELtmpp  et  al.,  etc.^  PBTmoNEBS,  v.  C. 
Wesley  Thomas.  December  7,  1908.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  denied.  Mr.  Henry  J.  Webster  for  petitioners. 
The  Attorney  General  and  The  SdicUor  General  for  respondent. 


No.  454.  George  Clouoh,  PErrnoNER,  v.  Grand  Trunk 
Western  Railway  Company.  December  14,  1908.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit  denied.  Afr.  H.  H.  Hatch  for  peti- 
tioner.  Afr.  Harrison  Geer  for  respondent. 


No.  628.  The  Untfed  States,  Petitionbr,  «.  The  Standard 
Oil  Company,  a  Corporation  Organized  and  Existing  Un- 
der the  Laws  of  the  State  op  Induna.  January  4,  1909. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit  denied.  The  Attorney 
General,  The  SdicUor  General,  Mr.  Frank  B.  Kellogg,  Mr.E.  W. 
Sims  and  Mr.  James  H.  WiUcerson  for  petitioner.  Mr.  John 
S.  Miller,  Mr.  Moritz  Rosenthal  and  Afr.  Alfred  D.  Eddy  for 
respondent. 


No.  634.  The  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
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Ry.  Co.  et  al.,  Petitionbrs,  v.  The  Unitbd  States.  Janu- 
ary 4, 1909.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  denied.  Mr. 
Thomas  Wilson  for  petitioners.  The  Attorney  General,  The 
Solicitor  General  and  Mr.  Assistant  to  the  Attorney  General  Ellis 
for  respondent. 


No.  641.  John  F.  Montgomery/ Managing  Owner,  etc., 
ET  AL.,  PBTrriONERs,  V.  C.  W.  Chatfield,  Mastbr,  etc.  Janu- 
ary 4,  1909.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fourth  Circuit  denied. 
Mr.  Edward  E.  Blodgett,  Mr.  R.  G.  Bickford  and  Af r.  Frederick 
W.  Eaton  for  petitioners.  Mr.  Rcbert  Af.  Hvghes  and  Mr. 
James  D.  DeweU,  Jr.,  for  respondent. 


No.  650.  Delaware  Seamless  Tube  Company  et  al., 
Petitioners,  v.  Shelby  Steel  Tube  Company.  January  4, 
1909.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Circuit  denied.  Afr. 
Charles  K.  Offidd  for  petitioners.  Mr.  Thomas  W.  Bakewdl 
and  Mr.  L.  S.  Bacon  for  respondent. 


No.  657.  Burn  Line,  I/td.,  Petitioner,  v.  The  Unitbd 
States  and  Australasia  Steamship  Company.  January  4, 
1909.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied.  Afr. 
f.  Parker  Kirlin  for  petitioner.  Mr.  Harrington  Putnam  for 
respondent. 
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No.  583.  HsNBT  ScHODDE,  Petitioner,  v.  Twin  Falls 
Land  &  Water  Company.  January'  11,  1909^.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  granted.  Mr.  Joseph  R.  W Aster  for  peti- 
tioner.   Mr.  Edward  B.  CrUchlow  for  respondent. 


No.  652.  Jambs  Hamilton  Lewis  et  al.,  PsTrnoNERs,  v. 
The  Alton  Water  Compant.  January  11,  1909.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  -denied.  Mr,  E.  N.  Zdine  and 
Af r.  James  Hamilton  Lewis  for  petitioners.  Mr.  William 
Bvrry  and  Mr.  Levi  Davis  for  respondent. 


No.  658.  John  N.  Shackelford,  Pbtftioner,  t^.  Elwood 
D.  Fxwras.  January  11,  1909.  Petition  for  a  writ  of  certio- 
rari to  the  United  States  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  denied.  Mr.  Robert  0.  Linn  for  petitioner.  No  appear- 
ance for  respondent. 


No.  645.  WiLUAMSBURGH  Cfty  Fire  Insurance  Company 
OP  Brooklyn,  N.  Y.,  PETmoNER,  v.  Leon  Willard,  Doing 
Business  Under  the  Firm  Name  op  Leon  Willard  &  Com- 
pany. January  18,  1909.  Petition  for  a'  writ  of  certiorari  - 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied.  Afr.  T.  C.  VanNess  and  Afr.  Joseph  H.  Choate 
for  petitioner.  Mr.  E.  S.  Pillsbury  tor  respondent.  Afr. 
Charles  S.  Wheefer  and  Mr.  J.  F.  Bowie  fifefcl  a  brief  as  arnid 
curies^ 
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No.  659.  George  E.  Babcock  et  al.,  Petitioners,  v. 
Anna  M.  DeMott  bt  al.  January  18,  1909.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  denied.  Mr.  Miltcn  Brown  for  peti- 
tioners.   No  appearance  for  respondents. 


No.  664.  J.  N.  Bean  et  al.,  PErrnONEBS,  v.  W.  A.  Morbib 
ET  AL.  January  18,  1909.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit granted.  Mr.  Thomas  J.  Walsh  for  petitioner.  Mr.  N. 
W.  McConneU,  Mr.  Andrew  ITifean  and  Mr.  Nod  W.  Barksdale 
for  respondents. 


No.  675.  William  Crokibb,  Petitioner,  v.  Fbied  Ebupp 
Aktiengesellschaft.  January  25,  1909.  Petition  for  a  writ 
of  certiorari  to  the  Court  of  Appeals  of  the  District  of  Columbia 
granted.  The  Attorney  Oeneral  and  The  Solicitor  General  for 
petitioner.   Mr.  WiUiam  A.  Jenner  for  respondent. 


No.  683.  Joseph  N.  Cabpenteb  et  al.,  Petttionebs,  v. 
David  J.  Winn.  January  25, 1909.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  granted.  Mr.  John  R.  Abney  for  petitioners. 
Mr.  John  W.  Boothby  for  respondent. 


No.  679.  J.  A.  ScBiVEN  Company,  Petitioneb,  v.  Rice- 
Stix  Dby  Goods  Company;  No.  680.  J.  A,  Scriven  Company, 
pETmoNEB,  V.  The  Pbemium  Manufactcbing  Company;  and 
No.  681.  J.  A.  ScBiYEN  Company^  Petttioneb,  v.  Febgubon- 
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McEiNNXT  Dry  Goods  Cc»fP4NT.  Febroaiy  1«  1909.  Peti- 
tioDs  for  writs  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  denied.  Mr.  Arthur  v.  Btiesm 
for  petitioner.  Mr^  Montague  Ljfon  and  Afr.  Frederick  W. 
Lehmann  for  respondents  in  Nos.  679  and  680.  Afr.  Samud  S. 
Ifotem  for  respondent  in  No.  681. 


No.  684.  TofOTHT  McOabtht  bt  al.,  PnrnoNSBs,  v.  Thb 
Bunker  Hill  &  Suluvan  Itmrno  &  Concentrating  Com- 
pany btal.  February  1, 1909.  Petition  for  a  writ  of  certiorari 
to  tiie  United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied.  Mr.  W.  T.  StdttujAMr.  W.  C.  Jmes  for  peti- 
tioners.  Mr.  C  W.  Beale  for  respondents. 


No.  604.  Hjoh  R.  Hbalt;  Pbtitionbr,  v.  The  Sun  Com- 
pany^ Owi^ER,  etc.  February  1,  19091  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Mr.  William  J.  Wailaoe  and  Afr. 
Frederick  M.  Brawn  for  petitioner.  Afr.  /.  Parker  KirLin  and 
Afr.  Charlea  R.  Hickox  for  respondent. 


No.  698.  James  Rudolph  Garfield,  Secretary,  btc.| 
Petitioner,  v.  The  United  States,  ex  rel.  Harvey  Spald- 
ing; No.  699.  James  Rudolph  Garfield,  Secretary,  etc., 
Petitioner,  v.  The  Uniped  States,  ex  rel.  James  H.  Spald- 
ing; and  No.  700.  James  Rudolph  Garfield,  Secretary, 
etc.,  PETrriONER,  V.  The  Uncted  States,  ex  rel.  Edwin  W. 
Spalding.  February  1,  1909.  Petitions  for  writs  of  certiorari 
to  the  Court  of  Appeals  of  the  District  of  Columbia  denied. 
The  Attorney  Qeneral,  The  SolicUor  Oeneral  and  Mr.  Ametani 
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Attorney  General  Ww^drvff  for  petitioner.   No  appearance  for 
respondents. 


CASES  DISPOSED  OF  WITHOUT  CONSIDERATION  BY 
THE  COURT  FROM  OCTOBER  12,  1908,  TO  FEBRU- 
ARY 23,  1909. 

No.  576.  In  the  Matteb  op  William  Bucklst,  Appellant. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California.  October  13, 1908.  Docketed 
and  dismissed  on  motion  of  Mr.  Frederick  S.  Tyler  for  the 
appellee.  Mr.  Frederick  S.  Tyler  and  Mr.  U.  S.  Webb  for 
appellee.    No  one  opposing. 


No.  1;  C.  F.  AiNswoRTH  et  al.,  Interyenors,  Appellants, 
V.  John  M.  Evans  et  al.  Appeal  from  the  Supreme  Court  of 
the- Territory  of  Arizona.  October  13,  1908.  Dismissed  with 
costs  on  motion  of  counsel  for  the  appellants.  Mr.  James  H. 
Beal  for  appellants.    Mr.  Walter  Bennett  for  appellees. 


No.  105.  American  Fbi/t  Company,  Plaintiff  in  Error,  v. 

GARRETr   W.    SCOLLARD,    COLLECTOR   OF   TaXES   OF  BoSTON, 

Mass.  In  error  to  the  Supreme  Judicial  Court  of  the  State  of 
Massachusetts.  October  13,  1908.  Dismissed  per  stipulation. 
Mr.  HoUis  R.  Bailey  for  plaintiff  in  error.  Mr.  Thomas  M, 
Babson  for  defendant  in  error. 


No.  132.  Michael  Enders  et  al..  Plaintiffs  in  Error,  v. 
John  Friday,  as  Mayor  op  the  City  op  Norfolk,  Neb.,  et  al. 
In  error  to  the  Supreme  Court  of  the  fitate  of  Nebraaka.   Octo- 
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ber  13, 1908.  Dismisa^  with  costs  on  the  authority  of  counsel 
for  the  plaintiffs  m  error,  ilfr.  TFiBidm  F.  iltten  for  plaintiffs  m 
error.   No  appearance  for  defendants  in' error.  . 


No.  140.  J.  P.  Ldonet,  Plaintipp  m  Error,  v.  Staot  o# 
Missouri.  In  error  to  the  Supreme  Court  of  the  State  of 
Missouri.  October  13,  1908.  Dismissed  with  costs  on  the  au- 
thority of  counsel  for  the  plaintiff  in  error.  Mr.  Timothy  J. 
Fell  for  plaintiff  in  error.   No  appearance  for  defendant  in  error. 


No.  161.  John  F.  Shorst,  Plaintiff  in  Error^  v.  The 
State  of  Oregon.  In  error  to  the  Supreme  Court  of  the  State 
of  Oregon.  October  13,  1908.  Dismissed  with  costs  on  the 
authority  of  counsel  for  the  plaintiff  in  error.  Af r.  WiUiam  T. 
Mtdr  for  plaintiff  in  error.  Mr.  A.  M.  Crawford  for  defendant 
in  error. 


No.  256.  The  First  National  Bank  of  Lexington,  Plain- 
tiff IN  Error,  v.  S.  W.  Hagar,  Audepor  of  Public  Accounts, 
ET  AL.,  ETC.  In  error  to  the  Court  of  Appeals  of  the  State  of 
Kentucky.  October  13, 1908.  Dismissed  with  costs  on  the  au- 
thority of  counsel  for  the  plaintiff  in  error.  Afr.  James  T. 
Shelby f  Mr.  Joseph  D.  Hunt  and  Afr.  George  R.  Hunt  for  plain- 
tiff in  error.    Afr.  James  Breathitt  for  defendants  in  error. 


No.  209.  MacAndrews  and  Forbes  Company,  Plaintiff 
IN  Error,  v.  The  XlNrrEO  States;  and  No.  210.  J.  S.  Young 
Company,  Plaintiff  in  Error,  v.  The  UNrrsD  States.  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  October  13,  1908.  Dismissed  on  the 
authority  of  counsel  for  the  plaintiffs. in  error.     Mr.  James 
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Parker  and  Mr.  DeLancey  NieoU  for  plaintiffs  in  error.    The 
Attorney  General  for  defendant  in  error. 


No.  18.  HUNTBR   M.    MSBIWBTHBB   ST   AL.,   PlAJNTIFIB  IN 

ErboRi  v.  Annie  B.  Wood  et  al.  In  error  to  the  Supreme 
Ck)urt  of  the  State  of  Kansas.  October  22,  1908.  Dismissed 
with  costs  on  motion  of  counsel  for  the  plaintiffs  in  error.  Af r. 
Frank  Doater  for  plaintiffs  in  error.  No  appearance  for  de- 
fendimts  in  error. 


Noe.  585,  586,  587,  588  and  589.  Joaqttin  Celib,  Plain- 
tiff IN  Error,  v.  The  UNrrED  States.  In  error  to  the  Su- 
preme Court  of  the  Philippine  Islands.  October  29,  1908. 
Docketed  and  dismissed  on  motion  of  Jl^r.  Solicitor  General 
Hatft  for  the  defendant  in  error.  The  Attorney  General  and  The 
Solicitor  General  lot  defendant  in  error.    No  one  opposing. 


No.  530.  John  J.  Hemphill  and  Kenneth  S.  Murchison, 
Appellants,  v.  The  UNrrED  States  and  The  Cherokee  Na- 
tion. Appeal  from  the  Court  of  Claims.  November  2,  1908. 
Appeal  dismissed  on  motion  of  counsel  for  appellants.  Mr. 
John  J,  Hemphill  for  appellants.  The  Attorney  General  for  ap- 
pellee. 


No.  11.  Gboros  A.  Trbadwell  et  al.,  Appellants,  v. 
George  O.  Marrs.  Appeal  from  the  Supreme  Court  of  the 
Territory  of  Aricona.  November  4,  19(^.  Dismissed  with 
costs,  pursuant  to  the  tenth  rule.  Mr.  Charles  Af.  Demand  for 
appellants.  Mr.  T.  G.  Narria  and  Af  r.  John  M.  Ross  for  ap- 
pellee. 


Digitized  by  VjOOQIC 


OCTOBER  TERM,  1908.  287 

212  U.  a    CSiieB  Diapoaed  ol  Without  Coiuideratioii  by  the  Ckx^ 

No,  4.  The  Unitbd  States,  Appellant,  v.  The  Mountain 
CoppEB  Company,  Limited.  Appeal  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit.  November  9, 
1908.  Dismissed  per  stipulation,  on  motion  oi.Mr.  Solicitor 
General  Hayt  for  the  appellant.  The  Attorney  General,  The 
Solicitor  General,  and  Mr.  Ligon  Johnson  for  appellant.  Mr, 
W.  S.  GoodfeUow  ej)d  Mr.  Chatlee  P.  Edle  for  Appellee. 


No.  618.  Jose  Maria  UbabAi  e  Yramateoui,  Appellant, 
V.  Pablo  Ubarri  e  Yramateoui  et  al.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  Porto  Rico.  November  16, 
1908.  Docketed  and  dismissed  with  costs,  on  motion  of  Mr. 
John  ,Maynard  Harlan  for  the  appeUees.  Afr.  John  Maynard 
Harlan  for  appellees.   No  one  opporing. 


No.  619.  Anoelo  Schneider,  Plaintiff  in  Error,  if. 
American  Bridge  Company  of  New  York.  In  error  to  the 
Court  of  Appeals  of  the  District  of  Columbia.  November  16, 
1908.  Docketed  and  dismissed  with  costs,  on  moticm  of  Mr. 
Reginald  S.  Hvidekoper  for  the  defendant  in  error.  Mr.  Regir 
nald  S.  Hvidekoper  for  defendant  in  error.   No  one  opposing. 


No.  46.  Sheridan  Eirk  Contract  Company,  Plaintiff  in 
Error,  v.  The  United  States.  In  error  to  the  District  Court 
of  the  United  States  for  the  Southern  District  of  Ohio.  Decem- 
ber 3,  1908.  Dismissed  pursuant  to  the  tenth  rule.  Mr.  D. 
T.  Watson  for  plaintiff  in  error.  The' Attorney  General  for  de- 
fendant in  error. 


No.  444.  John  S.  Hord,  Collector  of  Internal  Revenue, 
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ETC.,  Plaintiff  in  Error,  v.  J.  Cabakovas.  In  error  to  the 
Supreme  Court  of  the  Philippine  Islands.  December  14, 1908. 
Dismissed  with  costs,  on  motion  oif  Mr.  Solicitor  General  Hoyt 
for  the  plaintiff  in  error.  The  Attorney  General  for  plaintiff  in 
error.    No  appearance  for  delendant  in  error. 


No.  68.  Samuel  B.  Hartman,  PErmoNER,  v.  John  D. 
Park  &  Sons  Company.  On  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth  Circuit.  Decem- 
ber 21,  1908.  Dismissed  with  costs,  on  motion  of  counsel  for 
the  petitioner.  Mr,  Frank  F,  Reed  for  petitioner.  Mr.  Wm. 
J.  Shroder  and  Mr.  Alton  B.  Parker  for  respondent. 


No.  79.  Bessie  E.  Stepp  et  al.,  Appellants,  v.  The  Chi- 
cago, Rock  Island  and  Pacific  Railway  Company.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri.  January  4,  1909.  Dismissed  per  stipu- 
lation. Mr.  William  C.  ScarriU  for  appellants.  Mr.  M.  A. 
Ifou^  for  appellee. 


No.  251.  Cumberland  Telephone  A,  Telegraph  Company, 
Appellant,  v.  City  op  Louisville,  Kentucky.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Kentucky.  January  4,  1909.  Dismissed  with  costs,  on 
motion  of  counsel  for  appellant.  Mr.  David  W.  Fairlei^  for 
appellant.    No  appearance  for  appellee. 


No.  296.  H.  V.  Mercer  et  al.,  Trustees  in  Bankruptcy, 
etc..  Appellants,  v.  Andrew  Q.  Dunlop,  Trustee  in  Bank- 
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RUFFCT,  ETC.  Appeal  from  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit.  January  i,  1909.  Dismissed 
per  stipulation.  Mr.  M.  H.  Boutelle  for  appellants.  Mr. 
Hector  Balder  for  appellee. 


No.  378.  R.  Flores  Magon  et  al.,  Appellants,  t;.  The 
Unffed  States.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  CaUfomia.  January  4, 1909. 
Dismissed  pursuant  to  the  tenth  rule.  Mr.  Halvar  Steenerson 
for  appellants.  The  AUamey  General  and  The  SdicUor  General 
for  appellee. 


No.  371.  jABfEs  Rudolph  Garfield,  Secretart  of  the 
Interior,  Plaintiff  in  Error,  v.  The  Unfted  States  ex  rel. 
Benjamin  F.  Vaughan,  Guardian,  etc.;  No.  372.  James 
Rudolph  Garfield,  Secretary  of  the  Interior,  Plaintiff 
IN  Error,  v.  The  Uncted  States  ex  rel.  Edward  A.  Vaughan  ; 
No.  373.  James  Rudolph  Garfield,  Secretart  of  the  In- 
terior, Plaintiff  IN  Error,  v.  The  Uncted  States  ex  rel. 
Benjamin  F.  Vaughan;  and  No.  374.  James  Rudolph  Gar- 
field, Secretary  of  the  Interior,  Plaintiff  in  Error,  v. 
The  United  States  ex  rel.  Ambrose  L.  Rice.  In  error  to 
the  Court  of  Appeals  of  the  District  of  Columbia.  January  18, 
1909.  Dismissed  with  costs  on  motion  of  Mr.  SdicUor  General 
Hoyt  for  the  plaintiff  in  error.  The  Attorney  General  for  plain- 
tiff in  error.  Mr.  Charles  J.  Kappler,  Mr.  Charles  H.  MeriOat, 
Mr.  James  K.  Jones  and  Mr.  Charles  M.  Fechheimer  for  de- 
fendants in  error  in  Nos.  371,  372  and  373.  No  appearance 
for  defendant  in  error  in  No.  374. 


No.  94.  Marcelo  Lea)70  et  al..  Plaintiffs  in  Error,  v. 
The  United  States.    In  error  to  the  Supreme  Court  of  the 
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Philippine  Istands.  January  21, 1909.  DismisBed  piunsuant  to 
tenth  rule.  Mr.  A.  B.  Browne  and  Mr.  Alexander  Brittan  for 
plaintiffs  in  error.    The  Attorney  Qeneral  for  defendant  in  error. 


No.  617.  H.  V.  Mercer  ET  al-^Trubtebs^  etc.,  Appellants, 
V.  MoNrroR  Drill  Compant.  Appeal  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit.  February  23, 
1909.  Dismissed  per  stipulation.  Mr.  M.  B.  BouteUe  for  ap- 
pellants. 
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ACnON& 

L  Affoina  United  8UUe8--Right  of, action  for  deotmdion  or  taking  of 
property  under  Tucker  Act. 

No  action  can  be  maintained  against  the  United  States  for  the  destruc- 
tion or  taking  of  property  under  the  Tucker  Act  of  March  3,  1887, 
c.  359,  24  Stat.  505,  unless  the  United  States  is  bound  by  express 
or  implied  contract  to  oompensa^«  the  owner  therefor  or  unlen  the 
ease  be  one  not  sounding  in  tort.  Juragua  Iron  Co.  v.  United 
States,  1NR. 

2.  ApptUstOUm  of  \  10,  act  of  March  11, 1902. 

The  appUcation  of  {  10  of  the  act  of  March  11, 1902, 32  Stat.  68,  c.  183, 
is  not  limited  to  local  actions  described  m  {  8  of  the  act  of  March  3, 
1875,  e.  137, 18  Stat.  470.    Matter^  of  Dimn,  374. 
See  Bonds,  3,  4;  Pubuc  Oiticbbs,  3; 

CoBFOBATioNs,  1,  2;       Ratb  RsottiiAtion,  15; 
Jurisdiction,  C  2;         Rbmotal  or  Caush; 
Lis  Pxndxns;  Was,  2. 

ACTS  OF  CONOBESS. 

Anti-Trust  Act  of  July  2, 1890  (see  Anti-Trust  Act) :  CtnUitMrUal  Wall 
Paper  Co.  v.  Voight  A  Bona  Co.,  227. 

Banuuptct  Act  of  July  1,  1898  (see  Clerks  of  Oourt) :  United  States  v. 
Marvin,  275.  Section  246  (see  Jurisdiction,  A  20):  F.  L.  Orant 
Shoe  Co.  y.  Laird,  445.  Section  596  (see  Bankruptcy) :  F.  L.  GroiU 
Shoe  Co.  V.  Laiird,  445. 

CliviL  Riqhts,  Rev.  Stat.  {  1979  (see  Jurisdietion,  C  2) :  Moyer  y.  Pea- 
body,  78. 

Claims  Against  Unffrd  Statss,  Act  of  Biarch  3,  1887  (see  Statutes, 
A  8;  War,  2):  Juragua  Iran  Co.  y.  United  States,  2Q7.  Act  of 
liareh  3, 1863,  {  9  (see  Statutes,  A  8) :  lb.    Rey.  Stat.  {  1066:  lb. 

Clerks  of  Court,  Rey.  Stat.  (i^H  638,  828  (see  Qerks  of  Court): 
United  Statee  y.  Marvin,  275. 

Columbia  Rnrxi^  Acts  of  March  2,  1853,  and  February  14,  1859  (see 
States,  3) :  Nielsen  y.  Oregon,  315. 

CoNSPiRACT,  Rey.  Stat.  {5440  (see  Criminal  Law,  2,  3;  Jury  and 
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Jiuon,  4):  Crawford  v.  United  SUUet,  183.    Ber.  SUt.  {{5508, 
5509  (see  Criminal  Law,  4) :  Uniied  Siaia  v.  PaweU,  564. 

DxBKRT  Land  Act  of  March  3,  1877  (see  Jurisdiction,  A  13):  Spokane 
VaL  Land  dt  Water  Co.  v.  Modeon,  565. 

Indictments,  Rev.  Stat.  {.1025  (see  Oiminal  Law,  5):  New  York 
Control  R.  R.  Co.  v.  VwUed  States,  481. 

Intbbstatb  Ck>MMi}RCE,  Act  of  February  4,  1889  (see  Interstate  Gom- 
meroe,  2) :  American  Express  Co.  v.  United  States,  522.  Elkins  Act 
of  February  19, 1903  (see  Interstate  Commerce) :  New  York  Central 
R.  R.  V.  United  States,  481,  500;  American  Express  Co.  v.  United 
States,  522.  Hepburn  Act  of  June  29,  1903  (see  Interstate  Com- 
merce) :  American  Express  Co.  v.  United  States,  522. 

JuDicuL  Districts,  Act  of  Biarch  11, 1902,  {  10  (see  Actions,  2) :  Matter 
of  Dunn,  374. 

Judiciary,  Act  of  March  3>  1891  (see  Judgments  and  Decrees,  2) :  Bagley 
V.  Oeneral  Fire  Extinguisher  Co.,  All.  Sees.  4,  5  (see  Jurisdiction, 
A  19) :  F.  L.  Grant  Shoe  Co.  v.  Laird,  445.  Sec.  5,  c.  3,  as  amended 
by  act  of  July  20, 1897  (see  Jurisdiction,  A  17, 18) :  Rakes  v.  United 
States,  55.  Act  of  March  3, 1905,  c.  1465  (see  Jurisdiction,  A  29) : 
Notley  T*  Brown,  570.  Act  of  March  3, 1905,  {  12  (see  Appeal  and 
Error,  2) :  Laurd  OH  Co.  v.  Morrison,  291.  Act  qf  March  10, 1908 
(see  Certificate  of  Probable  Cause;  Jurisdiction,  A  16):  Bilik  v. 
Strassheun,  551 ;  Ex  parU  Patrick,  555.  Rev.  Stat.  {  629  (see  Ju- 
risdictton,  C  2) :  Moyer  v.  Peabody,  78.  Rev*  Stat.  {  709  (see  Juris- 
diction, A  3):  North  Shore  Boom  Co.  v.  Nieamen  Boom  Co.,  406; 
(see  Jurisdiction,  A  4) :  American  Express  Co.  v.  MuOins,  311 ;  (see 
Jurisdiction,  A  5) :  Thomas  v.  Texas,  278;  (see  Jurisdiction,  A  6) : 
Waters-Pierce  Oil  Co.  v.  Texas,  86;  (see  Jurisdiction,  A  8) :  Thorn- 
tan  V.  Natchez,  559. 

Mnn»  AND  Mining,  Rev.  Stat.  1 2322  (see  Mines  and  Mining,  1) :  Brad- 
ford V.  Morrison,  389. 

Navt,  fiev.  Stat.  { 1624  (see  Courta-Martial,  1,  2):  MuUan  v.  United 
States,  516. 

Phiuppini}  Islands,  Organic  Act  of  July  1, 1902  (see  Fhilippiiie  Islands, 
2):  Carifiov.  Insular  Government,  Ai9. 

Rbm OVAL  OF  Causbs,  Act  of  March  3,  1875,  i  8  (see  Actions,  2) :  Matter 
'  of  Dunn,  314. 

RivBBANDHARBOBAcTBof  March  3, 1899,  {  10,  and  Sept.  19, 1890,  {7 
(see  Jurisdiction,  A  3) :  North  Share  Boom  Co.  y.  Nieomen  Boom 
Co.,  406. 

Surrs  Against  Unffbd  States,  Tucker  Act  of  Mardi  3,  1887  (see  Ao- 
tioidi,  l):JuraguaIronCo.  v.  United  States,  297. 

Tradb-Marx  Act  of  February  20, 1905  (see  JuriscUctioii,  A  22):  Alkine 
V.  Moore,  285. 
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ADMIRALTY. 
Jyn9duiwn  of  HM, 

The  judgment  of  the  admiralty  court  diwniiwing  for  want  of  junadiction 
a  libel  againat  a  veaeel  for  damages  to  a  pipe  on  the  bottom  of  the 
Hudson  River,  affirmed  without  opinion.  Phanix  CcnMi.  Co,  v. 
Central  Hud$on  S.  Co.,  558. 

See  MARinifs  Law. 

AGENTS. 
See  Attobnst  and  Clixmt. 

ALIEN  ENEMIES. 
iSeeWAB^L 

AMENDMENTS  TO  CONSTITUTION. 
Fowrteenih.  See  Gonshtutional  Law. 

AMOUNT  IN  CONTROVERSY. 
See  JuBUDiCTioN,  A  1, 2, 26;  C 1, 3. 

ANTI-TRUST  ACT. 

1.  lUegal  conibmaHan  wiihin  meaning  of. 

Where  a  number  of  manufacturers  situated  in  different  States  engaged 
in  manufacturing  an  article  sold  in  different  States,  organize  a 
selling  company  through  which  their  entire  output  is  sold,  in  ac- 
cordance with  an  agreement  between  themselves,  to  such  persons 
only  as  enter  into  a  purchasing  agreement  by  which  their  sales  are 
restricted,  the  efifect  is  to  restrain  and  monopolize  interstate  and 
foreign  trade  and  commerce  and  is  illegal  imder  the  Anti-Trust 
Act  of  July  2, 1890,  c.  647,  26  Stat.  209;  and  so  held  in  regard  to  a 
combination  of  wall  paper  manufacturers.  Continental  Wall  Paper 
Co.  V.  Voight  A  Sone  Co.,  227. 

2.  DelerminaHon  of  whether  contraelwUhin  prohibits 

In  determining  whether  a  contract  amounts  to  a  combination  in  re- 
straint of  interstate  trade  in  violation  of  the  act  of  July  2,  1890, 
all  the  facts  and  circumstances  will  be  considered.  (AcUyston 
Pipe  Co.  V.  United  States,  175  U.  S.  211,  247.)    Ih. 

ANTI-TRUST  LAWS. 
See  GoNSTmmoNAL  Law,  4, 5, 11, 12; 

SrTATBB,  1. 

VOL.  ocxii— 38 
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APPEAL  AND  ERROR. 

1.  Office  of  writ  of  error  and  of  appeal. 

Writ  of  error  ia  the  general,  and  appeal  the  ezceptionaly  method  of 
bringiDg  caaes  to  this  court.  The  latter  method  ia  in  the  main 
confined  to  equity  cases  and  the  former  is  proper  to  bring  up  a 
judgment  of  the  Supreme  Ck>urt  of  the  Philippine  Islands  affiiming 
a  judgment  of  the  Court  of  Land  Registration  dismissing  an  ap- 
plication for  registration  of  land.  Cariflo  v.  Inndar  Government, 
449. 

2.  Right  to  appeal  or  writ  of  error  to  this  court  in  caees  originating  in 

United  States  courts  in  Indian  Territory, 
The  provisions  in  §  12  of  the  act  of  March  3, 1905,  c.  1479, 33  Stat.  1081, 
for  appeals  and  writs  of  error  from  the  United  States  courts  in 
Indian  Territory  to  the  United  States  Court  of  Appeals  in  the  Indian 
Territory,  and  from  Hiat  court  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  are  exclusive;  uid  there  is  now 
no  appeal  or  writ  of  error  in  such  cases  from  th^  Circuit  Court  of 
Appeab  of  the  E^th  Circuit  to  this  court.  Laurd  OH  Co.  v. 
Morrison,  291. 

3.  Right  of  appeal  from  decisions  of  Court  of  Appeals  for  Indian  Territory. 
Dedoions  of  tiie  Court  of  Appeals  of  the  United  States  for  the  Indian 

Territory  are  final  except  as  made  subject  to  review  by  some  express 
statutory  provision.    lb. 
iSee  Courts,  10;  Jtjbisdiction; 

Courts-Martial,  3;  Mandamus,  3; 

JUDOMXNTB  and  DbCRSBB,  4,  5;       PraCTICB  and  PnOGBDURBy  3; 

Statutes,  A  7. 
ARMY  AND  NAVY, 

iSfse  CoUBTBrMABTIAL. 

ARREST. 
At  Public  Ofrcbsb,  3. 

ASSESSMENT  FOR  TAXES. 
See  CoNSTrrunoNAL  Law,  9, 10. 

ASSIGNMENTS  OF  ERROR. 
Sei  Paactigb  and  Pbocbsubb,  8. 
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ATTORNEY  AND  CLIENT. 

A^0»Bcy  of  aUomey  to  bindievmi  parUm  Prmymption  a$  to  repreoenkh 
turn. 

An  attorn^  must  be  the  agent  of  all  to  bind  all;  and  a  plaintiff  chaig- 
ing  a  conspiracy  between  certain  daimants  and  an  adminiBtrator 
isannot  satisfy  the  burden  of  proof  which  is  on  him  to  show  that  all 
conspired,  by  showing'that  the  same  person  was  attorney  for  sev- 
teal  of  the  defendants,  as  no  presumption  exists  that  he  was  at- 
torney for  all  from  the  fa«st  that,  as  attorney  for  the  administrator, 
he  advised  the  payment  of  all  the  claims*  -McDamd  v.  Traylor, 
428. 

flee  Jvnt  and  Jubobs,  3. 

BANKRUPTCY. 

1.  Provable  dam$  on  wkidi  peHtian  for  adjvdieoHon  of  bankruptcy  can 

be  baaed, 
IVovable  claims,  on  which  a  petition  to  have  ihe  debtor  adjudicated  a 
bankrupt  under  {  596  of  tiie  Bankruptcy  Act  can  be  based,  are 
claims  that  can  be  proved  in  the  proceedings,  and  a  liquidation 
may  be  ordered  on  the  filing  of  the  petition  to  ascertain  whether 
tiie  petition  is  based  on  a  provable  claim.  F.  L.  Orant  Shoe  Co.  y. 
LoM,445. 

2.  Same. 

A  provable  daim  may  be  based  on  the  breach  of  an  express  warranty. 

'*. 

iSee  Dbbts  Du]b  Untisd  Sr^na; 
Glbbxs  of  Court; 
JuBisbicnoN,  A 19, 20, 21. 

BILL  OF  EXCEPnONB. 
See  PRAcncB  akd  FttocBDiTBa/ 1. 

Bnx  OF  LADma 

See  CABBuna,  4, 5. 

BILL  OP  RIGHTS. 
See  FaxuFPum  Islands,  4. 

BONA  FIDES, 
flee  BoNBB^  2. 
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BONDS. 

1.  ReciidU,  right  of  purduuer  to  rdy  upon;  estoppd  of  Miqor  to  assert 

contrary. 
Where  the  officers  having  statutory  authority  to  issue  bonds  have  aiso 
the  statutory  authority  to  determine  whether  conditions  precedent 
have  been  performki,  certify  by  recitals  therein  that  the  bonds  are 
issued  in  virtue  of  the  statute,  such  recitals  import  compliance  with 
the  statute  upon  which  a  bona  fide  purchaser  can  rely,  and  the 
obligor  cannot  against  such  a  purchaser  assert  the  contrary. 
(EvaneviUe  v.  Dennett,  161  U.  S.  434.)  Presidio  County  y.  Noeir 
Young  Bond  Co.,  58. 

2.  Presumption  of  bona  fides  of  purchaser. 

In  the  absence  of  evidence  to  the  contrary  the  presumption  is  that  a 
third  party  producing  a  genuine  negotiable  instrument  is  a  bona 
fide  purchaser  for  value.    lb. 

3.  Interest  coupons;  suit  on,  not  a  suit  on  the  bond. 

Although  a  coupon  is  for  interest  to  become  due  on  the  bond  the  prom- 
ises to  pay  are  as  distinct  as  though  expressed  in  different  instru- 
ments, and,  as  the  bond  and  the  coupons  are  capable  of  separate 
ownership,  a  suit  on  the  bonds  and  a  suit  on  the  coupons  are  based 
on  different  causes  of  action.    75. 

4.  Right  of  holder  to  sue  on  bond  not  affected  by  judgment  in  suit  on  coupons 

to  which  he  was  not  a  party. 
A  bona  fide  purchaser  for  value  before  maturity  of  bonds  is  not  pre- 
cluded or  affected  by  an  adverse  judgment  in  a  suit  on  the  coupons 
of  those  bonds  to  which  suit  he  is  not  a  party  and  of  which  he.  had 
no  notice.    75. 

See  Dbbtb  Dub  Unttbd  Sttatis. 

BOOKS  OF  AOOOUNT. 
See  EviDBNGB,  5. 

BURDEN  OP  PROOF. 
When  onus  suffidenUy  meL 

The  party  having  the  burden  of  proof  is  not  entitled  to  a  reversal  be- 
cause the  jury  was  charged  to  find  against  him  unless  satisfied  that 
he  had  clearly  proved  his  case  even  though  the  word  "dearly''  be 
slightly  overemphasised.     {Ward  v.  Cochran,  150  U.  8.  597.) ' 
Spreckds  v.  Brown,  208. 

See  Attornet  and  Clixmt;       Rate  RaouLATiONy  15, 16; 
Cabbixbs,  3,  4;  VjBsnicr,  1. 
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CANAL  ZONK 

1.  Writ  Of  error  to  review  jydgmeni  of  (he  Svpreme  Court  of  the  Canal 

Zone  dumieeed  for  want  of  juriadietion.    Coulson  v.  Government  of 
the  Canal  Zone,  553. 

2.  Leave  to  file  peiitian  for  habeae  corpus  by  person  aenteneed  by  Supreme 

Court  of  Canal  Zone  denied.    Matter  of  Coulaon,  553. 

CAPITAL  CRIMES. 
See  JuBiSDicnoN,  A  17. 

CARRIERS. 

1.  Duty  to  resist  judicial  process  in  respect  of  goods  carried. 

.  The  duty  of  the  cairier  to  safely  carry  and  promptly  deliver  to  the  con- 
signee the  goods  entrusted  to  it  does  not  require  it  to  fordUy  re- 
sist judicial  proceedings  in  the  courts  of  the  State  into  or  through 
which  the  goods  are  carried.    American  Express  Co.  y.MuUins,Z\l, 

2.  Same. 

While  the  carrier  may  appear  and  contest  the  validity  of  a  seisure  under 
judicial  process  of  goods  in  its  custodyy  if  it  seasonably  notify  the 
owner  and  call  upon  him  to  defend,  it  is  relieved  from  fuither  re- 
sponsibility; and,  in  absence  of  fraud  or  connivance  on  its  .part,  it 
may  plead  the  judgment  rendered  agunst  it  as  a  bar  in  an  action 
brou^t  by  the  owner.    lb. 

3.  VesseU-^Damoffe  to  goods — LidbUiiy  of  carrier — Burden  of  proof  as 

to  cause  of  damage. 
Whei)  goods  which  were  received  in  good  order  on  board  a  vessel  under 
a  bill  of  lading  agreeing  to  deliver  them,  at  termination  of  the 
voyage,  in  like  good  order  and  condition  are  damaged  oh  the  voy- 
age, the  burden  is  on  the  carrier  to  show  that  the  damage  was  . 
occasioned  by  a  peril  for  which  he  was  not  responsible.  (Clark  v. 
BqemweU,  12  How.  272.)    the  Fobnina,  354. 

4.  Vessds — Proof  that  damdge  to  cargo  caused  by  perU  of  the  sea. 

Merely  piroving  that  clamage  to  cargo  was  by  sea  water  does  not  estab- 
lish that  such  damage  was  caused  by  pcail  of  the  sea  within  the  ex- 
ception of  the  bill  of  lading;  in  such  a  case  conjecture  cannot  take 
the  place  of  proof .    {The  O.  R.  Booth,  171  V.S.  450.)   lb. 

5.  Vessels — PerU  of  the  sea  within  meaning  of  bUl  of  lading;  admission 

of  sea  water  as. 
The  question ''  whether  damage  to  the  cargo  of  an  apparently  seaworthy 
cdiip,  through  the  unexplained  admission  of  sea  water,  in  the  absence 
Df  any  proof  of  fault  on  the  part  of  the  officers  or  crew  of  the  ship,  is 
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of  itself  a  sea  peril  within  the  meaning  of  an  ^ception  in  a  biU  of 
lading  exempting  the  carrier  from  the  act  of  God  .  .  loss 
or  damage  from  .  .  •  explosion,  heat  or  fire  on  board  •  •  • 
risk  of  craft  or  hulk  or  transshipment,  and  all  and  every  the  dan- 
gers and  accidents  of  the  seas,  rivers  and  canals  and  of  navigation 
of  whatever  nature  and  kind"  answered  in  the  negative.  Ih, 
See  Constitutional  Law,  7,  8; 

Corporations,  4; 

Intbrstatb  Commsbcb. 

CASES  APPROVED. 
Gaines  v.  Knecht  dt  San,  27  App.  D.  C.  530,  approved  in  Atkins  v. 

Moore,' 285. 
Owen  V.  United  StaUs,  41  Ct.  Q.  69,  approved  in  United  States  v.  Marvin^ 

276. 

CASES  DISTINGUISHED. 
American  Smdti/ng  Co.  v.  Colorado,  204  U.  S.  403,  distinguished  in 

Hammond  Packing  Co.  v.  Arkansas,  322. 
Black  V.  Elkhom,  163  U.  S.  445,  distinguished  in  Bradford  v.  Morrison, 

389. 
Cotton  V.  Hawaii,  211 U.  S.  162,  distinguished  in  Spreckels  v.  Brown,  208. 
Hovey  v.  Elliott,  167  U.  S.  409,  distinguished  in  Hammond  Packing  Co. 

V.  Arkansas,  322. 
In  re  Heff,  197  U.  S.  488,  aa  explained  in  In  re  Lincoln,  202  U.  S.  178, 

distinguished  in  Toy  Toy  v.  Hopkins,  542. 
Northern  Pacific  Railroad  v.  Egeland,  163  U.  S.  93,  distinguished  in 

Texas  A  Pacific  Ry.  Co.  v.  Bourman,  536. 
Shields  V.  Coleman,  157  U.  S.  168,  distinguished  in  Palmer  v.  T^xak,  118. 

CASES  FOLLOWED. 
Addyston  Pipe  Co.  v.  United  States,  175  U.  S.  211,  followed  in  Continental 

Wall  Paper  Co.  v.  Voight  A  Sons  Co.,  227. 
AUen  v.  Southern  Pacific  Co.,  173  tJ.  S.  479,  followed  in  F.  L.  Grant  Shoe 

Co.  y.  Laird,  445. 
American  Sugar  Refining  Co.  v.  United  litotes,  211  XJ;  S.  155,  followed  in 

.   Shaw  V.  United  States,  559. 
Berea  College  v.  Kentucky,  211  tJ.  S.  45,  followed  in  New  Yofk  Central 

R.R.y.  United  States,^!. 
Bemheimer  v.  Converse,  206  U.  S.  516,  followed  in  Bemheimer  v.  Minne- ' 

sofa  Thresher  Mfg.  Co.,  567. 
Brown  v.  United  States,  171  XJ.  S.  631,  followed  in  JLaurd  Oil  Co.  v. 

Morrison,  291. 
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Central  Loan  A  Tr%^  Co.  v:  CamjMl,  173  U.  S.  84,  followed  in  Ham^ 

ffiand  Packing  Co,  v.  Arkansas,  322. 
Chapman  v.  Bowen,  207  U.  S.  89|  followed  in  Clevenger  v.  Chaney, 

662. 
Chicago,  B.  &  Q.  R.  R.  v.  WHliams,  205  U.  S.  444,  followed  in  The 

Fobnina,  354. 
C.  H,  Nichols  Lumber  Co.  v.  Franstm,  203  U.  S.  278,  followed  in  F.  L. 

Grant  Shoe  Co.  y.  Laird,  445. 
Clark  y.Bamwdl,  12  How.  272,  followed  in  The  Folnnna,  354. 
Cochran  V.  Montgomery  County,  199  U.  S.  260,  followed  in  Matter  of 

Dunn,  374. 
Cohens  v.  Virginia,  6  Wheat.  264,  followed  in  WiUeox  v..  Consolidated 

Gas  Co.,  19. 
ConiMUy  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  followed  in  Continental 

WaU  Paper  Co.y.  Voigkt  &  Sons  Co.,'227. 
Connors  v.  United  States,  158  U.  S.  408,  followed  in  New  York  Central 

R.  R.  V.  United  States,  500. 
Consolidated  Rendering  Co.  v.  VermonJl,  207  U.  S.  541,  followed  in  Ham^ 

mond  Packing  Co.  v.  Arkansas,  322. 
Cummings  v.  Chicago,  188  U.  8.  410,  followed  in  North  Shore  Boom  Co. 

V.  Nicomen  Boom  Co.,  406. 
Evansville  v.  DenneU,  161  U.  S.  434,  foUowed  in  Presidio  Comity  v. 

Noel-Young  Bond  Co.,  ^. 
Ex  pdrU  Young,  209  U.  S.  123,  followed  in  WHlcox  v.  Consolidated  Gas 

Co.,  19. 
Farmers*  Loan  A  Trust  Co.  v.  Loibe  iSt  Elec.  Ry.  Co.,  177  U.  S.  59, 

followed  in  Po^n^  V.  7exa«,  118. 
Fauntleroy  v.  Lvm,  210  U.  S.  230,  foUowed  in  American  Express  Co.  v. 

MvUins,  3». 
Ffducft  V.  Moore,  211  U.  S.  1,  followed  in  Johnson  v.  Mueser,  283; 

.  AftifM  V.  Af oore,  285  i  Gaines  v.  iTiiA^,  561. 
HdU  T.  HenJbel,  201  U.  S.  43,  followed  in  Hammond  Packing  Co.  v. 

Arkansas,  322. 
Hodges  y.  United  States,  203  U.  S.  1,  followed  vk  United  States  v.  Powdl, 
.       564.      ' 

Ifansas  City  North%pestem  R.  R.  Co.  v.  Zimmerman,  210  U.  S.  336,  fol- 
lowed in  Ahrams  v.  White,  558. 
XruxmOe  v.  KnoxviOe  Water  Co.,  212  U.  S.  1,  followed  in  WHlcox  v. 

ConsolidatedXJfas  Co.,  19. 
Loibe  i8^«  A  Michigan  Southern  R.  R.  V.  Prentice^  147  U.  S.  101,  fol- 
lowed in  New  York  Central  R.  R.  v.  United  States,  481. 
Lowber  v.  Bangs,  2  Wall.  728,  foUowed  in  Harten  v.  Ldffler,  397. 
New  York  Central  R.  R.  Co.  y.  United  States,  212  U.  S.  481,  followed  in 

Same  y.  Same,  500. 
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Orleans  v.  PlaU,  99  U.  S.  676,  foUowcd  m  Presidio  CcwUy  y.  Nod-Young 

Bond  Co.,  58. 
0^>om  V.  Bank  of  United  States,  9  Wheat.  738,  followed  in  Matter  of 

Dunn,  374. 
People's  Bank  v.  Calhoun,  102  U.  S.  256,  followed  in  Palmer  v.  Texas,  118. 
Ponce  V.  Roman  Catholic  Church,  210  U.  S.  296,  followed  in  Santos  v. 

Roman  Catholic  Church,  463. 
Potter  V.  HaU,  189  U.  S.  292,  followed  in  GreeMOMyer  v.  CoaU,  434. 
Powers  V.  Chesapeake  &  Ohio  Ry.  Co.,  169  U.  S.  92,  foUowed  in  Fritdea 

y.  Boatmen's  Bank,  364. 
/?e  Metrop(ditan  Receivership,  208  U.  S.  90,  followed  in  WiUeox  y.  C<m- 

solidated  Gas  Co.,  19. 
5an  Diego  Land  and  Town  Co.  Casesy  174  U.  S.  739,  189  U.  S.  439, 

followed  InWillcox  v.  Consolidated  Gas  Co.,  19. 
Schick  y.  United  States,  195  U.  S.  65,  followed  in  MuUan  y.  United 

States,  m6. 
Spreckels  Sugar  Refining  Co.  y.  McClain,  192  U.  S.'397,  followed  in 

Bagley  v.  General  Fire  Extinguisher  Co.,  ATI, 
Sturgis  y.  Boyer,  24  How.  110,  followed  in  The  Eugene  F.  Moron,  466. 
The  G.  R.  Booth,  171  U.  S.  450,  foUowed  m  The  FoUnina,  354. 
Tullis  y.  Lake  Erie  dt  Western  R.  R.  Co.,  175  U.  S.  348,  followed  in 

Pittsburg,  Cinn.,  C.  A  St.  Louis  Ry.  Co.  v,  Lightheiser,  560. 
United  States  v.  FinneU,  185  U.  S.  236,  followed  in  United  States  y. 

Marvin,  275. 
Vance  y.  Burhank,  101  U.  S.  514,  followed  in  Greenameyer  y.  Coate, 

434. 
Wabash  Railroad  y.  Adelbert  College,  208  U.  S.  38,  followed  in  Palmer  y. 

Texas,  118. 
Ward  y.  Cochran,  150  U.  S.  597,  followed  in  Spreckels  y.  Broum,  203.* 
Washington  Gas  Light  Co.  y.  Lansden,  172  U.  S.  334,  followed  in  New 

York  Central  R.  R.  v.  United  States,  481. 
Water,  Light  dt  Gas  Co.  y.  Hutchinson,  Tffl  U^  S.  385,  followed  in  Same 

y.  Same,  555. 
Wedding  y.  MeyUr,  192  U.  S.  573,  followed  in  Nidsbn  y.  Or«SPon,  315. 
Western  Loan  Co.  y.  BvUe  dc  Boston  Mining  Co.,  210  U.  S.  368,  fol- 
lowed in  Western  Loan  Co.  y.  Colorado  Smelting  A  Mining  Co.,  556. 
Wiborg  y.  I/nttoef  States,  163  U.  S.  632,  foDowed  in  Crawford  y.  C/nded 

States,  183. 
WilliametU  Iron  Bridge  Co.  y.  Hatch,  125  U.  8.  1,  followed  in  North 

Shore  Boom  Co.  y.  Nieomen  Boom  Co.,  406. 

CASES  NOT  K)LLOWED. 
BaU,  Hutchings  A  Co.  v.  Presidio  County,  88  Texas,  60,  not  followed  in 
Presidio  County  y.  Nod-Young  Bond  Co.,  58. 
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CERTIFICATE  OF  PROBABLE  CAUSE. 
Appeal  from  ptdgment  of  CvrcuU  Court  denying  habeas  eorpuB  diemieeed 
far  want  of  certificaU  of  probable  cquee  conformably  to  act  of  March  10, 
1908,  c.  76,  35  Slat.  40.    Bilik  o.  StraaBheim,  551;  Ex  parte  Pat- 
rick, 555. 

CERTIFIED  QUESTIONS. 
See  PBAcncs  and  Procsdurb,  7,  8. 

CHARGE  TO  JURY. 
See  Inbtructionb  to  Jurt. 

CHINESE  EXCLUSION. 
See  IiiiiiQRATiON. 

CmZENB. 
See  War. 

CIVIL  RIGHTS. 

iSee  Jurisdiction,  C.  2; 
JuRt  AND  Jurors,  6. 

CLAIMS  AGAINST  UNITED  STATES. 
iSee  Statutsb,  A  8; 
War,,2. 

CLASSIFICATION. 
9ee  CoNsnTUTiONAL  Law,  15, 16, 18, 20, 21. 

CLERK  OF  COURT. 

Compeneation  to  which  eniUled;  references  to  referee  in  bankruptcy. 

The  bankruptcy  court  of  the  United  States  is  Alwa/s  open  for  the 
transaction  of  bumness  whether  the  judge  be  personally  present  or 
not;  and,  under  {(  574,  638,  828,  Rev.  Stat.,  and  chap.  II,  {  2  of 
the  Bankruptcy  Act  of  July  1,  1898,  c.  541,  30.  Stat.  544,  545, 
clerks  of  the  United  States  courts  are  entitled  to  the  per  diem 
compensation  for  those  days  od  which  voluntary  petitions  in  bank- 
ruptcy are  referred  to  the  referee  during  the  absence  of  the  judge.  . 
(Uniied  States  v.  Fuinetf,  185  U.  S.  236,  followed;  Owen  v.  United 
iStelM  41 C.  a.  60,  approved.)    United  StaUs  v.  Marvin,  275. 

COLLATERAL  ATTACK. 
See  JuDGiiaNTB  and  Dbcrbbs,  4, 5. 
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COLLISION  OF  VESSELS. 
flee  Mabhhis  Law. 

COLUMBIA  RIVER. 
iSee  States,  3,  5. 

COMBINATIONS  IN  RESTRAINT  OF  TRADE. 
iSee  Anti-Trubt  Act;  States,  2; 

Constitutional  Law,  4;       Vendor  and  Vendee,  3. 

COMMERCE. 
iSee  Interstate  ComiBBCB. 

COMMERCIAL  LAW. 
See  Courts,  18; 
Lis  Pendens. 

COMMISSIONER  OF  PATENTS. 
iSee  Jurisdiction,  A  22,  23,  24. 

COMMON  CARRIERS. 
See  Carriers;  Corporations,  4; 

Constitutional  Law,  7, 8;       Interstate  Commerce. 

COMMON  LAW. 
iSee  Jury  and  Jurors,  2; 

Local  Law  (Dist.'of  Col.). 

CONDEMNATION  PROCEEDINGS. 
iSee  Mandamus,  1. 

CONFISCATION. 
5cc  Constitutional  Law,  23; 
Coui(T8,  4,  6; 
Rate  Regulation. 

CONFLICT  OF  COURTS. 
iSee  Courts,  8,  9, 11, 12, 18. 

CONGRESS. 

L  ACTS  OF. 
^ee  Acts  of  Congress. 
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II.  POWERS  OF. 
To  mdfjeet  earporaiionB  to  criminal  proaacitftom 

GoQgreeB  can  impute  to  a  oorporation  the  oommiwion  of  oertain  criminal 
.  offenaea  and  subject  it  to  criminal  prosecution  therefor.   New  York 
Central  B.  R.  v.  United  States,  481. 

See  iNTmunrATB  Goioisbcb,  1,  6; 

JUMCIAL  AND  LlOIBLATiya  FUNCTIONB. 

CONSPIRACY 
See  AiroBNar  Ain>  Cubnt;       Jubisdiction,  C  1; 
Gbuunal  Law,  2, 3, 4;         Jubt  and  Jurobs,  3, 4. 

OONSTITDTIONAL  LAW. 

1.  Contract  impairment — Revocation  of  permit  to  foreign  earporation  to  do 

bueinese  within  State. 
Where  the  state  court  has  decided  that  the  penal  provisions  of  a  statute 
relate  to  both  domestic  and  foreign  corporations,  a  foreign  corpora- 
tion cannot  claim  that  the  contract  between  it  and  the  State  admit- 
.  ting  it,  on  payment  of  the  franchise  tax,  to  do  business  on  the  same 
terms  as  a  domestic  corporation  has  been  impaired  by  the  revoca- 
tion of  its' permit  for  violation  of  such  statute.  Am,  Smelting  Co, 
V.  Colorado,  204  U.  S.  403,  distinguished.  Hammond  Packing  Co.  v. 
Arkaneae,  322. 

2.  Dt^  process  of  law;  eireumetaihces /determinative  of  ^ 

What  is  due  process  of  law  depends  on  circumstances,  and  varies  with 
the  subject-matter  and  necessities  of  the  situation.  Moyer  v.  Pea- 
body,  78. 

3.  Due  process  of  law — Convictum  for  acts  tending  or  reasonably  calcu- 

lated to  bring  about  thing  prohibited,  not  denial  of. 
Where  defendant  has  had  a  fair  trial  and  the  question  of  liability  has 
been  submitted  to  a  jury  and  the  judgment  reviewed  and  sustained 
by  an  appellate  court,  this  court  will  not  hold  that  there  has  been  a 
deprivation  of  due  process  of  law  because  the  state  statute  per- 
mitted, and  the  comrt  charged,  that  conviction  could  be  had  not 
only  for  acts  accomplishing,  but  also  for  those  tending  or  reason- 
ably calculated  >  to  bring  about,  the  things  prohibited.  Waters- 
Pierce  Oil  Co.  v.  Texas  (No.  1),  86. 

4.  Ihu  process  of  tow;  vatidity  of  Texas  qnti4nist  laws. 

The  anti-trust  laws  of  Texas  involved  in  this  case  are  not  uncoQstitu- 
tional  as  depriving  anyone  of  due  process  of  law  because  vsgue  and 
indefinite  as  prohibiting;  acts  which  "tend"  or  are  ''reas6nably 
calculated"  to  restrain  trade  and  prevent  competition.    lb. 
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5.  Due  process  of  law;  excessiveness  of  fine  amounting  io  deprivation  of 

property  without. 
Where  a  state  anti-tniBt  law  fixed  penalties  at  $5,000  a  day,  and,  after 
verdict  of  guilty  for  over  300  days,  a  defendant  corporation  was 
fined  over  $1,600,000,  this  court  will  not  hold  that  the  fine  is  so 
excessive  as  to  amount  to  deprivation  of  property  without  due 
process  of  law  where,  it  appears  that  the  businiess  was  extensive 
and  profitable  during  the  period  of  violation,  and  that  the  corpora- 
tion has  over  $40,000,000  of  assets  and  has  declared  dividends 
amounting  to  several  hundred  per  cent.    lb, 

6.  Due  process  of  law;  appointment,  by  state  court,  of  receiver,  on  tesHnumy 

taken  in  another  suit. 
Procedure  in  matters  under  its  jurisdiction  is  for  the  State  and  its 
courts  to  determine;  and  nothing  in  the  Federal  Constitution  pre- 
vents a  state  court  from  acting  in  a  proceeding  for  receivership  of 
a  corporation  brought  by  the  State  on  testimony  taken  in  the  suit 
by  the  State  a^nst  the  same  corporation  and  on  the  judgment 
in  which  suit  the  receivership  proceeding  is  based.  Waters-Pierce 
Oa  Co.  y.  Texas  {No.  2),  112. 

7.  Due  process  of  law;  deprivation  of  property — Validity  of  requvrtment 

as  io  use  of  cars  by  connecting  carriers. 
A  provision  in  the  constitution  of  a  State  that  a  carrier  must  deliver  its 
cars  to  connecting^  carriers  without  providing  adequate  protection 
for  their  return,  or  compensaticm  for  their  use,  amounts  to  a  taking 
of  property  without  due  process  of  law  within  the  meaning  of  the 
Fourteenth  Amendment;  and  so  held  as  to  ({  213,  214  of  the  con- 
stitution of  Kentucky.  Louisville  Ac.  R.  R.  Co.  v.  Stockyards  Co., 
132. 

8.  Due  proe^  of  law;  deprivation  of  property — Validity  of  law  respecting 

use  of  carrier's  property  by  competing  roads. 
The  duty  of  a  carrier  to  accept  goods  tendered  at  its  station  does  not 
require  it  to  accept  cars  offered  by  competing  roads  at  arbitrary 
points  near  its  terminus  for  the  purpose  of  using  its  terminal 
station.  A  law  requiring  the  carrier  s6.  to  do  is  unconstitutional  as 
taking  property  without  due  process  of  law.    /6. 

9.  Due  process  of  lav^^Sufficiency  of  description  of  property  to  sustain  tax 

sale. 
Although  a  description  may  not  be  technically  corr6ct,  if  it  identifies 
the  land  it  will  sqstain  a  conveyance;  br^  as  in  this  case,  an  ttSDOon 
ment  for  taxes,  and  notice  of  sale  therefor  when  delinquent;  and, 
if  the  owner  knows  ihai  the  property  iao  described  b  his,  he  is  not, 


Digitized  by 


Google 


INDEX.  606 

by  reason  of  the  deficient  description,  deprived  of  his  property 
.without  due  prooess  of  law.    Ontario  Land  Co.  v.  Yordy,  152. 

10.  Due  process  of  taw;  deprivaHon  of  property;  effect  of  tax  sale  where 
property  assessed  to  unknown  or  other  persons. 

Where,  as  in  the  State  of  Washington,  tax  proceeding  are  in  rem, 
owners  are  bound  to  take  notice  thereof  and  to  pay  taxes  on  their 
property,  even  if  afloooood  to  unknown  or  other  persons;  and,  if  an 
owner  stands  by 'and  sees  the  property  sold  for  delinquent  taxes, 
he  is  not  thereby  deprived  of  his  property  without  due  process  of 
law.    lb. 

11.  Due  process  of  law — Validity  of  state  statute  requiring  corporations  to 
produce  hooks  and  papers — Arkansas  antirtrusi  law. 

A  state  statute  requiring  corporations  to  produce  books  and  papers 
which  has  been  construed  by  the  highest  court  of  the  State  to  the 
effect  that  its  requirements  are  satisfied  by  a  bona  fide  effort  to  com- 
ply ¥nth  its  provisions  or  a  reasonable  showibjg  of  inability  to  com- 
ply therewith  is  not  an  arbitrary  and  imjttot  exercise  of  authority 
repugnant  to  the  due  process  clause  of  the  Fourteenth  Amend- 
ment, and  BO  held  as  to  such  provisioqs  in  the  Arkansas  anti- 
trust law.    Hammond  Packing  Co.  v.  Arkansas,  322. 

12.  Due  prooess  of  law— Effect  of  order  requiring  corporation  to  produce 
books  and  papers  m  suit  under  state  arUi-trust  law. 

An  order  made  pursuant,  to  statute  in  a  suit  for*  penalties  for  violations 
of  a  state  anti-trust  law  requiring  a  corporation  to  produce  books 
and  papers  does  not  deny  due  process  of  law  because  thereunder  the 
State  may  elicit  proof  not  only  as  to  the  liability  of  the  corporation 
but  abo  proof  in  its  possession  relevant  to  its  defease.  {Con- 
^idated  Rendering  Co.  v.  Vermont,  207  U.  S.  541 ;  Hale  v.  Henkd, 
201U,S.43.)    Ih. 

13.  Due  process  of  law;  materiality  of  nuOive  of  State  in  acting  under  valid 
statute. 

If  a  state  statute  requiring  the  production  of  papers  is  constitutional 
the  motive  of  the  State  for  acting  thereunder  is  inmiaterial.    lb. 

14.  Due  process  of  law— Effect  to  deny,  of  order  striking  out  answer  of 
corporation  for  refusal  to  produce-emdence. 

A  state  statute  requiring  corporations  to  produce,  and  creating  a  pre- 
rimiption  of  fact  as  to  bad  faith  and  untruth  of  a  defense  by  reason 
of  suppression  of  material  evidence,  does  not  deny  due  process  of 
law;  nor  does  an  order  of  the  court  based  on  such  a  statute  striking 
out  the  answer  of  a  defendant  corporation  which  has  refused  to 
produce- material  evidence  deny  due  process  and  condemn  him 
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imheaid.  Hovey  v.  EUiaU,  167  U.  S.-  409,  in  which  the  older  strik- 
ing the  answer  from  the  files  was  in  the  nature  of  a  punishment  for 
contempt,  distinguished.    /&• 

8eeInfr€L,2i,2S;       Immigration; 

CouBiB,  7;  Rats  Bbqitiation,  6; 

Statu,  L. 

16.  Equal  proiedwn  of  law9--<!lamficaium  by  State  of  corporoHona  and 
indMduaU  in  revpfid  of  doing  of  hwinua  vriihin  ito  borders. 

The  diffe^ce  between  the  extent  of  the  power  which  the  State  may 
exert  over  the  doing  of  business  within  its  borders  by  an  individual, 
and  that  which  it  can  exercise  as  to  corporations,  furnishes  a  dis- 
tinction authorising  a  classification  between  the  two  whidi  does 
not  violate  the  equal  protection  clause  of  ^the  Fourteenth  Amend- 
ment.   /&. 

16.  Equal  prcioetian  of  lawo — Cton/Eootfum  of  corporaHona  and  tiulmd- 
uak~-'8eparability  of  prooitums  of  stale  statute  as  to  individuals  af- 
fecting oondUutionali^  as  to  corporations. 

Where,  as  in  this  case,  penal  provisions  as  to  individuals  are  separable, 
and  the  sta^  court  has  so  construed  the  statute,  any  lack  of  con- 
stitutional authority  to  enact  the  statute  as  to  individuals  would 
not  lender  the  statute  unconstitutional  as  to  corporations.    lb. 

17.  Equal  protection  ofL  laws;  effed  of  staMory  regulationa  dealing  €x- 
dueiindy  vrith  persons  or  property  outside  of  Stated 

Statutory  regulations  dealing  exclusively  with  persons  or  property  not 
within  the  borders  of  the  State,  if  otherwise  valid,  ar6  not  uncon-  . 
stitutional  as  denjdng  equal  protection  of  the  law.    (Central  Loan 
d:  Trust  Co.  Y.CampbeU,l7ZV.&,M.)    lb. 

18.  Equal  protection  of  taum^Power  of  State  to  daseify  corporations  and 
.  individuals. 

The  wider  scope  of  the  power  of  the  State  over  corporations  than  over 
individuals  affords  a  basis  for  separate  classification  as  to  the  pro- 
duction of  books  and  papers.    lb. 

19.  Equal  protection  of  taws;  deprivation  by  state -statute  imposing  over- 


Ex  parte  Young,  209  U.  S.  123,  foUowed  as  to  the  unconstitutionality  of 
provisions  ii  a  state  statute  f<Mr  penalties  for  violations  so  enonnous 
aa  to  be  overwhelming.    WiUoox  v.  Conselidalsd  Qas  Co.,  19. 

•SO.  Equbl  protection  of  taws;  reasonableness  qf  ctassification  in  reaped  of 

gas  rates. 
Rovision  in  a  gas  rate  act  establishing  one  rate  for  the  munidpalily 
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and  anothfir  for  individual  consumers  is  not  an  unreasonable 
classification  and  does  not  render  the  act  unconstitutional  under 
the  equal  protection  clause  of  the  Fourteenth  Amendment.    /&. 

21.  Equal  proieetion  of  Iowa;  right  to  complain  of  doBtifieatian  in  respect 
of  gas  rates. 

Where  none  of  the  different  dnsHOH  of  consumers  complain  of  different 
rates  the  corporation  cannot  complain  of  such  differences  provided 
the  total  receipts  pre  sufficient  to  ^eld  an  adequate  return.    lb. 

22.  FuU  faith  and  credit  clause;  judgment  again^  stranger  not  wUkin. 
The  full  faith  and  credit  clause  of  the  Constitution  does  not  give  any 

force  to  a  judgment  against  a  stranger;  and  a  decision  that  a  de- 
fendant is  not  estopped  by  a  judgment  by  reason  of  notice  given 
to  him  to  defend  does  not  amount,  even  if  wrong,  to  a  refusal  to 
give  effect  to  the  judgment  within  the  meaning  of  the  full  faith  and 
credit  clause  of  the  Constitution.  Bagley  v.  General  Fire  Extinr 
guisher  Co.,  ^77. 

See  JuDGiONn  and  DacsBaB,  3; 

JUUSDICTION,  A  4. 

28.  Property  ri^Us;  deprimticn  wiihout  just  compeneaHon. 

A  provision  in  a  state  stfktute,  requiring  a  public  service  corporation  to 
perform  its  service  in  such  a  manner  tha>t  its  entire  plant  would 
have  to  be  rebuilt  at  a  cost  on  which  no  return  could  be  obtained 
at  the  rate  fixed,  deprives  the  company  of  its  ability  to  secure  such 
return  and  is  unconstitutional  and  ^id.  WiUoox  v.  Consdidated 
Oas  Co.,  19. 

2L  Searches  and  seieures — Validity  of  state  statute  requiring  production 
by  corp&ration  of  its  books  and  papere. 

Under  the  visitorial  powers  of  a  State  over  corporations  doing  business 
within  its  borders  it  is  competent  for  it  to  compel  such  corporations 
to  produce  their  books  and  papers  for  investigation  and  to  re? 
quire  the  testimony  of  thdr  officers  and  employes  to  ascertain 
whether  Hs  laws  have  been  complied  with,  and  this  power  extends 
to  the  production  of  books  and  papers  kept  outside  of  the  State, 
and  a  statute  requiring  such  production  does  not  amount  to  an 
unreasonable  search  or  seizure  or  a  denial^  of  due  process  of  law. 
(Consolidated  Rendering  Co.  v.  Vermont,  207  U.  8.  541.)  Hanh 
mond  Paddng  Co.  y:  Arkansas,  Z22. 

25»  Searches  and  seimtres;  effect  of  Fourteenth  Amendment  to  prohibit, 

unreasonable. 
Quare  and  not  decided  whether  the  due  process  clause  of  the  Fourteenth 
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.  Amendment  embraces  in  its  general  terms  a  prohibition  of  unrea- 
sonable «eardies  or  seisures.    /&. 

OeneraOy.    See  Intsbstatb  Commbbcx,  7. 

CONSTRUCTION  OF  STATUTES. 
See  Statutbb,  A. 

CONTRACTS. 

1.  CimeinietumiDhere  meaning  not  dear. 

Where  its  meaning  is  not  dear,  a  contract  is  to  be  construed  in  the 
li^t  of  circumstances  surrounding  the  parties  when  the  contract 
was  made  and  &  practical  interpretation  given  thereto.  (Lowber 
Y.  Bangs,  2  Wall.  728.)    Harten  v.  LdffUr,  397. 

2.  AdmimbUiiy  of  oral  evidence  to  identify  property deecrtbed  as  "dbo^." 
"About''  is  a  relative,  and  frequently  ambiguous,  term,  the  precise 

meaning  of  which  is  afifected  by  circumstances;  and  oral  evidence 
is  not  inconsistent  with,  or  contradictory  of,  a  written  contract 
^diich  simply  identifies  property  as  shown  on  a  diagram  annexed 
therqto,  and  is  admissible  to  show  the  intent  of  the  parties  in  the 
lin^t  of  the  surrounding  circumstances.    lb. 

3.  Damagee;  measure  of,  for  breach  of  contract  to  sell  real  estate. 
Where  the  vender  sues  for  breach  of  a  contract  to  sell  real  estate  and 

the  benefit  of  the.  business  and  goodwill  as  well,  the  measure  of 
damages  is  the  differences  between  the  purchase  price  and  the 
market  value  at  the  time  of  the  contract  and  evidence  aa  to  the 
value  of  each  item  is  admissible.    76. 

4.  AdmissibiRly  of  hypothetdcal  question  as  to  value  of  property  in  adion 

for  breath  of  contract  to  sell. 
A  h3rpothetical  question  of  value  of  property  is  not  admissible  when 
there  is  no  evidence  to  support  the  hypothesis  on  which  it  b  baaed. 
lb. 

6.  Duty  of  courts  to  deny  aid  to  carry  out  illegal  toniraets. 

The  oQurt  cannot  lend  its  aid  in  any  way  to  a  party  seeking  to  realise 
the  frdts  of  an  iOegal  contract,  and,  while 'this  may  at  times,  result 
in  relieving  a  purchaser  from  paying  for  what  he  has  had,  public 
policy  demands  that  the  court  deny  its  aid  to  canry  out  illegal  ^n- 
tracts  without  regard  to. individual  interests,  or  knowledge  of  tUe 
parties.    Continental  Wall  Paper  Co^  v,  Voight  dt  Sons  Co.,  227. 
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6.  lUegal;  effect  of  refuaalio  enforce. 

The  refusal  of  judicial  aid  to  enforce  illegal  contracts  tends  to  reduce 
such  transactions,    /b. 

See  Anti-Trust  Act;  Criminal  Law,  2, 6; 

Bonds,  3;  Jurisdiction,  A  10; 

GONSTTTUTIONAL  LaW,  1 ;  STATES,  1 ; 

VXNDOR  AND  VsNDBE,  3. 

CONVEYANCES. 
iSee  CoNSTrruTioNAL  Law,  9; 
Local  Law  (Haw.). 

CONVICTS. 
See  EvibBNCX,  3. 

CORPORATIONS. 

1.  Locus  of  Federal  corporation  for  purposes  of  9uU. 

Notwithstanding  that  it  maintains  an  office  in  another  State,  the  de- 
fendant corporation  which  was  organized  under  an  act  of  Congress 
is  suable  in  the  district  designated  by  it  as  where  its  office  is  lo- 
cated and  in  which  its  agent  resides  and  its  directors  meet  to  affirm 
their  acts  adopted  in  the  other  State.    Matter  of  Dunn,  374. 

2.  LiabQiiy  for  acts  of  agent. 

In  actions  for  tort  a  corporation  may  be  held  responsible  for  damages 
for  the  acts  of  its  agent  within  the  scope  of  his  employment.  Lake 
Shore  <t  Michigan  Southern  R.  R.  v.  Prentice,  147  U.  S.  101,  even 
if  done  wantonly,  recklessly  or  against  the  express  orders  of  the 
principal.    New  York  Central  R.  R.  v.  United  States,  481. 

3.  Liability  for  acts  of  agent, 

A  corporation  is  responsible  for  acts  not  within  its  agent's  powers 
strictly  construed  but  assumed  to  be  done  by  him  when  employ- 
ing authorised  powers,  and  in  such  a  case  no  written  authcmty 
under  seal  is  necessary.  (Washington  Gas  Light  Co,  v.  Lansden,  172 
U.S.  584.)    lb. 

4.  LMnlity  for  acts  of  agent  in  respect  of  rates  for  transportation. 

The  act  of  an  agent  exercising  the  authority  of  a  corporation  which  is  a 
common  carrier  to.  make  rates  for  transportation  may  be  con- 
trolled, in  the  interest  of  public  policy,  by  imputing  his  act  to  the 
dtfrier  itself  and  imposing  penalties  therefor  upon  the  carrier.    /6. 

5.  Criminal  capacity. 

While  corporations  cannot  commit  some  crimes,  they  can  commit 

VOL.  CCXII— 39 
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Grimes  which  oonBist  in  puiposely  doing  thingji  prohiUted  by 
statute,  and  in  such  case  th^  can  be  charged  with*  knowledge  of 
acts  Of  their  agents  who  act  within  the  authority  oonferxed  upon 
them.    Ih. 

&.  StodehoUers*  liabilUy;  enfateemerU  of. 

A  judgment  of  the  hig^iest  court  of  Coniiecticut,  involving  the  lialnltty 
of  stockholders,  under  provisions  in  the  constitution  of  Minnesota, 
reversed  on  the  authority  of  Bernkemer  v.  Converw^  206  U.  S.  516. 
Conver9e  v.  Minnesota  Thresher  Mfg.  Co.,  567* 
See  GoNoiUBSSi  Powbrs  op;  Judicial  Nones,  1 ; 

Constitutional  Law,  1,  6,        Local  Law  (Kan.); 

11, 12, 15, 16, 18, 23, 24;         Mandamus,  2; 
Courts,  2,  4;  Removal  of  Causes,  4;  ' 

Intebstate  Commebce,  d;       Rate  Regulation; 
6,  i,  8, 14;  States,  7, 8, 9. 

COSTS. 
iSee  Rbceivebs. 

COUPONS. 
See  Bonds,  3,  4. 

COURTS. 
1.  Refusal  to  enforce  legielaiion. 
While  courts  may  refuse  to  enforce  legislation  on  constitutional  grounds 

the  power  should  only  be  exercised  in  the  clearest  cases.    KnoxviUe 

y.KnoxmtteWaterCo.,1. 

2v  Federal  interference  with  enforcement  of  state  regulation  fixing  rates  for 
public  service  corporation. 

Federal  courts  should  not  declare  an  ordinance  fixing  rates  for  a  public 
service  corporation  unconstitutional  and  suspend  its  operation 
before  it  goes  into  effect  unless  the  rate  is  clearly  confiscatory ;  and 
.  unless  complainant  furnishes  substantial  evidence  to  that  effect, 
the  bill  should  be  dismissed  without  prejudice  to  a  further  applica^ 
tion  to  the  courts  if  the  rate  after  going  into*  effect  is  actuaUy  con- 
fiscatory,   lb. 

i.  Duty  to  take  jurisdietion-^Right  of  party  to  choose  tribunaL 

It  is  not  a  question  of  discretion  or  comity  for  the  Federal  court  to  take 

jurisdiction  of  a  case;  it  is  the  duty  of  that  court  tq^take  jurisdio* 

tion  when  properly  appealed  to;  and  it  should  not  be  criUcised  for 

so  doing  even  though  the  case  be  one  of  local  interest.    Cohens  v. 
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ytr(^nta,6Wheat.264,404.  The  right  of  a  party  plaintiff  to  choom 
the  Federal  court  i^nnot  be  properly  denied.  (Re  Metropolitan 
Receivership,  208  U.  S.  90, 110.)    WiUcoi  v.  Coneolidated  Gas  Co.,  19. 

4.  Interf&ence  with  legislative  act  fixing  rates, 

Ratee,  wKen  fisrad  by  legislative  authority,  for  public  service  corpora- 
tions, should  allow  a  fair  return  upon  the  reasonable  value  qf  the 
property  at  the  time  it  is  being  used,  but  the  legislative  act  will  not 
be  declared  invalid  by  the  courts  unless  the  rates  are  so  unreason- 
ably low  that  their  enforcement  would  amount  to  taking  the  prop- 
erty for  public  use  without  compensation.  (San  Diego  Land  and 
Toum  Co.  Cases,  174  U.  S.  739;  189  U.  S.  439.)    lb. 

5.  Same. 

Except  in  very  clear  cases,  courts  should  not  interfere  with  state  raie 
legislation  before  the  legislation  goes  into  effect.  (Knoxville  v« 
KnoxviUe  Water  Co.,  ante,  p.  1.)    lb. 

6.  Same. 

Value  of  the  property  employed  being  an  essential  element  in  determin- 
ing whether  a  rate  is  or  is  not  confiscatory,  and  being  also  largely  a 
matter  of  opinion,  where  the  determination  of  the  question  de- 
pends upon  such  value,  a  court  of  equity  should  hesitate  to  inter- 
fere by  injunction  to  suspend  the  rate  before  it  goes  into  operation 
and  a  fair  trial  has  been  made.    lb. 

7.  Powers  of  this  court  to  interfere  with  state  legislation  in  fixing,  and 

jydicial  action  in  imposing,  fines. 
The  fixing  of  punishment  for  crimes  and  penalties  for  unlawful  acts  is 
within  the  police  power  of  the  State,  and  this  court  cannot  inter-, 
fere  with  state  legislation  in  fixing  fines,  or  judicial  action  in  im- 
posing them,  unless  so  grossly  excessive  as  to  amount  to  depriva- 
tion of  property  without  due  process  of  law.  Waters-Pierce  Oil  Co. 
v.  Texas  {No.  1),  86. 

8.  Federal  and  state;  duty  to  respect  jurisdiction  of  each  other. 

As  the  Federal  and  the  state  court  exercise  jurisdiction  within  the  same 
territory,  derived  from  and  controlled  by  separate  authority^  each 
must  respect  the  jurisdiction  acquired  over  property  by  the  other. 
Palmer  v.  Texas,  118. 

9.  Exclusiveness  of  jurisdiction  over  property. 

When  either  a  Federal,  or  a  state,  court  of  competent  jurisdiction  takes 
possession  of ,  or  acquires  jurisdiction  over,  property,  that  property 
is  as  effectually  withdrawn  from  the  jurisdiction  of  the  other  court 
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as  though  removed  to  the  teijitory  of  anotner'sovereignty.  ( Wabash 
Railroad  v.  AdelbeH  College,  208  IJ.  S.  38,  54.)    lb. 

10.  Jtariadiction  over  property;  effect  of  the  giving  of  a  eupereedeae  pending 
appeal  from  order  appointing  receiver. 

JuriBdiction  over  property,  properly  acquired  by  the  state  court  on  the 
qualification  of  the  receiver,  is  not  lost  by  the  giving  of  a  euper- 
eedeaa  pending  appeal  which,  as  in  this  case,  merely  suspends  the 
order  of  appointment.    76. 

11.  Jtariadiction  over  property;  right  to  limit  interference  by  other  courts. 
When  a  state  court  has  acquired  jurisdiction  over  property  before  any 

application  is  made  to  the  Federal  court  it  has  the  right  while  law- 
fully exercising  that  jurisdiction  to  determine  how  far  it  will  per- 
mit any  other  court  to  interfere  therewith.  {People's  Bank  v. 
Calhoun,  102  U.  8.  256.)    lb. 

12.  Jurisdiction  over  property;  accrual  on  appointment  and  qualifUxUi^ 
receiver. 

Jurisdiction  over  property  by  a  state  court  so  as  to  withdraw  it  from 
the  jurisdiction  of  Federal  courts  in  the  same  territory,  does  not 
necessarily  depend  on  possession,  but  is  Required  as  soon  as  the 
receiver  has  been  appointed  and  has  qualified.  Farmers'  Loan  A 
Trust  Co,  V.  Lake  St,  Electric  Railway  Co,,  177  U.  S.  59,  followed; 
Shields  V.  Coleman,  157  U.  S.  168,  distinguished.    lb. 

13.  Federal  courts  bound  by  state  court's  construction  of  stale  statutes. 
The  courts  of  a  State  construe  its  statutes  and  their  judgment  is  con- 
clusive in  the  Federal  courts.    lb. 

14.  Discretionary  power  to  determine  rights. 

The  law  must  save  the  ri^ts  of  parties  and  not  leave  them  to  the  dis- 
cretion of  the  courts  as  such,  Louisville  Ac,  R,  R,  Co.  v.  Stockyards 
Co.,  132. 

15.  Power  to  cure  defect  in  provision  of  state  constitution. 

Where  a  general  provision  in  the  constitution  of  a  State  is  void  as  tak- 
ing property  without  due  process  or  compensation,  and  compensa- 
tion has  not  been  provided  by  statute,  the  defect  cannot  be  cured 
by  the  courts  inserting  provisions  for  compensation  in  judgments 
under  such  constitutional  provision,    lb. 

16.  Wisdom  of  legislation  no  concern  of. 

Where  the  subject  is  within  the  power  of  the  State  it  is  not  within  the 
province  of  the  judiciary  to  disregard  statutory  standards  on  the 


Digitized  by 


Google 


INDEX.  618 

ground  that  the  lefpslature  did  not  aict  wisely  in  enftctinjg  them. . 
WaUr^Pierce  Oil  Co.  Y.Dudms,  159. 

17.  Potoer  of  this  covrtio  rdievefrom  effects  of  mittate  of  Uno. 
RelieC  cannot  be.  afforded  by  this  court  to  one  ^o  violates  the  pro- 
.    -visioius  of  a  state  statute  from  an  erroneous  conception  of  what 
th€»  statute' requires.    Hammond  Packing  Co.  ▼•  ArkantOM,  322. 

I8w  Federal;  pradice  in  reapeci  of  dodrit^ 

jvriaprudence.  ' 

In  respect  to  the  doctrines  ojf  commerdal  law  and  general  jurisprudence, 
while  courts  of  the  United  States,  in  questions  balanced  with 
doubt,  will',  for  the  sake  of  hannony,  lean  towards  an  agreement 
with  the  state  couhe,  as  a  general  rule  they  wiH  exercise  their 
independent  judgment  uncontrolled  by  decisions  based  on  local 
statutes  and  usage;  and  so  in  this  instance  as  the  state  court  pro- 
ceeded in  part  on  grounds  inconsistent  with  the  decisions  of  this 
court  in  such  cases,  its  decision  should  not  be  followed.  BaU, 
Hvtchinga  A  Co.  v.  Presidio  County,  88  Texas,  60,  not  fdliowed. 
Presidio  County  v.  Nod-Young  Bond  Co.,  58. 
See  Clvrks  of  Court;  iNTiBsrATB  Gommbrcb,  6; 

Constitutional  Law,  6;    >   Judicial  and  Lbgislativb 

Contracts,  5;  Functions; 

Courts-Martial,  3;  JuRiSDicnoN; 

EviDBNCB,  3;  Mandaiius^  1. 

COURTS-MARTIAL. 

1.  Waiver  of  rights  by  officer  of  Navy-^-Use  as  evidence  of  proceedings  of 

court  of  inquiry. 
A  commissioned  officer  in  the  Navy  can  waive  the  provisions  of  art.  60 
of  §  1624,  Rev.  Stat.,  and  allow  proceedings  of  a  court  of  inquiry 
to  be  evidence  on  a  court-martial  the  sentence  of  which  may  extend 
to  his  dismissal;  Schick  v.  United  Suites,  195  U.  8.  65;  and,  where, 
at  the  request  of  such  an  officer,  the  Secretary  of  the  Navy  con- 
venes a  coiut-martial  to  try  him  on  matter  which  had  already  been 
the  subject  of  a  cotxrt  of  inquiry,  on  condition  that  the  proceedings 
of  such  court  of  inquiiy  be  evidence,  each  party  having  the  privi- 
lege, however,  of  introducing  other  evidence,  the  accused  is  not 
deprived  of  any  substantial  right  so  that  the  sentence  6f  the  court- 
martial  is  jiiviJidated.    MuUan  v.  United  States,  516. 

2.  Sentence;  reduction  hy  President  constituting  mitigation  within  mea^ 

of  §  1624,  Rev.  Stat. 
Reduction  by  the.Prandent  of  the  United  States  of  the  dismissal  of  an 
officer  of  the  Navy  from  the  8ervice4o  reduction  to  one-half  sea  pay 
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for  five  years  is  a  mittgation  of  the  sentence  within  the  meaning  of 
art.  54  of  1 1624,  Rev.  Stat.  Quoare,  whether  art.  54  of  { 1624 
applies  to  the  action  of  the  President,    lb. 

3.  Review  of  sentence  by  civil  caurU, 

Civil  coiirts  are  not  coiirts  of  error  to  review  sentences  of  legally  or- 
'  ganized  courts-martial  having  jurisdiction  of  the  person  of  the  ac- 
cused and  of  the  offense.    76. 

COURT  OF  CLAIMS. 
Appeal  from  judgment  of  Court  of  Claims  fixing  a$naunis  to  be  paid  from 
an  Indian  fund  dismissed  for  want  of  jtaisdiction.    United  States 
V.  Hemphill  and  Murchison,  552. 

iSeeWAB,2. 

COURT  OF  INQUIRY. 
See  Courts-Martial,  1. 

CRIMINAL  APPEALS. 
See  Jurisdiction,  A  17. 

CRIMINAL  LAW. 

1.  Practice  in  respect  of  errors  in  trial. 

In  criminal  cases  courts  are  not  as  exacting  in  regard  to  the  character 
of  objections  as  in  civil  cases,  and  will  notice  error  in  the  trial  of  a 
criminal  case  although  the  question  may  not  have  been  raised  in 
exactly  the  proper  manner  at  the  trial.  (Wiborg  v.  United  States, 
163  U.  S.  632.)    Crawford  v.  United  States,  183. 

2.  Conspiracy  under  {  5440,  Rev.  StaL;  sufficiency  of  indictment  for. 

An  indictment  which  sets  forth  the  details  of  a  corrupt  contract  be- 
tween defendant  and  a  government  official  by  which,  from  its 
nature,  the  Government  woiild  be  defrauded,  is  sufficient  to  sus- 
tain a  charge  of  conspiracy  under  {5440,  Rev.  Stat.,  even  if  it 
does  not  allege  in  what  particular  manner  the  conspirators  intended 
to  defraud  the  Upited  States.    76. 

3.  Conspiracy  to  defraud  Oovemment  within  meaning  of  {  5440,  Rev.  StaL 
An  agreement  by  an  official  of  the  United  States  under  which  he  secretly 

receives  any  portion  of  what  is  paid  for  supplies  furnished  on  his 
requisition  is  one  to  defraud  the  United  States  within  {  5440,  Rev. 
Stat.    76. 

4.  Sufficiency  of  indictment  for.  conspiraey  under  {{  5508,  5509,  Rev.  StaL 
Judgment  of  the  Circuit  Court  sustaining  demurrer  to  indictment  for 
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conspiracy  in  alleged  violation  of  {{6508,  5509,  Rev.  Stat.,  af- 
finnedy  without  opinion,  on  the  authority  of  Hodges  v.  Uniied 
Slates,  203  U.  8. 1.     United  SUUea  v.  PaweU,  564. 

5.  Indictment;  rvUe  <u  ta  sufficiency. 

An  indictment  is  sufficient  if  it  specifically  states  the^  elements  of  the 

offense  charged  with  sufficient  particularity  to  fully  advise  the 

.  defendant  thereof  and  so  as  to  be  pleaded  in  bar  of  any  subsequent 

prosecution  for  the  same  offense.    Sec.  1025,  Rev.  Stat.    New 

York  Central  R.  R.  v.  United  States,  481. 

6.  Liability  under  statute  of  one  becoming  party  to  and  carrying  out  illegal 

agreement  executed  prior  to  its  passage. 
Even  though  it  would  be  giving- a  penal  statute  a  retroactive  effect  to 
make  it  apply  to  an  unlawful  agreement  executed  prior  to  the  pas- 
sage of  the  act  by  defendant's  predecessor  in  interest,  defendant 
is  subject  to  conviction  (or  violating  the  act  after  its  eiiactment 
by  maJdng  itself  a  party  to  and  carrying  out  its  illegal  provisions. 
Waters-Pierce  Oil  Co.  v.  Texas  (No.  1),  86. 
See  Congress,  Powers  of;       Interstate  Commbrcb,  8, 

Courts,  7;  9, 10, 12; 

Corporations,  5;     '  Jury  and  Jurors; 

Evidence;  Practicb  and  Procedure,  12; 

States. 

CRIMINAL  STATUTES. 
See  Statutes,  A  2. 

CUBA. 
iSee  War,  1, 2, 3. 

CUSTOM. 
See  Judicial  Notice,  2. 

DAMAGES. 
See  Actions,  1 ;         -    Corporations,  2; 
Carriers,  3, 4;        New  Trial; 
Contracts,  3;         Maiutime  Law,  1, 2, 4; 

Verdict,  2. 

DEBTS  DUE  UNITED  STATES. 
Claim. on  bond  of  depositary  for  receiver  in  bankruptcy  as  debt  due  United 

States  entitling  surety  to  preference. 
Judgment  of  the  state  court  to  effect  that  surety  on  bond  of  the  deposit 
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tary  of  a  receiver  in  bankruptcy  which  ran,  as  required  by  law,  to 
the  United  States,  was  not  entitled  to  priority  in  distribution  of 
assets  of  the  depositary,  affirmed  without  opinion.  Ameriam 
Surety  Co.  v.  Akton  Savinffs  Bankj  557. 

DEEDB. 

1.  Description  of  property — Land  embraeed  hy  loonfe  ''mo  beaeh[*  in 

Hawaiian  deed. 
While  the  words  "sea  beach"  taken  in  a  strict  sense  mi^t  not  indude 
a  small  strip  outside  of  the  metes  and  bounds  specified  in  an  Ha- 
waiian deed,  Where  by  natural  interpretation  the. grant  conveyed 
all  the  upland  to  low  water  mark,  and  with  it  all  accretions,  this 
court  wiU  not  reverse  a  ruling  of  the  lower  court  to  that  effect. 
Spreckels  v.  Broum,  208. 

2.  Description  of  property;  effect  of  numumente  in  diayram. 

In  a  deed  to  property  in  Hawaii  monuments  shown  in  a  diagram  heU 
to  prevail,  in  case  of  discrepancy,  over  metes  and  bounds.    lb. 

DEFENSES. 
See  Vendor  and  Vbndbb. 

DEPORTATION  OF  CHINESE. 
See  Immigration. 

DISTRICT  OF  COLUMBU. 
See  Jury  and  Jurors,  1. 

DIVERSITY  OF  CITIZENSHIP. 
See  Rbmoval  of  Causib,  1 

DOWER. 
See  MiNBS  and  Mining,  3. 

DUE  PROCESS  OF  LAW. 
See  CoNsrmTTioNAL  Law,  2-       Immigration  ; 

14, 24,  25;  Ratb  RaouLATiOi^.  6; 

Courts,  7;  Statbs,  1. 

ELKINS  ACT. 

See  iNTBRSTATB  COMMRRCR. 
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EMPLOYER  AND  EMPLOY^ 

See  Jury  and  Jubobs,  3;  4, 6; 

Mastbr  and  Ssbvant. 

ENEMY  COUNTRY. 
See  War,  1. 

ENEB4Y  PROPERTY, 
SeeWAn,Z. 

EQUAL  PROTECTION  OF  LAWS. 
iSee  Conbtitutional  Law,  15-21 

EQUITY; 
See  Appeal  and  Error,  1 ; 
Courts,  6; 
PRAcnca  and  Procbdurr,  6. 

ESTOPPEL, 
See  Bonds,  1. 

EVIDENCE. 

1.  AdmianbilUy  to  show  moral  character  of  defendant  in  ctiminal  case. , 
Where  a  letter  writtep  to  defendant  is  admitted  in  evidence  for  the  pur- 
pose of  showing  the  moral  character  of  defendant  and  that  he  had 
endeavored  to  destroy  evidence  in  the  writer's  hands  so  as  to  pre- 
vent its  being  used  against  him  on  the  trial,  the  answer  immediately 
written  should  also  be  admitted,  whether  written  by  defendant  or 
his  counsel  under^his  direction;  and  dejfendant's  own  evidence  in 
regard  to  the  matter  alleged  is  admissible  so  as  to  disclose  the 
whole  transaction. .  Crawford  Vi  United  States,  183. 

2.  I^esumption  of  harm  in  errors  as  U>  admission  or  eauiusio^ 

There  is  a  presumption  of  harm  caused  by  errors  in  regard  to  the  admis- 
sion or  e3(cltiAion  of  evidence  in  a  jury  trial  which  requires  the  re- 
versal'of  the  judgment  imless  the  record  dearly  shows  the  absence 
of  harm.'  ^Ib. 

3.  Convicts;  caution  and  suepicion  with  wkieh  teaHmony  of,  to  he  received. 
The  extent  to  which  the  ^law  officers  of  the  Government  will  use  evi- 
dence of  persons  already  convicted  of  the  crime  of  conspiracy  for 
which  defenditht  is  also  indicted,  'is  within  their  discretion,  and 
their  action  will  not  be  reviewed  by  the  courts;  but  the  evidence 


Digitized  by 


Google 


618  INDEX. 

of  such  witnesses  is  to  be  received  with  caution  and  suspicion,  and 
is  not  entitled  to  the  same  credence  as  that  given  to  ordinary  wit- 
lb. 


4.  Exduaion  canstUuting  revertible  error. 

In  considering  whether  error  in  excluding  defendant's  evidence  in  a 
criminal  trial  is  reversible  it  is  not  enough  that  inferences  favorable 
to  defendant  might  have  been  drawn  from  some  of  the  admitted 
testimony;  he  is  entitled  to  state  directly  on  oath  facts  that  are 
relevant.    lb. 

5.  AdmimbUUy  of  books  of  accounU. 

While  a  book  of  accounts  may  be  inadmissible  as  evidence  so  far  as  it 
relates  to  accounts  between  the  parties  it  may  be  admissibie  as 
written  corroborative  evidence,  and  as  part  of  a  transaction,  to  be 
submitted  to  the  jury  for  what  it  is  worth.    lb. 
See  Attornby  and  Cubnt;  Contracts,  2, 3, 4; 

Burden  of  Proof;  Courtb-Martial,  1; 

Carriers,  3,  4;  Instructions  to  Jury; 

Constitutional  Law,  12;       Jurisdiction,  A  2, 14; 
Rate  Regulation,  15, 16. 

EXCESSIVE  PENALTIES, 
See  Constitutional  Law,  4, 19. 

EXECUTIVE  POWERS. 
When  judicial  yidds  to  executive  process. 

Public  danger  warrants  the  substitution  of  executive  for  judicial  process; 
and  the  ordinary  rights  of  individuals  must  yield  to  what  the 
executive  honestly  deems  the  necessities  of  a  critical  moment. 
JIf  oyer  v.  Peabody,  78. 

See  Coxtrts-Martial,  2. 

EXPRESS  COMPANIES. 
See  Interstate  Commerce,  2, 3, 4. 

PACTS. 
See  Practicb  and  Procedure,  4, 5; 
PuBuc  Lanob,  1. 

FEDERAL  QUESTION. 

See  JUDOMENTB  AND  DECREES,  3;  NAVIGABLE  WaTBRS,  1 ; 

Jurisdiction;  Practice  and  Procedure,  2. 
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FEDERAL  AND  STATE  OOURTB. 
See  Couvn,  8,  9,  11,  iX  13,  13. 


Sm  Clbbx  of  Oorar. 

FELLOW  SERVANTS. 
See  ILumn  and  SwnrAiiTy  2, 3. 

FICTION. 
See  PBOPaBTT  Rioan^  1» 

FINAL  JUDGMENTS. 
iSee  JuDOMSKis  and  DmcamaB,  2, 8; 
JuRiBDicnoNy  A  25; 

StATI8|  4; 

FINDINGS  OF  FACT. 
See  PRAcnca  and  Phocsdurb^  4,  5. 

HNES  AND  PENALTIES. 
iSee  Constitutional  Law,  6; 

COUBTB,  7. 

FISHERIES. 
See  Statbb,  5,  6. 

FOREIGN  CORPORATIONS. 
<See  Constitutional  Law,  1; 
Statbs,  7, 8. 

FOURTEENTH  AMENDMENT. 
iSee  Constitutional  Law. 

FRANCHISES. 
iSee  Local  Law  (Kan.).; 

Ratb  Rboulation,  7,  11; 
Statu,  9. 

FRANKS. 
See  iNTimTATa  CoimaBai,  2, 3, 4. 
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FRAUD. 
iSeePRACTXCB  and  Pbocbdurx,  10; 
Public  Lands,  2. 

FULL  FAITH  AND  CREDIT. 
See  Constitutional  Law,  22; 

JUDQIIENTS  AND  DbCRSSS,  3; 

Jurisdiction,  A  4. 

GENERAL  ORDERS  IN  BANKRUPTCY. 
See  Jurisdiction,  A  19. 

GRANTS. 
See  Local  Law  (Kan.)  ; 
Statbs,  3. 

HABEAS  CORPUS. 

1.  Appeals  from  jvdgmenU  of  Circuit  Cowrt,  denying  petiHone  for  tarit  of 

habeae  cayua  made  by  persons  held  under  process  of  stale  courts 
denied,  there  being  no  certificate  of  probable  cause  as  provided  by  act 
of  March  10,  1908,  c.  76,  Z5Stat.  40.  Bilik  t;.  Strassheim,  551;  Ex 
parte  Patrick,  555. 

2.  Persons  sentenced  by  Supreme  Court  of  Canal  Zone  denied  leave  to  file 

petition  for.    Matter  of  Coulson,  553. 

3.  One  confined  under  Michigan  indeterminate  sentence  act  denied  leave  to 

file  petition  for.    Matter  of  Hardrat,  554. 

See  Judgmknts  and  Decrees,  5; 
Jurisdiction,  A  16. 

HAWAII. 
iSee  Deeds,  1,  2; 

Jurisdiction,  A  25, 29; 
Local  Law  (Haw.). 

HEPBURN  ACT. 
See  Interstate  Commerce,  2,  3. 

HYPOTHETICAL  QUESTIONS. 
See  Contracts^  4. 
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IMMIGRATION. 
Deportation  of  Chinese— Dtte  proceee  of  law. 
A  judgment  of.  the  District  Ck>uri  of  the  United  States,  affinning  an 

order  of  deportation  of  a  CSiinese  person,  afiinned  without  opinion. 

Plaintiff  in  error  claimed  to  be  entitled  to  trial  by  jury  and  that  he 

had  been  denied  due  process  of  law.    Goon  Shung  v.  United  States, 

566. 

IMPAIRMENT  OP  CJONTRACT  OBUGATION. 
See  GoNSTiTtmoifAL  Law,  1. 

IMPEACHMENT  OF  JUDGMENT. 
See  JunoiiaNTB  and  Dbcrsbb,  1, 4, 5. 

INCORPORATION. 
iSee  Judicial  Notice,  1. 

INDIANS. 
See  Court  of  Claims. 

INDIAN  TERRITORY. 
See  Appbal  and  Error,  2,  3. 

INDICTMENT. 
iSee  Criminal  Law,  2,  4,  5; 
Interstate  Commerce,  8; 
Practice  and  ProcbdurIb,  12. 

INFANTS. 
See  Verdict,  2. 

INJUNCTION. 
See  Courts,  6; 

Interstate  Commerce,  2. 

INSTRUCTIONS  TO  JURY. 

1.  Propriety  of  permitting  jury  to  consider  non-appearance  of  witness  and 
non-produetion  of  books. 

An  instruction  which  simply  amounts  to  permitting  the  jury  to  con^ 
sider  circumstances  connected  with  the  non-appearance  of  a  wit- 
ness and  the  non-production  of  books  held,  in  this  case,  not  to  have 
been  prejudicial  eiTor.  New  York  Central  B.  R.  y.  United  States^ 
481. 
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2.  Duty  of  counsel  in  respect  o/  ambiguUy  in. 

If  an  ambiguity  exists  in  the  charge  counsel  should  at  the  time  ask  the 
court  t6  remove  it.     WaUrs-Pierce  Oil  Co.  v.  Desehns,  159. 
See  Vebdict,  1,  2. 

INTERIOR  DEPARTMENT. 
See  PuBuc  Lands,  1. 

INTERSTATE  COMMERCE. 

1.  Power  of  Congress  over — IntenHon  in  Elkins  acL 

The  power  of  Congress  over  interstate  transportation  embraces  all 
manner  of  carnage  whether  gratuitous  or  otherwise;  and,  in  the 
absence  of  express  exceptions,  the  intention  of  Congress  in  enact- 
ing the  Elkins  act  was  to  prevent  any  departure  whatever  from 
published  rates.    American  Express  Co,  v.  United  Stales^  522. 

2.  Hepburn  ad—Obligatum  of  express  companies  to  file  and  publish  rates. 
Whether  or  not  the  issuing  of  express  franks  to  officers  and  employes 

of  express  companies. and  their  families  is  prohibited  by  §  2  of  the 
Interstate  Conunerce  Act  of  February  4,  1889,  c.  104,  24  Stat.  379, 
an  injunction  is  authorised  under  §  3  of  the  Elkins  act  of  Febru- 
ary 19,  1903,  c.  708,  32  Stat.  846,  wherever  a  common  carrier  is 
engaged  in  the  carriage  of  passengers  or  freight  at  less  than  the 
published  rate,  and  by  the  Hepburn  act  of  June  29,  1906,  c.  3591, 
34  Stat.  584,  express  companies  are  brought  within  the  act,  and 
obliged  to  file  and  publish  their  rates.    lb. 

3.  Hepburn  act — Exceptions  in  ^1  not  applicable  to  transportation  of 

merchandise  by  express  companies. 
The  exceptions  contained  in  the  provision  in  §  1  of  the  Hepburn  act  of 
June  29,  1906,  c.  3591,  34  Stati  584,  allowing  a  common  carrier  to 
issue  passes  for  free  transportation  of  passengers  to  certain  daases 
of  persons  cannot  be  extended  to  give  express  companies  the  right 
to  issue  passes  to  the  same  classes  of  persons  for  transportation  of 
merchandise.    76. 

4.  EOcins  act;  issuance  of  express  franks  within  prohibition  of. 

The  purpose  .of  the  Elkins  act  is  to  require  publication  of  tariff  and 
to  prevent  and  prohibit  all  discrimination,  and  the  issuing  of  ex- 
press franks  falls  within  such  prohibition.    Jb, 

5.  ConstiMumality  of  Elkins  act. 

Congress  haa  power  to  so  regulate  interstate  commerce  as  to  secure 
equal  rights  to  all  engaged  therein,  and  the  act  of  February  It), 
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1903,  c.  706,  32  Stat.  647,  known  as  the  Elkins  act,  is  not  uncon- 
stitutional because  it  imputes  to  the  corporation,  and  makes  it 
criminally  responsible  for,  acts  violative  of  the  Interstate  Com- 
merce Act  done  by  its  agent.  New  York  Central  R.  R.  v.  United 
SiaieB,  461,  500. 

6.  Ifutrumenialiiiies  of— Judicial  noHce  of  predominance  of  corporatUmB. 
The  court  will  recognise  that  the  greater  part  of  interstate  commerce 

is  conducted  by  corporations,  and  it  will  not  relieve  them  from 
punishment  because  at  one  time  there  was  a  doctrine  that  corpo- 
rations could  not  commit  crimes.  New  York  Central  R,  R.  v. 
VniledSUUee.A&l. 

7.  EUnns  act;  validiiy  as  to  corporaHone. 

Even  if  a  statute  relating  both  to  individuals  and  cc^porations  deprived 
an  individual  of  the  presumption  of  innocence  and  made  him  re- 
sponsible for  the  acts  of  another,  the  question  of  the  constitution- 
idity  of  such  statute  on  that  ground  cannot  be  raised  by  a  corpora- 
tion; and  where,  as  in  the  case 'of  the  Elkins  act,  there  is  no  doubt 
that  Congress  would  haye  enacted  the  statute  as  to  corporations, 
even  if  it  could  not  as  to  individuals,  it  is  valid  as  to  corporations. 
(Berea  CoOege  v.  Kentucky,  21 1  U.  8. 45.)    76. 

6.  Elkins  act;  effect  of  inclusion  of  agent  and  corporation  in  one  indictment. 

The  purpose  of  the  Elkins  act  being  to  make  the  act  of  the  agent  the 
act  of  the  corporation,  and  to  include  both  within  its  restrictions, 
there  is  no  misjoinder  in  including  both  the  agent  and  the  corpora- 
tion in  one  indictment.    lb. 

9.  Rebates;  payments  constituting  separate  offenses. 

Under  the  Interstate  Commerce  Act  where  a  shipper  pays  the  legal 
rate  on  numerous  shipments  and  at  intervals  receives  a  rebate 
from  the  carrier  there  is  a  separate  and  complete  oiTense  on  each 
payment  and  not  one  continuous  offense,  although  all  the  pay- 
ments were  made  under  one  agreement.  New  York  Central  R,  R, 
V.  United  States,  481 ,  500. 

10.  Same. 

Quaare,  and  not  decided,  what  constitute  separate  offenses  where  nu- 
merous shipments  are  made  and  paid  for  at  less  than  the  pub- 
lished rate.    New  York  Central  R.  R.  v.  United  States,  481. 

11.  Elkins  act;  application  to  rebates. 

The  Elkins  act  applies  to  rebates  paid  after  it  went  into  effect  although 
paid  in  pursuance  of  an  agreement,  and  on  shipments,  made  prior 


Digitized  by 


Google 


624  INDEX* 

to  that  date,  the  agreement  being  illegal  when  made.    New  York 
Central  R.  R.  v.  UnUed  8UUe9,500. 

12.  Ethins  act;  rAoHng;  party  to  joint  raU  KtMe. 

Under  the  Elkins  Law  of  Febniaiy  19,  1903,  c.  708,  32  Stat.  847,  a 
carrier  can  be  prosecuted  for  the  offense  of  relxEkting  where  it  Is 
a  party  to  a  joint  rate  although  it  has  not  filed  or  publiehed  the 
same.     UnUed  States  v.  New  York  Central  R.  R.  Co.,  509. 

13.  Elkins  act^Rebates,  what  amounts  to  giving.  . 

This  court  by  a  divided  court  and  wiUiout  opinion  afiinns  the  judgment 
of  the  lower  court  holding  a  common  carrier  guilty  of  violating  §  1 
of  the  Elkins  act  of  February  19,  1903,  c.  708,  32  Stat.  847.  The 
contention  of  the  carrier  was  that  the  amount  paid  to  the  shipper 
was  for  use  of  tracks  owned  by  the  shipper,  although*  there  was  no 
reference  thereto  in  the  publiilhed  rate.  Chicago  A  Alton  Ry.  Co. 
V.  UniUed  States,  663. 

14.  SUUe  interference  with;  appointment  of  receiver  as. 

Where  the  state  courts  have  sustained  a  receivership  of  a  foreign  corpo- 
ration on  a  statute  in  force  before  the  corporation  entered  the 
State,  and  such  statute  provides  for  the  appointment  of  a  receiver 
in  case  of  dissolution,  forfeiture,  insolvency  or  imminent  danger 
thereof,  the  fact  that  the  receivership  was  also  sustained  tmder 
provisions  of  an  anti-trust  law  passed  after  the  corporation  entered 
the  State,  does  not  amount  to  an  unlawful  interference  of  the  rights 
of  such  corporation  to  transact  interstate  commerce  business. 
Palmer  v.  Texas,  lis. 

See  Anti-Trust  Act. 

JOINDER  OF  PARTIES. 
See  Rbmoval  of  Causes^  1,  2. 

JUDGMENTS  AND  DECREES. 

1.  Condusiveness  of  judgment — Mistake  of  lnwasground  for  impeachment 
A  judgment  is  conclusive  as  to  aU-media  condudendi  and  cannot  be  im- 
peached in  or  out  of  the  State  by  showing  it  was  based  on  mistake 
of  law.  .  {FaunOeroy  v.  Lum,  210  U.  S.  230.)    American  Express 
Co.  Y.  MvSLins,  311. 

2.  PtnalUy  of  judgment  of  Circuit  Court  of  Appeals  where  constitutional 

question  involved. 
While  the  judgment  of  the  Ciicuit  Ck>urt  of  Appeals  is  not  final  under 
aet  of  lifarch  3, 1891,  c.  617, 26  Stat.  826, 828,  where  divene  citiien- 
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ship  exifltB,  if  the  application  of  the  Constitution  of  the  United 
States  is  also  invoked  in  the  complaint,  SpreckeU  Sugar  Refining 
Co.  Y.  McClain,  192  U.  S.  397,  the  judgment  is  final  if  the  con- 
stitutional right  is  raised  for  the  first  time  on  the  trial.    Bagley  v. 
General  Fire  ExHnguUker  Co.,  477. 

3.  Fvnaliiy  of  judgment  of  CtrcuU  Court  of  Appeals — What  cmounta  to 

aeeertion  of  constUutiontU  right  under  fuU  faith  and  credit  clauee. 
In  a  suit  where  the  jurisdiction  of  the  Circuit  Court  is  based  on  diversity 
of  dtisenship  a  recital  in  the  petition  that  a  judgment  was  rendered 
in  another  State  does  not  amount  to  asserting  iixe  constitutional 
right  that  full  faith  and  credit  be  given  thereto  so  as  to  deprive  the 
judgment  of  the  Circuit  Court  of  Appeals  of  its  finality.    lb, 

4.  Judgment  of  Circuit  Court  baaed  on  evidence  affecting  its  jurisdiction 

open  to  review  but  not  to  collateral  attack. 
After  the  Circuit  Court  of  the  United  States  has  heard  and  passed  on 
evidence  affecting  its  jurisdiction,  its  judgment  is  open  to  review 
in  the  appellate  court  by  writ  of  error,  but  the  judgment  cannot  be 
attacked  collaterally  as  absolutely  void.    Toy  Toy  v.  Hopkins,  542. 

5.  Effect  of  judgment  of  Circuit  Court  in  criminal  case  over  which  it  er- 

roneoudy  retained  jurisdiction. 
Even  though  the  CSrcuit  Court  erroneously  retains  jurisdiction  of  a 
criminal  case  against  an  allottee  Indian,' its  judgment  is  not  void 
but  should  be  corrected  on  appeal  or  by  writ  of  error  and  cannot 
be  attacked  in  habeas  corpus  proceedings.    lb. 

See  Appsal  and  Ebror,  3;  Courts,  13  ,15; 

BoNDS)  4;  Jurisdiction,  A  25;  . 

CoNSTrruTioNAL  Law,  22;        Local  Law  (Ariz.)  ; 
States,  4. 

JUDICIAL  AND  EXECUTIVE  POWERS. 
See  ExBCUTivs  Powers. 

JU  ICIAL  AND  LEGISLATIVE  FUNCTIONS. 
When  remedy  for  defective  law  rests  with  Congress  and  not  with  the  courts. 
Where  Congress  has  used  plain  and  explicit  language  the  only  province 
of  the  courts  is  to  give  effect  to  the  act  as  plainly  exprased  in  its 
terms,  and  if  the  law  is  defective  in  not  .extending  to  one  dass  of 
common  carriers  privileges  extended  to  another,  the  remedy  is  in 
the  hands  of  Congress  and  not  of  the  courts.  American  Express 
Co.  V.  United  States,  522. 

See  Courts,  15, 16. 
VOL.  OCXII — 40 
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JUDICIAL  NOTICE. 

1.  Of  Federal  origin  of  eorporai^. 

.  This  court' will  judicially  notice  that  a  defendant  OOTporation  was  in- 
corponited  by  an  act  of  Congress  even  though  the  petition  fails  so 
to  do.    MaUer  of  Dunn,  374. 

2.  Of  cuxUnm  08  to  use  of  oU.  . 

Under  the  circumstances  of  this  case,  this  court  will  not  hold  that  the 
Supreme  Court  of  Oklahoma  erred  in  judicially  noticing  a  custom 
in  the  Territory  to  us^  coal  oil  in  kindling  fires.  Water^-Pierce  OH 
Co.  v.  Dudnu,  159. 

iSee  Intbbstate  Comm brcb,  6. 

JUDICIAL  PROCESS. 
See  Appeal  and  Erbor; 
Carriers,  1, 2. 

JURISDICTION. 

A.  Of  This  Court. 

1.  Amount  in  eonbroversy-^Remetv  of  judgment  of  Court  of  Appeals,  D.  C. 
In  an  action  by  the  vendee  for  damages,  although  the  amount  recovered 

is  less  than  $5,000,  if  the  vendor  not  only  disputes  the  judgment 
but  claims  more  than  $5,000  as  balance  of  purchase  money  this 
court  has  jurisdiction  to  review  the  judgment  of  the  Court  of  Ap- 
peals of  the  District  of  Columbia.    Harten  v.  Loffler,  397. 

2.  Amount  in  controversy — Condueiveneae  of  tax  returns  to  fix  value  of 

property. 
Tax  returns  are  not  conclusive  as  to  values.  Where  it  sufficiently  ap- 
pears by  affidavits  in  the  record  and  in  this  court  that,  the  value  of 
the  land  involved  exceeds  the  jurisdictional  amount,  the  case  will 
not  be  dismissed  on  a  motion  based  on  lower  valuations  in  tax 
returns.    Spreckds  v.  Brown,  208. 

3.  Under  §709,  Rev.  Slat,Sxistence  of  Federal  question.    Question 

whether  State  has  assented  to  obstructions  in  navigable  waters,  wmr 
Federal.  . 
Section  10  of  the  River  and  Harbor  Act  of  Bfarch  3,  1899,  c.  425,  30 
Stat.  1151,  alters  }  7  of  the  River  and  Itobor  Act  of  Septem- 
ber 19,  1890,  c.  907,  26  Stat.  454,  and  prohibits  obstructions  in 
navigable  waters  of  the  United  States  not  affirmatively  authorised 
by  Congress,  and  whether  the  State  has  assented  to  such  obstruo- 
tions  remains  with  the  State  alone  and  is  not  a  Federal  question 
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reviewable  by  this  oourt  under  |.709>  Jlev.  Stat.    Ncrth  Sfufre 
Boom  Co,  V.  Jfieomen  Boom  Co.,  406.  ^ 

4.  Under  1 709,  i2ev.  Stai^ — When  conttitiUional  question  raised  and 

denied.  .  ,, 

,  Where  in  the  state  court  defendant  distinctly  claimed  that  a  recovery 
would  be  prevented  if  full  faith  and  credit  were  given  to  a  judgment 
of  the  courts  of  another  State,  and  this  claim  is  expressly  denied^ 
this  oourt  has  jurisdiction  to  review  under  §  709,  Rev.  Stat.  Ameri- 
can Exprees  Co.  y.MuUiin8,ZtU 

5.  Under  1 709,  Be9.  SiaL — When  question  of  exdusion  ofnegrou  from 

jury  not  reviewable. 
Where  neither  the  constitutionality  of  the  state  stiitute,  nor  the  inter- 
pretation thereof  hy  the  state  court,  is  assailed,  but  the  contention 
b  that  negroes  were  excluded  from  the  jury  because  of  their  race 
or  color,  the  question,  in  the  absence  of  such  gross  ahuse  as  to 
amount  to  denial  of  due  process  of  law,  is  one  of  fact,  and  the 
decision  of  the  state  court  is  not  reviewable  by  this  court  under 
1 709,  Rev.  Stat.    Thomas  v.  Texas,  278. 

6.  Under  §  709,  Rev.  8(at.—Want  of  jurisdiction  where  judgment  of  state 

court  rests  on  sufficient  non-Federal  ground. 
Although  the  state  court  may  incorrectly  charge  as  to  certain  provisions 
of  a  statute  if  the  jury  finds  that  defendant  has  violated  those  pro- 
visions and  also  other  proviaons  npt  involving  any  Federal  ques- 
tion, and  only  one  penalty  is  assessed,  the  judgment  rests  on  a 
non-Feideral  ground  sufficient  to  sustain  it,  and  this  court  has  not 
jurisdiction  to  review  it»  under  §709,  Rev.  Stat.  WaterS'Pierce  OU 
Co.  y.  Texas  (No.  I),  S6. 

7.  Under  %709,  Rev.  Stat.;  limitation  of. 

The  jurisdiction  of  this  court,  under  §  709,  Rev.  Stat.,  to  review  the 
proceedings  of  state  courts  is  limited  to  epedhc  instances  of  de- 
nials of  Federal  rights  specially  set  up  in  and  denied  by  the  state 
court.    lb. 

8.  Writ  of  error  to  review  judgment  of  state  court  dismissed  for  want  of 

jurisdiction  under  §  709,  Rev,  SUU.,  without' opinion.    Thornton  v. 
Natches,  559. 

9.  Of  direct  appeal  from  Cirewl  Court. 

American  Sugar  Refining  Co.  v.  United  Stales,  211  U.  S.  155,  followed, 
and  a  direct  appeal  from  the  Circuit  Court  in  a  case  where  the  only, 
real  substantial  point  was  whether  an  officer  of  the  United  States 
had  misconstrued  the  tariflf  act  of  1897>  dismissed.   Shaw  v.  United 
States,  559. 
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10.  Review  of  judgment  of  9taU  eotart'—Dvnial  of  coneHhiHanal  rigkh- 
Exercise  of  reserved  power  to  repeal,  alter  or  amend  charter. 

The  clftim  of  an  irrepealable  contract  cannot  be  predicated  upon  a  con- 
tract which  is  repealable;  and,  where  the  reserved  power  to  repeal, 
alter  and  amend  charters  is  only  to  be  exercised  without  injustice, 
it  is  within  the  province  of  the  state  court  to  determine  whether 
it  has  been  so  exercised,  and  its  decision  cannot  be  reviewed  by  this 
court  unless  a  contract  has  been  impaired  or  some  other  and  funda- 
mental right  within  the  protection  of  the  Federal  Constituiion  has 
been  denied.    Hammond  Packing  Co.  v.  ArkaaMoa^  322. 

11.  Where  judgment  of  stale  court  based  on  sufficient  non-Federal  grounds. 
When  a  state  court  decides  a  case  upon  a  non-Federal  ground  which  is 

sufRcient  to  maintain  the  decision  this  court  will  not  review  the 
judgment.     Waters-Pierce  Oil  Co.  v.  Texas  (No.  2),  112. 

12.  Federal  question  raised  too  late  for  purposes  of. 

Writ  of  error  to  review  a  judgment  of  the  state  court  dismissed,  the 
Federal  question  having  been  raised  for  the  first  time  on  petition 
for  rehearing  in  the  Supreme  Court  of  the  Staite,  and  that  court 
having  declined  to  pass  on  it  as  having  come  too  late.  Electric 
Light  A  Power  Co.  v.  Clay  Center,  564. 

13.  Lack  of  Federal  question. 

Writs  of  error  to  review  judgment  of  the  Supreme  Ck>urt  of  the  State  of 
Washington,  40  Washington,  414;  S.  C,  91  Pac.  Rep.  1,  invdving 
the  right  of  a  patentee  of  the  United  States  to  construct  a  dam 
across  an  arm  of  a  lake  in  the  State  of  Washington,  dismissed  for 
want  of  jiuisdiction;  plaintiff  in  error  claiming  such  ri^t  under  the 
Desert  Land  Act  of  March  S,  1877,  c.  107, 19  Stat.  377,  and  defend- 
ant in  error  claiming  that  there  was  no  Federal  question,  or  if  any 
existed,  it  was  raised  too  late.  Spokane  Val.  Land  A  Wakr  Co.  v 
Madson,  565. 

14.  Lack  of  Federal  question. 

Writ  of  error' to  review  a  judgment  of  conviction  for  liquor  selling  with- 
out having  first  paid  the  special  Federal  tax  therefor,  dismissed  for 
want  of  jurisdiction.  Plaintiff  in  error  contended  that  the  indict- 
ment was  found  on  evidence  improperly  obtiuned.  Fre^unan  v. 
United  States,  566. 

15.  Where  judgment  based  on  sufficient  non-Federal  ground. 

Writ  of  error  to  review  99  Texas,  491,  dismissed  for  want  of  juris- 
diction, there  being  a  non-Federal  ground  on  which  the  jud^ent 
rested  sufficient  to  sustain  it  without  regard  to  the  Federal  ques- 
tion, if  any,  involved.    St.  Louis  Southwestern  Ry.  Co.  v.  Tyler,  552. 
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16.  Of  appeal  frtmjudqmtnidmyfykgh^ 
frobabUcauu  fatal. 

Appeal  from  judgment  of  Circuit  Ck>urt,  denjring  petition  for  writ  of 
habeas  corjms  where  petitioner  was  held  under  proceas  of  the  state 
court,  dismissed  for  want  of  jurisdiction.  There  was  i^o  certificate 
of  probable  cause  for  allowing  the  appeal  in  conformity  with  the  act 
pf  March  10, 1908,  c.  76, 35  Stat.  40.  BUtk  v.  Straaeheimj^  551 ;  Ex 
parU  Patrick,  555. 

17.  Review  of  judgmenie  of  eonvietian  in  criminal  jcaaee,  under  act  of 
March3,mi. 

Jurisdiction  of  this  court  to  review  judgments  of  conviction  in  criminal 
cases  under  clause  3  pf  §  5  of  the.  act  of  March  3,  1891,  c.  517,  26 
Stat.  827,  as  amended  by  the  act  of  July  20,  1897,  c.  68,  29  Stat. 
492,  depends  on  the  sentence  which  can  be  imposed,  and  not  on 
the  crime  charged  in  the  indictment;  and  where  the  Federal  statute 
prescribes  that  the  puniidunent  shall  be  the  same  as  that  prescribed 
by  the  state  law  a^  under  the  state  law  the  punishment  is  less 
than  capital  a  writ  of  error  will  not  lie.    Rakee  v.  Untied  SiaUe,  55« 

18.  Same — Sufficiency  of  raieing  of  ieeue  involving  canetrvctian  or  ap- 
pUcaHan  of  ConstiMion. 

The  suggestion  in  the  brief  of  counsel  of  the  unconstitutionality  of  the 
statute  under  which  plaintiff  in  error  was  convicted,  does  not  raise 
an  issue  involving  the  construction  or  application  of  the  Constitu- 
tion giving  this-  court  jurisdiction  to  review  under  §  5  of  the  act 
of  March  3, 1891,  c.  517, 26  Stat.  827,  when  the  contention  presented 
has  been  heretofore  adversely  disposed  of;  nor  does  the  assertion 
of  errors  of  construction  furnish  a  basis  for  jurisdiction  under  that 
statute.    lb. 

19.  Time  within  wkieh,writ  of  error  to  review  adft^dieoHon  of  bankruptcy 
of  Dietrict  Court  may  he  brought 

The  time  within  which  a  writ  of  error  may  be  brought  to  review  .an  ad- 
judication of  bankruptcy  of  the  District  Ckiurt  is  two  yearp  as 
regulated  by  §§  4, 5,  of  the  act  of  March  3^  1891,  c.  517, 26  Stat.  826, 
827,  and  not  thirty  days,  the  time  fixed  for  i^ppeals  by  general  order 
of  this  court  in  bankruptcy.  No.  36.  (Alien  v.  Southern  Pacific  Co., 
173  U.S.  479.)   F.  L.  Grant  Shoe  Co.  v.  Laird,  4i5. 

20!  To  review  adjudication  of  Dietrict  Court  in  bankruptcy;  effect  of 
revisory  proceeding  in  Circuii  Court  of  Appeals. 

The  objections  to  a  double  resort  to  review  decisionis  of  the  lower  courts 
to  both  the  Circuit  Court  of  Appeals  and  this  court  do  not  apply 
where  the  prooeecUng  in  the  Circuit  Court  of  Appeals  is  merely 
revisory  as  it  is  under  §  246  of  the  Bankruptcy  Act;.and  a  merdy 
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interlocutory  decision  in  such  a  proceeding  cannot  prevent  a  case 
otherwise  proper  to  be  brou^t  here,  from  being  taken  to  this  court 
after  final  judgment.    76. 

21.  Appeal  from  the  Circuit  Court  of  Appeals  affirming  orders  arul  decrees 
of  the  bankruptcy  court  dismissed  for  want  of  jurisdiction  on  authority 
of  Chapman  v.  Bowen,  207  U.  S.  89.   Clevenger  v.  Chaney,  562. 

22.  To  review  dedsions.of  Court  of  Appeals,  D.  C,  in  trade^mark  eases 
appealed  from  Commissioner  of  Patents. 

Proceedings  under  the  Trade-Mark  Act  of  February  20, 1905,  c.  592,  33 
Stat.  7  M,  and  the  specific  provisions  of  §  9  thereof,  are  governed 
by  the  same  rules  of  practice  and  procedure  as  in  the  instance  of 
patents;  and  decisions  of  the  Court  of  Appeals  of  the  District  of 
Columbia  on  appeals  from  the  Conunissioner  of  Patents  are  not 
reviewable  by  the  court.  Frasch  v.  Moore,  211  U.  S.  1,  followed; 
Gaines'y,  Knecht  A  Son,  27  App.  D.  C.  530,  approved.  Atkins  v. 
Moore,  285. 

2?.  Of  appeals  in  patent  eases. 

Frasch  v.  Moore,  211  U.  S.  1,  followed  to  effect  that  decisions  of  the 
Court  of  Appeals  of  the  District  of  Cdumbia  in  appeals  from  the 
Commissioner  of  Patents  are  not  reviewable  by  this  court.   Johnson  * 
V.  Mueser,  283. 

24.  Writ  of  error  to  review  decision  of  Court  of  Appeals  of  the  District  of 
Columbia  on  appeal  from  Commissioner  of  Patents  dismissed  on  au- 
thority of  Frasch  v.  Moore,  211  U.  S.  1.    Gaines  v.  Knecht,  561. 

25.  To  review  judgment  of  Supreme  CousH  of  Hawaii. 

Although  the  Supreme  Court  of  Hawaii  has  no  authority  to  enter  a 
final  judgment  which  is  reviewable  by  this  court  when  the  case  is 
before  it  on  bill  of  exceptions  it  may  do  so  when  a  writ  of  error  has 
brought  up  the  judgment.  .Cotton  v.  Hawaii,  211  U.  S.  162,  dis- 
tinguished.   Spreckds  v.  Brown,  208. 

26.  Writ  of  error  to  review  judgment  of  District  Court  for  Porto  Rico-- 
Jurisdictional  amount. 

Writs,  of  error  to  the  District  Court  of  the  United  States  for  Porto  Rico, 
dismissed  for  want  of  jurisdiction  because  the  judgments  sought 
to  be  reversed  were  each  less  than  $5,000.  Plaintiffs  below  were 
citizens  of  the  United  States  and  Porto  Rico,  and  the  defendant  a 
citisen  of  Spain  who  filed  pleas  to  the  jurisdiction  and  claimed  that 
by  the  overruling  of  such  pleas  he  had  been  denied  rights  under  the 
treaty  of  Paris  and  laws  of  the  United  States.  Valdes  v.  Munidi^ 
568. 

27.  Writ  of  error  to  review  judgment  of  the  Supreme  Court  of  the  Canal 
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Zone  dimnissed  for  want  of  jtarimHeiion,    CcMilaon  v.  Government  of  ^ 
the  Canal  Zone,  553. 

28.  Writ  of  error  to  review  fudgmeni  of  Supreme  Court  of  Philippine 
lelande  dismissed  for  want  of  fwrisdiction.  Enriques  v.  Watson  A 
Co.,  557. 

29.  Writ  of  error  dismissed  for  want  of  jurisdiction,  it  appearing  that  the 
merits  of  the  case  had  been  finally  determined  by  the  Supreme  Court 
of  Hawaii  before  the  passage  of  the  act  of  March  3,  1905,  c.  1465, 33 
Stat.  1035,  extending  the  jurisdiction  here  to  review  of  cases  from  that 
•court  involving  over  five  thousand  dollars,    NoUey  v.  Brown,  570. 

30.  Appeal  dismissed  for  want  of  jurisdiction  on  authority  of  Kansas 
City  Northwestern  Railroad  Co.  v.  Zimmerman,  210  U.  8.  336. 
Abrams  v.  White,  558. 

31.  Appeal  from  judgment  of  Court  of  Claims  fixing  amounts  to  be  paid 
from  an  Indian  fund  dismissed  for  want  of  jurisdiction.  United 
States  V.  Hemphill  and  Murchison,  552. 

32.  Writs  of  error  to  review  judgments  of  Supreme  Court  of  State  of  Inf 
diana,  168  Indiana,  439,  467^  and  80  N.  £.  Rep.  845,  in  suiU  in- 
volving the  constitutionality  of  the  Employers*  Ldakility  Act  of  that 
State  dismissed  for  want  of  jurisdiction  without  opinion.  Tullis  v. 
Lake  Erie  &  Western  R.  R.  Co.,  175  U.  S.  S^,follawed.  Pittsburg 
&e.  Ry.  Co.  V.  Ughtheiser,  560. 

iSee  Appsal  AND  Erbor,  2; 
Nbw  Trial. 

.  B.  Of  CiRCurr  Court  of  Appraia. 
See  Appbal  and  Error,  2; 
V  Jurisdiction,  A  20. 

*C.  Op  CiRCurr  Court. 

1.  Afnount  in  eoiftroversy;  when  aggregate  amount,  of  claims  the  test  of 

jurisdiction. 
Where  a  number  of  ^laiiAs  are  so  tied  togethte  by  combination  or  con- 
spiracy ^as  to  make  the  relief  sought  in  regard  thereto  one  claim, 
the  aggregate  amount  of  such  claims  will  be  the  test  of  jurisdiction 
of  the  Circuit  Court;  but  if  the  plaintiff  fails  to  prove  such  com- 
bination or  conspiracy  each  claim  must  be  regarded  aa  separate, 
and,  as  to  those  which  are  less  than  $2,000,  the  Circuit  Court  has 
not  jurisdiction.    MeDaniH  v.  Traylor,  428. 

2.  What  constitutes  deprivation  of  constitutional  right  for  which  suit 

maintavnable  under  §§  629, 1979,  Rev.  StaL 
Without  deciding  othor  questions  as  to  the  jurisdiction  of  the  Circuit 
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Cknirt,  hdd  that  the  dedanttioo  of  plaintiff  in  emvr  in  this  case 
against  the  fonner  governor  of  Colorado  for  anest  and  detention 
during  a  period  of  insurrection  does  not  give  the  CSrcuit  Court 
jurisdiction  thereof  under  §  629  or  §  1979,  Rev.  Stat.,  as  a  suit 
authorized  by  law  brought  to  redress  the  deprivation  of  a  ooni- 
stitutional  right.    Mayer  v.  Peabody,  78. 

3.  Mandamus  to  eampd  retention. 

Leave  to  file  petition  for  mandamus  to  oompel  Circuit  Court  to  retain 
jurisdiction  of  a  condemnation  proceeding  as  to  parties  whose  in- 
terest was  less  than  the  jurisdictional  amount  refused.  Matter  of 
Cheeapeake  d  Ohio  Ry.  Co.,  554. 

See  Ratb  Rbouultion,  15. 

D.  ADmaiLLTT. 
jSee  ADMiaiLLTT. 

E.  Of  State  Coustb. 
See  Courts,  10,  11, 12. 

F.  Of  Sbcrbtabt  of  Intbbior. 
jSee  PuBuc  Lands,  I. 

G.   GaNXSALLT. 

iSesCouRTS,  3, 8, 9; 

Navioabls  Watsbs,  2; 
Statbs,  1, 3, 4. 

JURISDICTIONAL  AMOUNT. 
See  Jurisdiction,  A  1,  2,  26;  C  1,  3; 
Mandamus,  1. 

JURY  AND  JURORS. 

1.  Qudlifieatiane  of  jtmn^  in  Dietrid  of  Columbia. 

In  the  District  of  Columbia  jurors  must,  at  least,  have  the  qualifications 
stated  in  §  215,  and  are  exempt  under  §  217  of  the  Code,  but  these 
sections  are  not  inconsistent  with,  or  exclusive  of,  the  ooinmoii4aw 
rule  that  one  in  relation  with  either  party  is  incompetent.  CVow- 
ford  V.  United  States,  183. 

2.  Qualiflications  of  ptror  at  common  law. 

Under  the  conunon  law  one  is  not  a  competent  juror  who  is  master, 
servant,  steward,  counsellor  or  attorney  of  either  party,  and 
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statutory  provisioDs  of  qualifications,  not  inconsistent  with  this 
rule,  do  not  strike  it  down.    lb, 

3.  Qiudifications  of  jurors  in  crirnvfud  ca»e;  rdaHon  with  Government, 

disqualifying. 
Where  defendant  was  on  trial  for  conspiracy  under  §  5440,  Rev.  Stat., 
an  objection  to  a  juror  on  the  ground  that  he  was  a  salaried  official 
of  the  United  States  held  in  this  case  to  reach  to  the  qualifications 
of  the  juror  by  reason  of  his  relations  with  the  Government  al- 
though he  was  not  a  salaried  officer  thereof.    /6. 

/ 

4.  Employi  of  United  States  ineompeient  as  juror  in  prosecution  by 

Government, 
An  employ^  of  the  United  States  is  not  competent  as  a  juror  where 
defendant  is  on  trial  for  conspiracy  against  the  United  States 
under  }  5440,  Itev.  Stat.    76. 

5.  Bias  imj^ied  from  relation  of  employer  and  employi. 

Bias  disqualifies  a  juror,  and  bias  is  implied  in  the  relation  between  em- 
ployer and  employ^  and  actual  evidence  thereof  is  unnecessary.   lb. 

6.  Exclusion  of  negroes— Ground  for  presumption  of  discrimination. 
Discrimination  against  the  accused  in  the  selection  of  the  grand  or  petit 

jury  cannot  be  presumed  from  the  mere  fact  tha^  none  of  the  jurors 
were  negroes  or  of  African  descent,  and  if  it  appears  that  a  negro 
was  on  the  grand  jury  finding  the  indictment  and  negroes  were  on 
the  venire  from  which  the  trial  jury  was  drawn,  discrimination  will 
not  be  piesumed.  Thomas  v.  Texas,  278. 
iSee  Jurisdiction,  A  5; 
Vbrdict,  3,  4. 

JURY  TRIAL. 
See  Immioration. 

LAND  DEPARTBfENT. 
See  PuBuc  Lanbb,  2. 

LAND  REGISTRATION. 
.  See  Appbal  and  Ebbor,  1. 

LEGISLATION. 
See  GouRTB,  1, 16. 
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LEGISLATIVB  FDNCTIOKS. 
See  Judicial  and  Lboislativb  FuNcnom; 
Rate  Rbgulation,  20. 

LIBEL  IN  ADMIRALTY. 
See  Admiraltt. 

LIENS. 
See  Local  Law  (Abu.). 

LIB  PENDENS. 
AppHcaHon. 
The  doctrine  of  lie  pendene  has  no  application  to  eommereial  securities. 

(Orleeme  v.  PlaU,  99  U.  S.  676,  682.)    Fnmdia  Cowiiy  ▼•  Noel- 

Young  Bond  Co.,  58. 

LOCAL  LAW. 
Aritana.    Lien  of  judgment.   Under  the  laws  of  Arizona,  in  force  at  the 
time,  real  property  upon  which  a  judgment  was  a  lien  included 
mining  daims.    Bradford  v.  Morrieon,  389. 

Arkanaae.  Anti-trust  Uw  (see  Constitutional  Law,  11).  Hammond 
PaMng  Co.  v.  Arkanaae,  3J22. 

Dtatrid  of  Columbia.  Common  law  in  force.  The  common  law  in  force 
in  Maryland  on  February  27, 1801,  remains  in  force  in  the  District 
of  Columbia  except  as  inconsistent  with  statutes  subsequently 
enacted.    Crawford  v.  UniUd  SUUee,  183. 

Qualifications  of  jurors.    Code,  H  216,  217  (see  Jury  and  Jurors, 
1).    76. 

Hawaii.  Conveyance  by  diaeeieee'.  In  Hawaii  a  disseisee  may  convey  to 
a  stranger,  and  a  deed  purporting  to  remise,  release  and  forever  quit 
claim  amounts  to  a  conveyance  of  all  the  grantor's  interest  in  the 
property  at  the  time.    Spreckele  v.  Brown,  208. 

Indiana.  Employers'  Liability  Act  (see  Jurisdiction,  A  32).  PiWkwrg 
dtc.  Ry.  Co.  V.  Lighiheiaer,  560. 

Kaneae.  Power  of  dtiea  of  second  dase  to  grant  exdueive  franckieee. 
Water,  Light  A  Gas  Co.  v.  Htttchineon,  207  U.  S.  385,  in  which  it 
was  held  that  an  exclusive  franchise  cannot,  under  the  statutes  of 
KatLsas,  be  granted  by  ordinance  by  a  city  of  the  second  class,  fol- 
lowed.   Water,  Light  dt  Gas  Co.  v.  Hutchineon,  555. 
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Kentucky.  Constitution,  }{  213, 214.  Ganrien  (see  Constitutional  Law, 
7).   LauiaviUe  dte.  R.  R.  Co.  v.  Siock  Yards  Co.,  132. 

Okiahoma.  Oil  inspection  law  (see  Statutes,  A  5).  WaUr^Pierce  OU 
Co.  V.  Desebfw,  150. 

Philippine  Islands.  Acts  496  and  926  of  Philippine  Commission  relative 
to  registration  of  land  titles  (see  Philippine  Islands,  3).  Cartho  v. 
Insular  Government,  449. 

Texas.  Antirtrust  laws  (see  Constitutional  Law,  4,  5).  Waters-Pierce 
CHI  Co.  V.  Texas,  86. 

Washington.  Tax  proceedings  (see  Constitutional  Law,  10).  Ontario 
Land  Co.  v.  Yordy,  152. 

MANDAMUS. 

1.  Leave  to  file  petition  for  mandamus  to  compel  Circuit  Court  to  retain 

jurisdiction  of  a  condemnation  proceeding  as  to  parties  whose  interest 
was  Ussk  than  the  jurisdictional  amount,  refused.  Matter  of  (Chesa- 
peake A  Ohio  Ry.  Co.,  554. 

2.  Leave  to  file  petition  for  mandamus  to  direct  suit  against  a  corporation 

incorporated  under  act  of  Congress  to  be  remanded  to  the  state  court, 
refused.    In  re  Jones,  561. 

3.  Leave  to  file  petition  for  mandamus  to  Circuit  Court  of  Appeals  to 

compel  reinstatement  of  appeal  from  Circuit  Court,  denied.  In  re 
Dowagiac  Mfg.  Co.,  569. 

MARITIME  LAW. 

1.  Liability  of  vessels  in  collision — Apportionment  of  liability. 

Where  two  tugs  and  twc  scows  in  tow  of  one  of  the  tugs  are  all  in  fault 
for  a  collision,  each  of  the  four  vessels  is  liable  for  an  equal  share 
of  the  damages,  and  the  liability  is  to  be  so  apportion^  even  if 
more  than  one  of  the  vessels  are  owned  by  'the  same  person.  The 
Eugene  F.  Moran,  466. 

2.  Liability  of  tug  and  tow  far  damages  caused  by  tug. 

Sturgis  v.  Bayer,  24  How.  1 10,  followed  to  the  effect  that  a  tug  having 
control  of  a  vessel  in  tow  is  solely  responsible  for  damages  to  the 
other  vessel  caused  by  the  tug  alone.    lb. 

3.  Flotilla  o*  a  unit.  { . 

The  fact  that  vessels  are  tied  together  in  a  flotilla  does  not  make  the 
flotilla  a  unit  in  proceedings  in  rem,    lb. 
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4.  Apportionment  of  damages  in  proceeding  in  rem. 
In  a  proceeding  in  rem  where  several  vesseb  are  found  in  fault  each 
bears  its  sliare  regardless  of  ownership,  and  notwithstanding  this 
rule  results  in  charging  one  who  owns  more  than  one  of  the  vessels 
with  a  larger  proportion  than  he  would  be  charged  in  a  personal 
suit  against  himself  and  the  owners  of  the  other  vessels.  lb. 
See  Admiralty; 

Carriers,  3,  4,  5. 

MASTER  AND  SERVANT. 

1 .  transfer  of  servant  to  third  party  so  as  to  make  latter  liable  for  his  acts. 
One  in  the  general  service  of  another  may  be  so  transferred  to  the  ser- 
vice of  a  third  person  as  to  become  the  latter's  servant  with  all  the 
legal  consequences  of  the  new  relation;  but  to  change  the  relation 
and  relieve  the  master  requires  more  than  the  mere  fact  that  the 
servant  is  sent  to  do  work  pointed  out  by  such  third  party  who  has 
made  a  bargain  with  the  master  for  hia  services.  Standard  Oil  Co, 
V.  Anderson,  215. 

2.  Status  of  winchman  employed  by  one  fwmishing  hoisting  power  to. 

master  stevedore, 
A  winchman  employed  by  the  person  furnishing  the  hoisting  power  to 
a  master  stevedore  for  loading  a  vessel,  held  to  remain  that  person's 
servant  notwithstanding  the  hoisting  signals  were  given  by  the 
stevedore's  foreman  and  not  to  be  a  fellow  servant  of  an  employ^ 
of  the  stevedore  who  was  injured  by  his  negligence.    lb, 

3.  Fellow  servants  on  railroad;  who  are. 

The  engineer  of  a  train,  and  the  section  foreman,  are  fellow  servants  of 
a  section  hand,  and  the  latter  cannot  recover  against  the  employer 
^or  an  injury  occurring  through  the  negligence  of  either  of  the 
former.  Northern  Pacific  Railroad  v.  Egeland,  163  U.  S.  93,  dis- 
tinguished. Texas  A  Pacific  Ry,  Co,  v.  Bourman,  536. 
See  Jury  and  Jurors,  2,  3. 

MEASURE  OF  DAMAGES. 

See  Contracts,  3; 

Vbrdict,  2. 

MINES  AND  BONING. 

1.  Title  of  locator;  power  of  disposition. 

The  title  of  a  locator  to  a  mining  claim  located  under  {  2322,  Rev.  Stat., 
is  not  only  property,  but  property  which,  in  addition  to  being  sold, 
transferred  and  mortgaged^  is  also  capable  of  being  inherited  with^ 
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out  infringing  the  title  of  the  United  States.    Bradford  v.  Morri- 
son, 389. 

2.  Forfeiture  of  title  acquired  by  sale  under  lien  of  judgmeni. 

Title  to  a  mining  claim  acquired  by  sale  under  lien  of  judgment  is  sub- 
ject to  forfeiture  if  conditions  subsequent,  such  as  the  doing  of 
necessary  work,  are  not  performed.    76. 

3.  Dower  right  in  claim. 

Black  V.  Elkhom,  163  U.  S.  445,  holding  that  widow's  dower  did  not  at- 
tach to  the  mining  claim  involved  in  that  case,  distinguished.    lb. 
See  Local  Law  (Aru.). 

MISJOINDER  OF  PARTIES. 
See  Intsrstatb  Commsrcb,  8. 

MISTAKE  OF  LAW. 
iScc  Courts,  17; 

JUDGMSNTS  AND  DECREES,  1, 

MITIGATION  OF  SENTENCE. 
See  Courtb-Martial,  2. 

MONOPOLIES. 
See  Anti-Trust  Act. 

MUNICIPAL  CORPORATIONS. 
iSfee  Local  Law  (Kan.). 

NAVIGABLE  WATERS. 

1.  Power  of  State  over  navigable  streams  wholly  within  its  boundaries. 

A  State,  in  the  absence  of  any  statute  by  Congress,  has  plenary  power  in 
regard  to  navigable  streams  wholly  within  its  boundaries;  and  ob- 
structions in  such  streams,  in  the  absence  of  statute,  constitute  no 
offense  against  the  United  States,  and  whether  pbstruc^tions  arc 
unlawful  under  state  law  is  not  a  Federal  question.  (Willamette 
Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1.)  North  Shore  Boom  Co.  v. 
Nicomen  Boom  Co.,  406. 

2.  Jurisdiction  of  state  and  National  governments  over  erection  of  ob^ 

structions. 
Where  a  FeHeral  law  is  applicable  requiring  consent  of  the  Federal 
Government  there  is  concurrent  or  joint  jurisdiction  of  the  state 
and  National  governments  over  the  erection  of  structures  ob- 
structing navigation  of  a  navigable  stream  wholly  within  a  State. 
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(Cummingt  y.  Chicago,  188  U.  S.  410;  MarUgamery  v.  Pariland,  190 
U.S.  80.)    76. 

See  Jurisdiction,  A  3. 

NAVY. 

See  Coubts-BIartial,  1. 

NEGLIGENCE. 
See  Admiralty; 
Maritimb  Law; 

IfAtfTBR  AND  SKRVAMT. 

NEGROES. 
See  Jurisdiction,  A  5; 
Jury  AND  Jurors,  6. 

NEW  TRIAL. 
Power  of  ihie  court  to  grant,  on  ground  of  excessive  damages. 
HM,  in  a  case  on  error  to  the  Supreme  Court  of  the  Territory  of  Okla- 
'  homa,  that  this  court  does  not  possess  the  power  to  grant  a  new 
trial  solely  on  the  ground  that  the  jury  awarded  excessive  dam- 
ages.   Waters-Pierce  Oil  Co.  v.  Deselms,  150. 
See  Vbrdict,  3, 4. 

NOTICE. 
iSee  Constitutional  Law,  0,  10; 
Judicial  Noticb. 

OBSTRUCTIONS  IN  NAVIGABLE  WATERS. 
<See  Jurisdiction,  A  3; 

Navioabls  Waters,  1,  2. 

OFFICE. 
^  See  PuBuc  Officbrs,  1. 

OREGON. 
See  States,  3,  5. 

PARTIES. 
See  Interstate  Commerce,  8; 
.  Removal  op  Causes,  1,  2. 

PASS. 
See  Interstate  Commerce,  3. 
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PATENT  APPEALS. 
See  JuRiSDicnoN,  A  22,  23,  24. 

PATENTS  AND  TRADE-MARKS. 
See  JuBiSDicnoN^  A  22,  23,  24. 

PATENT  FOR  LAND. 
See  PuBuc  Landb,  2. 

PENALTIES  AND  FORFEITURES. 
<See  Constitutional,  Law,  19; 
CouBTB,  7; 
Mines  and  Mining,  2. 

PERIL  OF  THE  SEA. 
See  Carriers,  4,  5. 

PHILIPPINE  ISLANDS. 

1.  Real  property;  HtUhypreecnptum;  effect  of  Treafy 

Title  by  prescription  against  the  crown  existed  under  Spanish  law  in 
force  in  the  Philippine  Islands  prior  to  their  acquisition  by  the 
United  States,  and  one  occupying  land  in  the  Province  of  Benguet 
for  more  than  fifty  years  before  the  Treaty  of  Paris  is  entitled  to 
the  continued  possession  thereof.  Carino  v.  Insular  Government, 
449. 

2.  Property  rights  of  inhabitanis — Deprivation  of  land  by  act  of  Philippine 

Commission, 
The  acquisition  of  the  Philippines  was  not  for  the  purpose  of  acquiring 
the  lands  occupied  by  the  inhabitants,  and  under  the  Organic  Act 
of  July  1, 1902,  c.  1369, 32  Stat.  691,  providing  that  property  rights 
are  to  be  administered  for  the  benefit  of  the  inhabitants,  one  who 
actually  owned  land  for  many  years  cannot  be  deprived  of  it  for 
failure  to  comply  with  certpin  ceremonies  prescribed  either  by  the 
acts  of  the  Philippine  Commission  or  by  Spanish  law.    lb. 

3.  Registration  of  land  titles;  who  entitled. 

Although  a  province  may  be  excepted  from  the  operation  of  act  No.  926 
of  1903  of  the  Philippine  Commission  which  provides  for  the  regis- 
tration and  perfecting  of  new  titles,  one  who  actually  owns  property 
in  such  province  is  entitled  to  registration  under  act  No.  496  of 
1902,  which  applies  to  the  whole  archipelago.    lb. 
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4.  Organic  Ad  as  hill  of  rights. 

The  Organic  Act  of  the  Philippines  made  a  bill  of  rights  embodying 
safeguards  of  the  Constitution,  and,  like  the  Constitution,  extends 
those  safeguards  to  all.    lb. 

5.  Writ  of  error  to  review  judgment  of  Supreme  Court  of  Philippine 

Islands  duhnissed  for  want  of  jurisdiction.    Enriquez  v.  Watson  & 
Co.,  667. 

See  Appbal  and  Erkor,  1. 

PLEADING. 
iSee  Carriers,  2; 

Vendor  and  Vendee,  3. 

POLICE  POWER. 
iSec  Courts,  7; 
States,  9. 

PORTO  RICO.  ♦ 

See  Jurisdiction,  A  26. 

POWERS  OF  CONGRESS. 
See  Congress,  Powers  of. 

PRACTICE  AND  PROCEDURE. 

1.  When  bUl  of  exceptions  not  necessary, 

A  bill  of  exceptions  is  not  necessary  when  it  adds  nothing  to  the  record. 
(C.  H.  Nichols  Lumber  Co.  v.  Franson,  203  U.  S.  278.)  F.  L.  Grant 
Shoe  Co.  V.  Laird,  445. 

2.  Raising  of  Federal  question  on  petition  for  rehearing. 

An  attempt  to  raise  the  Federal  question  in  the  petition  for  rehearing  in 
the  highest  court  of  the  State  will  not  avail  if  the  petition  is  over- 
ruled without  specifically  passing  on  the  questions.  Waters-Pierce 
Oil  Co.  V.  Texas  (No.  2),  112. 

3.  Scope  of  review  of  judgment  of  state  court — Bringing- in  new  matter  by 

assignments  of  error. 
The  review  of  a  judgment  of  a  state  court  is  confined  to  assignments  of 
error  made  and  passed  upon  in  the  judgment  brought  here  for  re- 
view; assignments  of  errors  in  this  court  cannot  bring  new  matter 
into  the  record.    Jb. 

4.  FoUowing  findings  of  fact. 

This  court  does  not  review,  but  aeoepts  as  conclusive  the  findings  of 
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facts  made  by  the  state  court.  Water&-Pierce  OU  Co.  v.  Texas 
(No.  1),  86. 

5.  Findings  of  master  in  chancery;  when  noi  condtuive. 

In  ordinary  equity  suits  findings  of  the  master  and  the  court  below  are 
conclusive  here  unless  unsupported  by  the  evidence  or  made  under 
erroneous  views  of  law;  but  where  the  constitutionality  of  a  legis- 
lative act  is  involved,  this  court,  from  the  respect  due  to  legislative 
authority,  will  not  regard  such  findings  as  conclusive.  KnoxviUe 
V.  KnoawUe  Water  Co.,  1. 

6.  Controlling  effect  on  this  cotai  of  decisions  of  state  courts. 

When  this  court  is  called  upon  to  exercise  its  own  judgment,  it  will  not 
be  controlled  by  decisions  of  state  courts.    Matter  of  Dunn,  374. 

7.  CerHfUd  question  caUing  for  decision  of  whole  case,  not  answered. 
Where  a  certified  question  does  not  propound  a  distinct  issue  of  law, 

but  in  effect  calls  for  a  decision  of  the  whole  case,  this  court  need 
not,  and  in  this  case  does  not,  answer  it.  (Chicago,  B.  <&  Q.  R.  R. 
V.  WHliams,  205  U.  S.  444.)    The  Folmina,  354. 

8.  Certified  question  not  presenting  distinct  issue  of  law,  not  answered. 

The  question  ''whether  the  ship  is  relieved  from  liability  in  conse- 
quence of  said  exception,"  not  presenting  a  distinct  issue  of  law, 
not  answered.    76. 

9.  Determination  of  effect  of  grant  of  concurrent  jurisdiction. 

In  determining  the  effect  of  a  grant  of  concurrent  jurisdiction  this  court 
confines  itself  to  the  precise  questions  presented.  Nielsen  v.  Ore- 
gon, 315. 

10.  Determination  from  record  as  to  existence  of  fraud,  connivance  or  cot^ 
sent  in  respect  of  judgment  rendered. 

Where  the  state  court  has  Bustained  a  demurrer  to  an  answer  which  set 
forth  a  complete  defense  in  the  absence  of  fraud,  connivance  or 
consent  on  defendant's  part,  this  court  will  determine  for  itself 
from  the  record  whether  the  record  shows  any  fraud,  connivance 
or  consent.    American  Express  Co.  v.  MuUins,  31 1 . 

11.  Presumption  as  to  eufficiency  of  reasons  for  refusal  of  lower  court  to 
grant  new  trial. 

Where  the  reasons  of  the  Supreme  Court  of  the  Philippine  Islands  for 
refusing  to  grant  a  new  trial  on  ground  of  newly  discovered  evi- 
dence do  not  appear,  their  sufficiency  must  be  presumed  and  the 
question  is  not  open  in  this  court.  Santos  v.  Roman  Catholic  Church, 
463. 

VOL.  ccxn— 41 
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12.  When  fvdffmerU  reversed  for  defeeU  in  indietmeni. 

An  indictment  which  definitely  sets  forth  the  elements  of  the  offense  of 
which  it  was  intended  to  charge  the  accused  is  sufficient;  and  in 
this  court  only  substantial  defects  in  the  indictment  are  available 
to  reverse  a  judgment  of  conviction.  (Connors  v.  Untied  SUUee^ 
158  U.  S.  408.)    New  York  Central  R.  R.  v.  Untied  SUUes,  500. 

13.  Scope  of  review' on  error  to  Supreme  Court  of  Philippine  Idande. 

A  finding  by  the  Supreme  Court  of  the  Philippine  Islands  that  the 
parties  sued  as  defendants  do  not  constitute  a  judicial  entity  sudi 
as  a  cofradia,  is  not  open  to  reexamination  in  this  court.  Sanioe  y. 
Roman  CaiMie  Cnurch,  463. 

See  Anti-Trust  Act,  2 ;       Instructions  to  Jury,  2; 
Courts,  2;  Jurisdiction,  A  22; 

CRxmNAL  Law,  1 ;  Rate  Rbgulation,  14, 19. 

PREFERENCES. 
See  DxBTS  Dub  Unitbd  Statsb. 

PRESCRIPTION. 
See  Philippine  Islands,  1. 

PRESIDENT  OF  THE  UNITED  STATES. 
j3ee  Courts-Martial,  2. 

PRESUMPTIONS. 
See  Attornst  and  Cldbnt;       Jury  and  Jurors,  5,  6; 

Bonds,  2;  Practice  and  Procedure,  11; 

Evidbncb,  2;  Property  Rights,  2. 

PRINCIPAL  AND  AGENT. 
See  Attorney  and  Client; 

Corporations,  2,  3, 4,  5; 

Interstate  Commerce,  5, 8. 

PRINCIPAL  AND  SURETY. 
See  Debts  Dub  United  States. 

PRIORITY. 
5ee  Dbbtb  Due  United  StATBS. 

PRIVILEGES  AND  IMMUNITIES. 
See  Judicial  and  LEOisLATiyE  Functionb. 
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PROCESS. 
See  AnwLL  and  Ebbor,  1'; 
Carribrs,  1, 2; 
Exscunvx  Powers. 

PRO&UCnON  OF  BOOKS  AND  PAPERS. 
See  Ck>i«8nTUTioNAL  Law,  11, 12, 13, 14, 18, 24. 

.     PROPERTY  RIGHTS. 

1.  Fiction  OB  (fround  for  deprivaticn  of  , 

Fiction,  not  being  a  satisfactory  ground  for  takiog  one  man's  property 
to  satisfy  another  man's  wrong,  should  not  be  extended;  The 
Sugene  F.  Moron,  406. 

2.  PreeumfHon  of,  aeagamel  deprivation  thr^ 

Every  presumption  of  ownership  is  in  favor  of  one  i^ually  occupying 
land  for  many  years,  and  against  the  Government  which  seeks  to 
deprive  him  of  it,  for  failure  to  comply  with  provisions  of  a  subse- 
quently enacted  r^stration  act.  earSio  v.  Ineular  GovemmerU, 
449. 

See  CoNSirranoNAL  Law,  23;       PmuppiNa  Islands,  1, 2; 
Mnns  AND  MiNiNO,  1 ;  Rate  Rbgulation,  6,  7; 

Tttlb. 

PROVABLE  CLAIMS  IN  BANKRUPTCY. 
See  Bankruptcy. 

PROVISOS. 
See  Statutes,  A  3. 

PROXIMATE  CAUSE. 
See  Vendor  and  Vendee,  2. 

PUBLICATION. 
See  Intebstate  Commerce,  4. 

PUBLIC  LANDS. 
1.  Effed  of  decision  of  Secretary  of  the  Interior  to  bind  his  successor  and 

the  courts. 
When  the  Secrotary  of  the  Interior  has  jurisdiction  of  a  land  contest 

and  grants  a  rehearing  he  is  not,  nor  is  this  court,  bound  by  the 

facts  found  by  his  predecessor  on  the  original  hearing,  Potter  v. 

HaU,  189  U.  S.  292;  after  such  a  rehearing  and  when,  as  in  this 
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case^new  testimony  is  allowed,  the  decision  then  made  is  the  ulti- 
mate action  of  the  department.    GreenofiMyer  v.  CoaiBf  434. 

2.  Fraud  of  holder  of  patent  to  justify  dedaring  kim  to  hold  as  trustee  for 
another. 

The  holder  of  a  patent  obtained  by  error  of  law  of,  or  fraud  or  imposi- 
tion on,  the  Land  Department,  may  be  declared  to  hold  the  same 
as  trustee  for  another;  but  the  .fraud  must  have  been  so  practiced 
as  to  have  prevented  the  imsuccessful  party  from  fully  exhibiting 
his  case,  and  if  the  case  has  been  fully  considered  the  decision  of 
the  proper  officers  is  in  the  nature  of  a  judicial  detennination. 
{Vance  v.  Bwrbank,  101 U.  S.  514.)    76. 

PUBLIC  OFFICERS. 

1.  Offite  not  a  protection  from  personal  liability. 

An  officer  of  a  State  interfering  with  an  individual's  rights  in  an  tmcon- 
stitutional  manner  derives  no  protection  from  personal  liability  on 
account  of  his  office.    Moyer  v.  Peabody,  78. 

2.  Oavemor  of  State;  effect  of  dedarationby. 

The  deckiration  of  the  governor  of  a  State  that  a  state  of  insurrection 
exists  is  conclusive,    lb. 

3.  Oavemor  of  State;  personal  liability  for  acts  done  under  authority  of 

constitution  and  laws  of  State. 
Where  the  constitution  and  laws  of  a  State  give  the  governor  power  to 
suppress  insurrection  by  the  National  Guard,  as  is  the  case  in 
Colorado,  he  may  also  seise  and  imprison  those  resisting,  and  is 
the  final  judge  of  the  necessity  for  such  action;  and  when  such 
an  arrest  is  made  in  good  faith  he  cannot  be  subjected  to  an  action 
therefor  after  he  is  out  of  <^oe  on  the  ground  that  he  had  not 
reasonable  cause.    Ih. 

See  CnnoNAL  Law,  2,  3; 

JUBT  AMD  JUBOBS,  3, 4; 

PuBuc  Lands,  1. 

PUBLIC  SERVICE  CORPORATIONS. 
See  Ratb  Rbgulation. 

QUALIFICATIONS  OF  JURORS. 

See  JUBT  AND  JUBOBB. 

RAILROADS. 
SssCabbibbs; 

Masxbb  and  Sbbvant,  3. 
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RATES. 
SeB  Imtsebtaib  Coioobcb,  1, 2, 4. 

RATE  REGULATION. 

1.  PfMie  iervice  corparaHana;  what  ia  be  conaidered  in  deUnnimng  rath 

aonabieneas  of  rate. 
In  eBtimating  for  rate-fixing  purposes  the  value  of  a  plant,  cost  of  re- 
production is  not  a  fair  measure  of  value  unless  a  substocntial 
allowance  is  made  for  depreciation.  Qtuere,  whether  anything  can 
be  allowed  in  the  case  of  the  plant  of  a  public  service  corporati<ni 
tor  "going  oooceni"  above  the  value  of  the  separate  tangible  ele- 
ments.   KnoxwiUe  v.  KtwamUe  Water  Co,,  1. 

2.  Same, 

In  valuing  for  rate-^xing  the  plant  of  a  public  service  corporation, 
bonds  and  stocks  issued  for  its  purchase  and  construction  in  e^coss 
of  its  cost  and  by  and  to  parties  interested  in  and  controlling  the 
company,  afford  neither  measure  nor  guide.    /&. 

3.  Same. 

In  determining  whether  a  rate  affords  a  fair  return  the  amount  must  be 
considered  as  fixed  by  the  ordinance  and  not  as  voluntarily  re- 
duced by  the  corporation,  even  if  such  reduction  be  in  accordance 
with  custom  and  for  the  purpose  of  obtaining  prompt  payment.   lb. 

4.  Same. 

In  determining  whether  a  rate  is  confiscatory  the  court  is  not  eonined 
to  evidence  as  to  the  income  of  the  corporation  affected  for  the 
fiscal  year  during,  or  preceding  that  in,  which  the  rate  was  fixed; 
it  may  receive  evidence  as  to  such  income  in  subsequent  years.   lb. 

5.  Same. 

A  sufficient  amount  should  be  allowed  ^from  the  earnings  of  a  publie 
service  corporation  for  making  good  depreciation  of  plant  and  re- 
placing deteriorated  portions  thereof;  but  amounts  so  expended 
cannot  be  considered  as  additional  to  the  original  cost  in  valuing 
the  plant  for  purposes  of  ascertaining  idiether  a  rate  is  confis- 
catory.   Jb. 

6.  Quaare  as  to  eaneOtutionality  of  regulation  in  reepect  of  due  process  of 

law  and  just  compensaHon. 
Quaere,  and  not  decided,  whether,  under  the  circumstances  of  this  case, 
an  ordinance  fixing  a  rate  3aelding  a  return  of  four  per  cent  after 
allowing  two  per  cent  for  deporeoiation  is  confiscatory,  and  amounts 
to  a  deprivation  of  property  without  due  process  of  law  or  a  taking 
of  property  without  compensation.  ^Ib. 
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7.  Pvblie  service  corporiUiona;  franchtse$  a»  ete^ 

FraDchises  of  public  Bervice  corporations  sn  ptoptrty  and  cannot  be 
taken  or  used  by  others  without  compensation,  and,  where  a  State 
has  by  legislative  enactment  permitted  such  corporations  to  capital- 
ise such  franchises,  their  value  at  the  time  of  such  capitalisation 
should  be  included  in  the  value  of  the  property  as  an  element  for 
fixing  rates;  but  no  increased  value  of  such  franchise  should  be 
allowed.    WiUcox  v.  Consolidated  Gaa  Co.,  19. 

8.  Public  service  corporoHone;  return  to  which  entiUed. 

Public  service  corporations,  such  as  gas  companies,  are  subject  to  the 
legislative  right  to  fix  rates  which  permit  not  more  than  a  fair  re- 
turn on  the  property  used.    76. 

9.  When  rate  confiscatory. 

Whether  a  rate  yields  such  a  fair  return  as  not  to  be  confiscatory  de- 
pends upon  circimistances,  locality  and  risk,  and  no  particular  rate 
can  be  established  for  all  cases.    lb. 

10.  When  rate  not  confiscatory. 

Under  all  the  circumstances  of  this  case  this  court  concurs  with  the  court 
below  that  six  per  cent  is  a  fair  return  on  the  value  of  property 
employed  in  supplying  gas  in  the  city  of  New  York,  and  a  rate 
yielding  that  return  is  not  confiscatory,    lb. 

11.  Estimating  value  of  franchises. 

In  estimating  value  of  franchises  for  the  purpose  of  fixing  rates,  it  is  im- 
material that  the  corporation  is  taxed  on  a  greater  value  than  that 
allowed  if  it  charges  its  taxes  as  operating  expenses  in  determining 
net  income.    /5. 

12.  Good^DiU  as  element  of  value  of  property. 

Where  a  public  service  corporation  has  a  monopoly,  such  as  of  supply- 
ing gas  in  a  large  city,  '* good-will"  cannot  be  considered  as  an 
element  of  value  of  the  property  employed.    Ih. 

13.  Time  as  of  which  property  valued. 

For  purpose  of  fixing  rates  the  value  of  property  employed  should  be 
determined  as  of  the  time  when  the  inquiry  is  made,  and,  SiS  a  gen- 
eral rule,  the  corporation  is  entitled  to  the  benefit  of  increased  value 
since  acquisition.    lb. 

14.  Practice  where  complainant  inbiUto  enjoin  enforcement  of  rate  faOs 
to^iowthatitiSconfleoatory. 

Where,  as  in  this  case,  in  an  action  brought  before  the  rate  takes  effect, 
ccnnplainant  fails  to  sustain  the  burden  of  clearly  showing  that  a 
rate  act  is  confiscatory,  the  bill  should  be  dismissed  without  preju- 
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dice  to  xii^t  of  the  oomplainant  to  bring  another  action  after  the 
rate  goes  into  effect  if  it  then  proves  to  be  confiscatoiy.    /6« 

15.  Right  to  assert,  in  Circuit  Court  of  United  States,  that  rates  tmreO' 
sonable— Burden  of  proof  of  unreasonableness. 

Where  diverse  citizenship  exists  complainant  may  assert  in  a  suit  in 
the  Circuit  Court  of  Uie  United  States  that  rates  fixed  by  ordinance 
are  so  low  as  to  be  confiscatory  Under  the  Fourteenth  Amendment 
or  unreasonable  or  unjust  under  the  provisions  of  state  law.  Rates 
fixed  by  the  body  having  jurisdiction,  after  investigation  based  on 
reports  of  the  corporation  rendering  the  service,  are  prima  facie 
fair  and  valid  and  the  burden  of  proof  is  on  the  complainant  at- 
tacking them  to  show  that  they  are  confiscatory  or  unreasonable. 
Louisiana  R.  R.  Comm,  v.  Cumberland  Tel,  Co.,  414. 

16.  Confiscatory  rates — Considerations  in  determining  reasonableness  of 
rates — Burden  of  proof. 

Where  a  public  service  corporation  raises  more  money  in  a  particular 
'  year  than  required  for  actual  depreciation  it  cannot  carry  the 
excess  to  capital  for  the  purpose  of  estimating  the  amount  on  which 
it  is  entitled  to  pay  dividends  in  determining  whether  a  rate  is  un- 
constitutional as  confiscatory,  and  the  onus  of  showing  that  this 
has  not  been  done  is  on  complainant  where  the  books  show  that 
such  an  excess  has  been  collected.    76. 

17.  Same. 

Qtuere,  and  not  decided,  whether  it  would  be  entitled  to  dividends  oh 
such  excess  if  invested  in  extensions  and  additions.    lb. 

18.  Confiscatory  rates — Rule  as  to  increasea  profits  from  decreased  rates 
not  applicable  to  telephone  companies. 

While  in  some  businesses  where  increased  demand  does  not  involve  a 
corresponding  increase  in  expense,  increased  profits  may  result  from 
decreased  rates,  this  rule  does  not  apply  to  a  business,  such  as  that 
of  a  telephone  company,  where  expenses  are  proportionately  in- 
creased with  increased  demand  and  service.    lb. 

19.  Confiseatory  rates — Practice  in  this  court  where  ucHuU  effect  of  rates 
ascertainable. 

Although  complainant  failed  to  prove  its  case,  the  bill  will  not  be  dis- 
missed but  a  new  trial  ordered,  as  the  rates  have  been  in  force  and 
the  inquiry  can  be  founded  upon  thnr  actual  effect.    76. 

20.  Rate-making  a  legitiaHoe  function. 

Rate-making  is  a  legislative  function  whether  exercised  by  the  legis- 
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lature  or  by  a  subordinate  body  to  which  power  has  been  dele- 
gated, such  as  a  municipality.  KnoxviUe  v.  KnaxviUe  Water  Co,,  1. 
See  Constitutional  Law,  20,  21; 

Corporations,  4; 

Courts,  2, 4, 5, 6. 

REAL  PROPERTY. 
iSee  Local  Law  (Ariz.)  (Haw.); 
Phiuppine  Islands,  1,  2,  3; 
Property  Rights,  2. 

REBATES. 
iSee  Interstate  Commerce,  9,  10,  11,  12,  13. 

RECEIVERS. 
Liability  for  costs  cmd  expenses  of  receiver'erroneously  appointed. 
Under  the  circumstances  of  this  case  it  is  not  proper  to  charge  the  costs 
and  expenses  of  the  receiver  erroneously  appointed  by  the  Federal 
court  on  complainant,  but  those  expenses  should  be  paid  from  the 
fund.    Palmer  v.  Texas,  118. 

iSee  Constitutional  Law,  6;       Debts  Dub  United  States; 
Courts,  10, 12;  Interstate  Commerce,  14. 

RECORD. 
See  Practice  and  Procedure,  1. 

REGISTRATION  OF  LAND  TITLES. 
iSee  Philippine  Islands,  3. 

REMOVAL  OF  CAUSES. 

1.  Diversity  of  citizenship  for  purposes  of — Arrangement  of  parties  so  as 
to  create  diversity  of  dtixenskip. 

In  this  case,  held  that  in  an  action  to  foreclose,  whare  the  junior  en- 
cumbrancer as  plaintiff  joined  the  senior  encumbrancer  as  a  defend* 
ant  and  attacked  the  validity  of  his  lien,  as  did  the  owner  of  the 
property,  also  a  defendant,  a  separable  controversy  existed  be- 
tween the  senior  encumbrancer  on  the  one  side  and  the  owner  and 
the  junior  encumbrancer  on  the  other  side,  whidi  was  removaUe, 
as  diverse  citisenship  existed  when  the  parties  were  so  arranged ; 
and  such  removal  could  not  be  prevented  either  by  the  unneccHoary 
joinder  of  the  senior  encumbrancer,  or  because  prior  to  the  filing 
of  the  reply  showing  the  separable  nature  of  the  cooftioverBy  a  re* 
manding  order  had  been  made.    Fritden  ▼.  Boatimen's  Bank,  364. 
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2.  Effect  of  joinder  of  other  defendanii,  ciitMena  of  pimnHff'M  StaU,  on 

ri(^  of  Federal  corporation  defendarU  to  remold. 
Where  tke  Circuit  Court  has  juriadiction  by  reason  of  the  fact  that  the 
defendant  is  a  corporation  created  by  an  act  of  Congress,  the 
joinder  of  other  defendants,  citisens  c^  plaintiff's  State  does  not 
prevent  removal  to  the  Circuit  Court  if  tiiere  is  no  separable  con- 
troveny  and  all  the  defendants  unite  in  the  petition:  the  Federal 
character  permeates  the  entire  case  and  affects  all  parties  defend- 
ant.   Matter  of  Dunn,  374. 

3.  Right  of  reeort  to  Federal  court  in  firet  in8ta$iee  ae  prerequieite  of  right 

to  remove. 
The  right  to  remove  depends  upon  whether  the  suit  could  have  been 
brought  originally  in  the  Circuit  Court  of  the  United  States.    (Coch- 
ran V.  Montgomery  County,  19Q  U.  S.  260.)    Ih. 

4.  When  suit  removable  a»  one  arieing  under  ConatihUion  and  lawe  of 

United  States; 
As  a  corporation  created  by  act  of  Congress  derives  all  its  rights  from 
the  law  creating  it,  suits  brought  against  it,  on  account  of  its  action, 
arise  under  the  Constitution  and  laws  of  the  United  States  and  are 
removable  into  the  Federal  court.  (Oabom  v.  Bank  of  United 
States,  9  Whea,t.72S.)    lb. 

5.  Effect  of  order  to  remand  on  rt^At  to  make  second  application  to  remove. 

If,  after  an  order  to  remand  has  been  made,  it  results,  from  the  subse- 
quent pleadings  or  conduct  of  the  parties,  that  the  cause  is  remov- 
able, a  second  application  to  remove  can  be  made,  and  the  right  to 
make  it  is  not  controlled  by  the  previous  remanding  order;  nor  is  the 
granting  of  the  order  to  remove  imder  such  circumstances  a  refusal 
to  give  effect  to  such  previous  order  to  remand.  FrUzlen  v.  Boal^ 
men's  Bank,  364. 

6.  Timeliness  of  application  for. 

Powers  V.  Chesapeake  A  Ohio  Ry.  Co,,  169  U.  S.  92,  followed  as  to  when 
an  application  (or  removal  is  made  in  time.    lb. 
SeeAcnoNB,  2; 
MANnAifUS,  2. 

REPEALS  BY  IMPLICATION. 
See  Statutbs,  A  7,  8. 

RES  JUDICATA. 
See  BoNne,  4. 
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RETROACTIVE  LAWS. 
See  Criminal  Law,  6. 

RIPARIAN  RIGHTS. 
See  Dbbdb,  1. 

RIVERS. 
See  States,  3,  4, 5, 6. 

RIVER  AND  HARBOR  ACTS. 
See  Jurisdiction,  A  3. 

ROMAN  CATHOLIC  CHURCH. 
See  Title. 

SALES. 
See  Anti-Trust  Act; 
Contracts,  3; 
Vendor  and  Vendee,  3. 

SEARCHES  AND  SEIZURES. 
See  Constitutional  Law,  24,  25. 

SECRETARY  OF  THE  INTERIOR. 
See  Public  Lands,  1. 

SENTENCE, 
See  Courts-Martial. 

SETTING  ASIDE  VERDICT. 
See  Verdict,  3,  4. 

SHIPPING. 
See  Adiqraltt; 
Carbiess,  3, 4, 5; 
MABimiB  Law. 

SOVEREIGNTY. 

Definitiqn — RdaiUmM  of  tubjed  $o  larmer  sovereign. 

While,  in  1^^  theory,  and  as  against  foragn  nations,  sovereignty,  is 
absolute,  practically  it  is  a  question  of  strength  and  of  varying  de- 
gree; and  it  is  for  a  new  sovereign  to  decide  how  far  it  will  insist 
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upon  theoretical  relations  of  the  subject  to  the  former  sovereign 
and  how  far  it  will  recognise  actual  facts.  Carino  v.  Inmdar  Gov- 
emment,  449. 

SPAIN. 
500  War,  1. 

STATES. 

1.  JunsHctUm  to  punish  violation  of  antv4ru9t  law  where  agreement 

made  out  of  State. 
Although  an  agreement  to  violate  the  anti-trust  law  of  a  State  may  be 
made  outside  of  the  State,  if  the  parties  thereto  or  their  agents 
ejcecute  it,  or  attempt  so  to  do,  within  the  State,  they  are  under 
the  jurisdiction  of  the  State  and  their  conviction  for  such  acts  is 
not  without  due  process  of  law.  Wdiers-Pierce  Oil  Co.  v.  Texas 
(No.  1),  86. 

2.  Power  to  prevent  unlawful  combinaHons  in  restraint  of  trade. 

States  having  power  to  prevent  unlawful  combinations  in  restraint  of 
trade  may  provide  the  procedure  for  enforcing  the  same,  subject 
only  to  the  qualification  that  such  procedure  must  not  deny  or 
conflict  with  fundamental  or  constitutioiial  rights.    lb. 

3.  JuriadicHon  of  Oregon  and  Washington  over  Columbia  River. 

The  concurrent  jurisdiction  given  by  Congress  to  the  States  of  Oregon 
and  Washington  over  the  Columbia  River,  by  the  acts  of  March  2, 
1853,  c.  90,  10  Stat.  172,  and  of  February  14,  1859,  c.  33,  1.1  Stat. 
383,  extends  to  civil  as  well  as  criminal  matters,  and  is  broadly  a 
grant  of  jurisdiction  to  each  State.  (Wedding  v.  Meyler,  192  U.  S. 
573.)    Nielsen  v.  Oregon,  315. 

4.  Concurrent  jurisdictionr^Ri^  of  State  first  acquiring  jurisdiction-r' 

Finality  of  judgment  rendered. 
Where  two  States  have  concurrent  jurisdiction,  the  one  first  acquiring 
jurisdiction  may  prosecute  and  punish  for  an  act  which  is  malum 
in  se  and  punishable  by  the  laws  of  both.  States,  and  the  judgment 
is  a  finality  so  that  the  person  prosecuted  cannot  be  again  tried  in 
either  State.  But  this  rule  does  not  apply  to  those  acts  which  are 
prohibited  in  only  one  of  the  States,    lb. 

5.  Concurrent  jurisdiction — Right  of  one  State  to  prosecute  for  act  malum 

prohibitum  by  its  laws,  but  permitted  in  territory  of  other  State  wherein 
the  act  authorized. 
Where  two  States  have  concurrent  jurisdiction  over  the  same  territory 
which  is  partly  located  in  one  State  and  partly  in  the  other,  one 
State  cannot  prosecute  a  person  for  an  act  malum  prohibitum  fay 
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its  own  laws,  and  which  was  committed  in  territoiy  within  the  other 
State  by  authority  of  the  latter;  and  so  hdd,  that  one  hokiix^  a 
purse  net  license  from  the  State  of  Washington  cannot  be  prose- 
cuted for  using  such  net  on  the  Washington  side  of  the  Gdumlna 
River  in  the  courts  of  Oregon  for  violating  the  statutes  of  that 
State  prohibiting  the  use  of  such  nets,    lb, 

6.  C(mctmrent  jieriddictian;  prosecuHoru  in  et^ 

Quart,  whether  such  person  could  be  prosecuted  in  the  courts  of  Ongaa 
for  using  such  nets  on  the  Oregon  side  of  the  river;  and  quart 
whether,  where  concurrent  jurisdiction  exists,  prosecutions  should 
be  in  the  name  of  both  States.    Ih. 

7.  Power  to  txdvdt  foreign  corporaHana. 

The  right  of  a  State  to  prevent  foreign  corporations  from  continuing  to 
do  business  within  its  borders,  is  the  correlative  of  its  right  to  ex- 
clude them  therefrom ;  and,  as  this  power  is  plenary,  the  State,  so 
long  as  no  contract  is  impaired,  may  exert  it  from  consideration  of 
acts  done  in  another  jurisdiction.  Hammond  Padcmg  Co.  v.  Arkan- 
M8,  322. 

8.  Materiality  of  question  of  motive  in  exereiae  of  power  to  revoke  permit 

granted  foreign  corporation. 
If  the  power  exists  to  revoke  a  permit,  the  question  of  motive  is  inmia- 
terial  for  the  purpose  of  determining  the  constitutionality  of  the 
legislative  action  exerting  the  power.    Ih, 

9.  Police  power;  effect  of  chartered  rights  of  corporation  on. 

The  chartered  right  of  a  corporation  to  do  business  do38  not  operate  to 
deprive  the  State  of  its  police  power,  and  the  franchise  to  do  busi- 
ness is  qualified  by  the  duty  to  do  so  conformably  to  lawful  and 
proper  police  regulations  thereafter  enacted.    lb. 
See  CoNSTrrunoNAL  LaW,  6,     =  Intbrstatb  GomoBCB,  14; 
15, 18,  24;  JuBiauicnoN,  A  3; 

CouBiB,  7;  Navioablb  Watbbs,  1, 2; 

PUBUC  QFnCBBS. 

aTATUTBS; 

A.  COMBTBUCnON  OF. 

1.  ConstiMimiaKt!»nutintained^poeaibU. 

Every  statute  is  to  be  construed  so  as  to  maintain  its  oonstitutionality 
if  possible.    New  York  Central  R.  R.  v.  United  States,  481. 

2.  Criminal  statutes;  ruU  of  construction. 

While  criminal  statutes  are  not  to  be  enlarged  by  construction,  and  a 
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crime  must  be  clearly  defined  in  its  terms,  they  are  to  be  reason- 
ably construed  with  a  view  to  effecting  the  purpose  of  their  enact- 
ment.    Uniied  States  v.  New  York  Central  R.  R.  Co.,  509. 

3.  Prcvi8a8;rtiieofe(m8truetumof. 

While  a  proviso  may  sometimes  be  construed  as  extending  rather  than 
limiting  legislation  each  statute  must  depend  on  its  own  terms> 
and  a  proviso  will  be  construed  consistently  with  the  legislation 
under  consideration.    American  Expreee  Co.  v.  United  States,  522. 

4.  Superfluaue  neffaHve  may  he  omitted. 

In  the  construction  of  a  statute  a  superfluous  negative  may  be  omitted 
where  the  meaning  is  apparent,  as  in  this  case.  Waters-Pierce  Oil 
Co.  V.  Desdme,  159. 

5.  Separable  proviaiane-^klahama  OH  Inspection  Law;  provisione  ae  to 

punishment. 
Provisions  for  unequal  punishment  of  corporations  and  individuals  for 
violations  of  Ihe  same  statute,  held,  in  regard  to  the  Oklahoma 
Territory  Oil  Inspection  Law,  to.be  separable,  and,  even  if  uncon- 
stitutional, not  to  affect  the  prohibitions  contained  in  the  statute 
against  the  use  of  oil  not  conforming  to  the  standards  fixed  thereliy. 
lb. 

6.  Separability  of  provisions^ 

Provisions  in  a  gas  rate  bill  for  rate,  pressure  and  penalties  for  violation, 
may  be,  as  held  in  this  case,  separable  and  the  unconstitutionality 
of  the  provisions  as  to  pressure  and  penalties  will  not  affect  the 
provisions  as  to  rate.    WHlcox  v.  Consolidaied  Gas  Co.,  19. 

7.  Repeals  by  implicaHan--Right  to  appeal  or  writ  of  error. 

Where  a  statute  provides  for  lui  appe«J  or  a  writ  of  error  to  a  specific 
court  it  must  be  regarded  as  a  repeal  of  any  previous  statute  pro- 
Mding  for  an  appeal  or  a  writ  of  error  to  another  court.    (Brown  v. 
United  States,  171  IT.  S.  631.)    Laurel  OH  Co.  v.  Morrison,  291. 

8.  Repeal  or  modification  of  statute  by  subsequent  legislaiion. 

Quare,  and  not  decided,  whether  the  act  of  March  3,  1887,  c.  359,  24 
Stat.  505,  supersedes  or  modifies  1 1066,  Rev.  Stat.,  and  {  9  of  the 
act  of  March  3, 1863,  c.  92, 12  Stat.  767,  relating  to  claims  against 
the  United  States  growing  out  of,  or  dependent  on,  treaty  stipula- 
tions. Juragua  Iron  Co.  v.  United  States,  297. 
iSee.GoNSTrnjnoNAL  Law,  16; 

iNTBBflTATB  GOMMSBCB,  7; 
JiTBISDICTION,  A. 
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B.  Statutes  of  the  UniteiI  States. 
500  Acts  of  Conqbbss. 

C  Statutes  of  the  States  and  Tbbbitobies. 
See  Local  Law. 

STOCKHOLDERS. 
See  Ck>RPORAnoNS,  6. 

SUBROGATION. 
See  Debts  Due  United  States. 

SUITS  AGAINST  UNITED  STATES. 
See  Actions,  1. 

TARIFF  ACT. 
See  Jurisdiction,  A  9. 

TARIFF  OF  RATES. 
See  Intbbstate  Commerce,  4. 

TAX  SALES. 
See  Constitutional  Law,  9, 10. 

TAXES  AND  TAXATION. 
See  Constitutional  Law,  9,  10; 
Jurisdiction,  A  2. 

TELEPHONE  COMPANIES. 
See  Rate  Regulation,  18. 

TITLE. 
Capacity  of  Ramon  Catholic  Church  to  hold  property  in  insular  poseeeeione. 
The  Roman  Catholic  Church  has  a  legal  personality  and  the  capacity 
to  hold  property  in  the  insular  possessions  of  the  United  States,  and 
this  right  is  not  affected  by  the  fact  that  the  property  was  acquired 
by  gift  or  from  the  public  funds.    (Ponce  v.  Roman  CathoHc  Church, 
210  U.  S.  296.)    Santos  v.  Raman  Catholic  Church,  463. 
See  Mines  and  Mining,  1,  2; 
Philippine  Islands,  1,  3; 
Property  Rights,  2. 


Digitized  by 


Google 


INDEX.  655 

TORTS. 

LiaibUUy  of  one  fer  tort  of  third  penon  vohero  dfuroanee  of  duJty  might  have 
prevented  the  tort. 

When  a  duty  in  impooed  for  the  purpose  of  preventing  a  certain  conse- 
quence Its  breach  not  leading  to  that  consequence  does  not  make  a 
defendant  liable  for  the  tort  of  a  third  person  merely  because  the 
observance  of  the  duty  mif^t  have  prevented  that  tort.  The 
Eugene  F.  Moron,  466. 

500  COBPORATIONS,  2; 

YaNDOB  AND  VSNDXS,  1; 

Wab,2. 

TRADE-MARK  PROCEEDINGS. 
See  JuRiSDicnoN,  A  22. 

TREATY  OF  PARIS. 
iSee  JuBiSDicnoN,  A  26. 

TRIAL. 
iSee  CsoiiNAL  LaW|  L 

TRIAL  BY  JURY. 
iSes  Immigration^ 

TRUSTS  AND  TRUSTEES. 
.  See  Prouc  Lands,  2. 

TUCKER  ACT. 
See  Acnom,  1. 

UNITED  STATES. 
See  AcnoNB,  1 ; 

Minbi  AND  Mining,  1. 

UNREASONABLE  SEARCHES  AND  SEIZURES. 
See  CoNsnTunoNAL  Law,  24,  25. 

VENDOR  AND  VENDEE. 
X.  lAoMity  of  origmal  vendor  to  vendee  of  ite  vendee  for  damages  produced 

by  reason  of  untawftd  natiure  of  goods  sotd. 
Where  the  original  vendor  knowingly  eeUs,  as. coal  oil,  a  mixture  of  coal 

oil  and  gaaoline,  of  such  inflammable  character  aa  to  be  unlawful 
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under  the  Iccal  statute,  to  a  vendee  who  in  ignoranoe  of  its  un- 
lawful nature  seUs  it  to  a  third  party  in  like  ignoranoe,  the  original 
vendor  is  directly  responsible  to  the  final  purchaser  for  the  conse- 
quences of  an  explosion,  produced  solely  by  reason  of  such  un- 
lawful nature  while  the  oU  is  being  used  in  a  legilamate  manner. 
In  such  a  case  the  responsibility  of  the  original  vendor  rests  not 
on  contract  but  in  tort.    TFoiers-Pieroe  OU  Co,  v.  Detdnu,  159. 

2.  Same. 

On  the  facts  in  this  case,  and  in  view  of  the  ignoranoe  of  both  vendees 
in  regard  thereto,  the  unlawful  character  of  the  articles  sold  hdd  to 
be  the  proximate  cause  of  plaintiff's  injuries;  but  quaref  and  un- 
decided, whether  the  original,  vendor  would  have  been  relieved  of 
responsibility  if  the  first  vendee  had  knowledge  of  the  unlawful 
chfiracter  of  the  article.    Ih, 

3.  Right  of  vendee  to  plead  combinaiion  in  restraint  of  trade  in  actum  for 

goods  Bold, 
While  a  voluntary  purchaser  of  goods  at  stipulated  prices  under  a  col- 
lateral, independent  contract  cannot  avoid  payment  merely  on  the 
ground  that  the  vendor  was  an  illegal  combination,  ConnoUy  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540,  a  vendee  of  gockls  purchased 
from  an  illegal  combination  in  pursuance  of  an  illegal  agreement 
can  plead  such  illegality  as  a  defense.  Continental  WaU  Paper  Co. 
\.VoightASonsCo.,227. 

See  BoNDB,  1,  2; 

CONTBACTB,  3; 

Jurisdiction,  A  1. 

VERDICT. 

1.  Peremptory  instruction  for  defendant;  when  justified. 

While  the  burden  on  the  plaintiff  is  not  satisfied  by  shoifing  an  accident 
and  an  injury,  where  there  was  adequate  proof  to  show  that  an  ex- 
plosion occurred  which  could  only  have  occurred  by  the  unlawful 
character  of  articles  sold  by  defendant,  a  peremptory  instruction 
for  defendant  is  property  refxised.  Waters-Pierce  Oil  Co.  v.  Desebns^ 
150. 

2.  EstinuUion  of  damages  for  tort;  function  of  jury. 

When  the  court,  at  defendant's  request;  has  charged  as  to  the  general 
rules  of  ascertaining  plaintiff 's  damages,  it  is  not  errof  to  add  that 
the  amoimt,  as  in  this  case  for  death  of  infant  diildren,  had  not 
been  fixed  by  the  evidence,  and  that  the  verdict  must  be  the  iBSolt 
of  the  jury's  own  judgment.    Ih, 
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3.  ScUtng  atide;  pouMe  infiuenee  of  jury  by  newspaper  ortideB  a»  ground 

lor. 
Where  articles  indicating  the  judge's  leanings  appear  in  a  newspaper, 
and  one  of  the  parties  informs  the  judge  that  he  need  not  give  any 
instructions  to  the  jury  as  to  reading  the  paper,  the  verdict  cannot 
be  set  aside  because  similar  articles  subsequently  appeared  in 
other  papers  which  nmy  have  been  read  by  members  of  the  jury. 
SpreckeU  v.  Brown,  208. 

4.  Setting  aeide  on  ground  thai  jury  improperly  influenced;  effect  of  affi- 

davits by  jurymen. 
The  admission  of  affidavits  of  jurymen  to  effect  that  they  had  not  been 
influenced  by  newspaper  articles  held  to  be  immaterial,  the  order 
overruling  the  motion  for  new  trial  being  right  on  other  grounds. 
lb. 

VESSELS. 
See  Admiralty  ;  Maritims  Law  ; 

Carburs,  3, 4, 5;       Master  and  Sbrvant,  2. 

WAIVER. 
See  Courts-Martial,  1. 

WAR. 

1.  Enemy  country;  status  of  Cuba  as,  during  war  with  Spain— Cititens  of 

UhUed  States  as  enemies  thereof. 
Under  the  recognised  rules  of  war  Cuba,  being  a  part  of  Spain,  was  dur- 
ing the  war  of  1898-9,  enemy  country;  and  all  persons  residing  in 
Cuba  pending  the  war  were  to  be  deemed  enemies  whatevier  their 
nationality,  including  citizens  of  the  United  States  there  domiciled 
and  doing  business.    Jvragua  Iron  Co.  v.  United  States,  297. 

2.  Right  of  citizen  of  United  States,  whose  property  in  Cuba  destroyed  by 

army  of  United  States,  to  maintain  action  against  latter  to  recover 
therefor. 
A  citizen  of  the  United  States  domiciled  in  Cuba  cannot  maintain  an 
action  against  the  United  States  under  the  act  of  March  3,  1887, 
in  the  Court  of  Claims  for  the  value  of  property  destroyed  during, 
and  as  the  result  of,  military  operations  in  Cuba  by  order  of  the 
eommanding  officer  in  the  field  as  there  is  no  obligation  based  on 
impUed  contract  to  compensate  for  the  value  of  such  property. 
If  the  order  was  not  justified  by  the  rules  of  war  it  would  amount 
to  a  tort,  and  the  action  based  thereon  would  be  one  sounding  in 
tort,  and  the  acrtion  cannot  be  maintained,  lb. 
VOL.  CCXII — 42 
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8.  Enemy  property-^-RigfUs  of  dtitena  of  UnUed  StataB  domieQed  in  Cuba 
during  war  with  Spain. 

Property  of  citisens  of  the  United  States  in  Cuba  was  during  the  war 
wiUi  Spain  to  be  r^gaided  as  enemy  property  subject  to  the  laws 
of  war,  and  to  be  destroyed  whenever  military  neoesdty  so  de- 
manded; nor  could  a  citisen  of  the  United  States  invoke  the  pro- 
tection of  the  Ck>nstitutiQn  pending  the  war  for  his  property  in 
Cuba  any  more  than  could  a  Spanish  subject.    lb* 

WASfflNGTON  STATE. 
iSes  Statbb,  3,  5. 

WATERS. 
iSee  Jurisdiction,  A  3; 
Naviqablb  Watbbs; 
Statu,  3, 4,  5, 6. 

WITNESSES. 
See  EviDBNCB,  3. 

WORDS  AND  PHRASES. 
"  About ''.  (see  Contracts,  2) .  Harten  v.  Loffler,  397. 
'* Sea  beach  "  (see  Deeds,  1).    Spreckels  v.  Brown,  208. 

WRIT  OF  ERROR. 
See  Appeal  and  Error; 
Jurisdiction. 
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